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Flash and others y. Dillon. 

{Vireuit Court, E. D. Texas. October 2, 1884.) 

L Ebmoval of Caubb— Claim of Pbopbrty Takbn under Execution prom 
State Court — Stat&tory Procebding. 

On September 26, 18i77, P., L. & Cn. recovered a money judgment agalnst B., 
In Bowie county, Texas. Some years afterwards, an exécution issued upou' 
that judgment and was levied upon a stock of goods in Texarkana. Under the 
statute law of Texas, D. filed her oath and claim bond, and took tlie property 
levied upon as her own. F., L. & Co. then filed tlieir pétition for removal of 
the proceeding by D. into the United Btates circuit court, they being non-resi- 
dents, and tlie same was granted. When the cause came ota to be heard in the 
United States court, D. moved to remand the cause. Ileld, that this proceed- 
ing was not such a " suit " as could be rempved into the fédéral court unl?ss 
the original suit had remained uudetermined and was also removed with it. 

Motion to Eemand. 

Culberson é Gulherson, for the motion, cited 16 Wall. 190; 19 
Fbd. Ebp. 49; 4 Dill. 557; 99 U. S. 80; 10 Fed. Eep. 406. 

Todd é Hudgins and Geo. T. Todd, contra. 

Sabin, J. In this case it is urged that the same bas been improp- 
erly removed to this court, the same not being a "suit" within the 
terms of the act, and that it is virtually an appendage to the suit of 
Flash, . Lewis d Co. v. R. Bruhn, No. 1,654, wherein judgment was 
rendered September 26, 1877, in the district court of Bowie county, 
Texas. In the state courts this class of proceedings is virtually rec- 
ognized as a "suit," and so generally understood and considered by 
' the public and the profession; but the question seems to be whether, 
in point of fact, it is such a "suit" as can be removed to this court, 
being a proceeding authorized by statute for the trial of the right of 
property. At first I was very much inclined to think that it was, and 
but for the authorities adduced should hâve so held. Upon the ex- 
amination of authorities, however, I find that it seems to be settled 
that it is not such a suit as can be removed into this court uniess the 
v.22p,no.l — 1 . 
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original suit had remaîned undetermined, and was likewise ■with thîs 
removed to this court. 

ThB case of Bank v. Turnbull, 16 Wall. 190, seems to control this 
case. The practice inVirgifiia, it istrue, is somewhat différent from 
that in our state, as there the claimant intervenes in the suit and 
gives two différent kinds.of bonds, and hère he files an aÊSdavit and 
gives but one kind of bond ; but in ail otHer respects it sèems to be 
very similar to ours, and the reasoning of the court in tiiat case is ap- 
plicable to our own, and it seems to me that I ought to be bound by 
that décision and décide this case. in accordance therewith. Tho 
court, in that case, say: 

"Conceding it to be a suit and net essentially a motion, we think it was 
merely auxiliary to the original action, — agraltupon it, and net an independ- 
ent and separate litigation. A judgment had been recovered in the original 
suit, final process was levied upon the property to satisfy it, the property was 
claimed by Turnbull & Cto., and this proceeding, autliorized by the laws of 
Yirgîliia, resorted to to settle the question whether the property ought to be 
so applied. The contest could net hâve ari^n but for the judgment and exé- 
cution, and the satisfaction of the former would hâve at once extlnguished 
the controversy between the parties. The proceeding was necessarily insti- 
tuted in the court whfirfe the judgment was rendered and whence the exécu- 
tion issued. No other court, aceording to the statute, could hâve taken juris- 
diction. It was provided to enable the couit to détermine whether its procesa 
had, as was claimed, been misapplied, and what right and justice should be 
done touching the property in the hands of its officer. It was intended to en- 
able the court, the plaintifl in the original action, and the claimant, to reach 
the final and proper resuit, — a process at once speedy, informial, and inexpen- 
sive. Tlmt it was only auxiliary and incidente to the original suit is, we 
think, too clear to require discussion." 

See also authorities cited by the court. 

The case of Poole v. Thatcherdeft, 19 Fed. Eep. 49, (Circuit Court, 
D. Minnçsota, December 13, 1883,) bas been also cited in sup- 
port of the motion to dismiss in this case, and seems also to be in 
point. The case now before me is one where a judgment having 
been rendered some years since in the State district court of Bowie 
county, Texas, in favor of thèse plaintifs. Flash, Lewis & Co., and 
against one A. Bruhn, and an exécution having been levied upon Per- 
sonal property, the same was claimed by H. J. Dillon, and affidavit 
and bond filed, and retumed with the exécution and inventory and 
appraisement of the property levied upon in the possession of the de- 
fendant in the exécution. After which the plaintiiïs in the exécution 
remove their cause against H. J. Dillon, claimant, before the trial of 
the right of property, to this court. The clerk, it is true, certifies up 
a eopy of ail the proceedings in cases No. 1,654 and No. 1,956, {Flash, 
Lewis é Co. v. A. Bruhn, Défendant, and Flash, Lewis é Co. v. H. 
J. Dillon, Claimant,) from which it appears that the judgment in the 
original case was rendered September 26, 1877, and that the alias 
exécution, by virtue of which the levy wàs made, was dated the 
twenty-fourth day of January, 1882, the first one having been issued 
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the fourteenth of November, 1877. The plaintiffs, in their pétition 
for removal, simply seek to remove the Suit or proceeding between 
them and the claimant, it being concéded that no removaï could be 
had of the original suit against A. Bruhn, the sa«ne having been 
fully determined in the state court. But it is claimed by plaintiffs 
that the suit or proceeding against H. J. Dillon, claimant, is an in- 
dépendant proceeding, and not having been heard and determined in 
said state court can be rettnoved and haard in this court; ail of which, 
it seems to me, dépends upon the ruling of the suprême court of the 
United State's before referred to, and in accordance with which this 
case must be decided. 

It seems to me that this cause must be remitted to the district 
court of Bowie county, Texas, from whencâ it came; and it is so 
ordered. 



WiLsoN V. St. Louis & S. F. Et. Co. and others.* 

{Gireuit Court, E. D. Missouri. Beptember 25, 1884.) 

1. Rbmoval op Cases by a Party -whkbb Oo-Dbfbndant ob Co-Plaintiff is 

MOT Entitled to Rkmoval. 

Where a non-resident party has an interest in a controversy in a state court 
■which is s^arate and distinct from, and does not necessarily invoJwe the inter- 
est of, the other défendants in the issue or tlie other party on the same side, he 
can remoT»e the case into the fédéral court; but if the interests of the parties 
on the sitJe of the party desiring the removal are so identifled and mixed up 
that they must and should be decided together, and tfhe final decree must dé- 
pend upon and involve the rights of both parties, then it cannot be removed, 
wliere one of the parties on that side is a citizen of the same state as the ad- 
verse party. 

2. Same— Paktibs— Case Stated. 

A. , af ter reco vering a judgment against B. , a corporation, had an exécution re- 
turned niUla bona, and then took proceedings uader the Missouri law to subject 
the stockholders to personal liability, and in those proceedings obtained an order 
against C, and had an exécution issued against him, under wliich the sheriiï 
levied upon and soild certain shares of stock standing in C. 's name on the books 
of a corf)oration cailed D. A. purchased some of the stock and received certifl- 
cates of sale from the sherifE, and flndingthe stock unavailable because D. would 
not recognize hsm as a stockholder, he instituted suit in the state court to com- 
pel D. to acknowledge him as the owner of the stock, to hâve it registered In 
hfc name on the company's books, and to permit him to reçoive dividends, and 
he made C. a party on the ground that the stock stood In his name on D.'s 
books, 0. flied an answer claiming that he had sold said stock and delivered 
the certificates therefor to the purchaser prier to the time said judgment was 
rendered against him and had no interest in the stock at the time of said sher- 
iff's sale and has none now. D. and A. are citizens of Missouri, C. of New 
York, and, the case having been removed to this court, A. moved to romand it, 
held that, under the mlô as above stated, the case must be remanded. 

3. PitACTiCK IN Suprême (Joubt as to Remanded Cases. 

Semble, that remanded cases, if taken up, are advanced and heard out of 
their order in the suprême court, on motion. 

iReported by Beuj. F. Rez, Esq., of the St. Louis bar. 



4 rSDEBAIi BSFOSTEB. 

Motion to Bemand. 

Jai. S. Botsford, for plaintiff. 

Jas. 0. Broadhead and John O'Day, for défendants. 

MiLLBE, C. J., {prally.) The case of Wilson v. The St. Louis dé 
San Francisco Railway Company and the Seligmans, Bubmitted to us 
yesterday, on a motion to remand, was brought in the state courts 
and removed hère. The question is presented in thismanner: Wil- 
son, who had recovered a judgment against the Memphis, Carth- 
age & Northwestern Eailroad Company, had an exécution returned 
"no property fou ad," and then took proceedings under the law of 
Missouri concerning such cases to subject the stockholders to per- 
sonal liability, and in those proceedings he obtained an order against 
the BeHgmans, with an exécution issued against them for some twenty 
odd thousand dollars. Under that exécution the sheriff levied upon 
and sold certain stock standing in their names on the books of the 
St. Louis & San Francisco Eailroad Company, and gave the usual 
certihcates of sale. Mr. Wilson, finding that certificate unavail- 
able, because the St. Louis & San Francisco Eailroad Company would 
not recognize his right in the premisea, filed this pétition in the state 
court in the nature of a bill in chancery to compel the railroad oom- 
pany to acknowledge his interest in the stock, to havo it registered 
on their books in his name, and to permit him to receive dividends, 
vote, and otherwise exercise the functions of a stockholder in that 
Company. He also made the Seligmans parties, on the ground that 
the stock stood in their names on the books of the company, and 
averring that he had acquired their interest, and in that state of case 
the Seligmans filed their answer. In this they stated that they did 
not own the stock at the time the judgment was rendered against 
them, nor at the time of the sale to Wilson, but had parted with it, 
and that the certificates were then, and ever since had been, in the 
hands of persons to whom they sold, whose names they do not give; 
that it was sold in the ordinary business way, by indorsement with 
blank power of attorney; and that they do not know where it is; at 
ail events, they assert very roundly that they hâve no interest in the 
stock itself , although it stood in their names on the books at the time 
of filing the answer of the railroad company. 

Application was made by Seligman, as a citizen of New York, on 
the ground of his citizenship in that state, to transfer the case to 
this court, and it was done, by order of the state court. It is now 
moved to remand it on the ground that it was not a removable cause, 
and the question that is presented is rather a question of fact than 
any needed new construction of the law on the subject of removal, 
for the courts hâve decided — and it has been decided frequently, so 
that the doctrine must be pretty well established at this time — that if 
a non-resident party has an interest in a controversy which is sépara te 
and distinct, and doea not necessarily involve the interest of the 
other défendants in the issue, or the other party on the same side, 
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he can remove the whole case into the fédéral courts. On the other 
hand, if the interests of the other parties are so identified and so 
mixed up that they must and should be deeided together, and dé- 
pend on the final decree, which must dépend upon and involve the 
rights of both parties, then it cannot be removed, -where one of the 
parties is a citizen of the same state with the plaintiff or défendant. 

I think such is the case hère. The main relief sought whiûh would 
satisfy Wilson is that he be placed on Mie booke of the St. Louis & 
San Francisco Eailroad Company as the owner of that stock. To do 
that, that company has something to do. They resist him. The 
powers of this court are called into opération to compel them to do 
that thing. Whether they should do it or not dépends upon the fact 
of whether Wilson is the rightful owner of the stock, and that dé- 
pends upon whether the sale of the stock was properly made, and 
whethôr he (Wilson) acquired the right to the stock which stood in 
the name of the Seligmans, on the books of the railroad company, as 
the owners Gf the stock ouglit to be bound by any decree which makes 
the transfcr out of their name into Wilson's name. If they are not 
bound by it the act is of very little value to Wilson. If they can go 
on a«id show they owned the stock, or that some vendee of theirs owned 
the stock, why Wilson gets no good of the dçcree. He has the right, 
therefore, that the question in whose name the stock shall stand on 
the bock of the company shall be before the court, and that the decree 
shall bind him at the same time that it binds the railroad company. 
The act to be done, the interests sought to be enforced against both 
thèse parties aÉEects both, and both should be bound by it, and there- 
fore it is a case not transférable to the circuit court of the United 
States, because the railroad company is a citizen of the same state 
with Wilson, the plaintiff. The case will be remanded. 

I wish to suggest, however, as I hâve done several times of late on 
the circuit, that in thèse cases of removal, when remanded, it the court 
commits an error it is speedily remediable in the suprême court of 
the United States. Take this particular case in which the order to 
remand is made. The other party can take a writ of error to-mor- 
row, hâve the record hled in the suprême court of the United States 
on the first day of the term, go there and make his motion to hâve 
the case advanced and heard, prépare his brief , submit it to the court, 
and it can be deeided within 10 days from the second Monday in 
October. 

The court has found this trouble in thèse cases : that where a case 
is not remanded, the court goes on and exercises jurisdietion, and it 
cornes upon a writ of error afterwards, but in cases where it is re- 
manded the fédéral courts suspend and do nothing at ail. Our court 
has felt the necessity of bringing that class of cases within the rule 
of advancement, so that they are advanced and heard out of their 
order always, when the party against whom the judgment is rendered 
takes the necessary steps to hâve it reversed; so it is with less hesi- 
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tation that we order the remanding of this case, from the fact tliat 
by tbe first day of November Mr. Seligman can hâve the question 
decided by the suprême court of the United States whether we shall 
change this order or not. 



EoTHSCHiLD and others v. Matthews. 

{Circuit Court, E. D. Miehigan. Jn\j 22, 1884. 

1. Kbmoval op Cause — Oase Arising undib Laws of United States. 

PlaiutifCs sued defondaut, a United States marshal, in the state court, for 
trespasa in seizing and carrying away books of account belonging to them, but 
the déclaration failed to allège that défendant acted in his officiai eapacity. 
Défendant demurred generally, and thereupon filed a pétition for removal of 
the case to the fédéral court, alleging in his pétition that he was a United Biates 
marshal, and acted under an attachaient iasued by the United Btates circuit court 
in making the alleged seizure, "if any seizure actually occurred," and that 
the suit was one arising under the laws of the United States, and involved the 
construction of such laws. Held, that the record did not présent a case within 
the jurisdictUxi of the fédéral court, and that the cause was not removable. 

2, Samk— Pétition— Record. 

The ground of jurisdiction of the United States court must appear in the rec- 
ord as it actually exists, and the pétition for removal can be taken as part of 
that record only so far as it states facts which may be regarded as legally con- 
sistent with the pleadings of the parties and within the purview of the issue, if 
one bas been made between them. 

Motion to Eemand. 

Matthbws, Justice. This case is submitted on a motion by plain- 
tiffs to remand it to the superior court of Détroit, from which it was re- 
moved on pétition of the défendant. The action was brought to re- 
cover $10,000 damages for an alleged trespass, described as the forci- 
ble and unlawful takitig and carrying away from the possession of the 
plaiatiffs of certain books of account belonging to them. There is 
nothing in the déclaration from which it can be inferred that the tres- 
pass complained of was committed under color of right on the part of 
the défendant. To this déclaration a gênerai demurrer was filed by 
the défendant ; and thereupon the défendant filed in the state court 
his pétition for the removal of the cause to this court. 

This pétition sets out that the défendant is, and was at the time 
of the alleged grievances, the United States marshal for the Eastern 
district of Miehigan; that the suit is one arising under the laws of 
the United States ; that, as appears by the déclaration, it was brought 
against the petitioner for unlawfully seizing certain property and 
books of account, and for retaining and holding the same in his pos- 
session, and converting the same to his own use; and continues as 
foUows : 

"Ynur petitioner further represents that at the time of the seizing and 
takiug possession of said books of account, if such seizure and possession act- 
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ually occurred, your petitioner was acting in his officiai capacity, under and 
by virtue of a certain writ of attachment issued out of the circuit court of 
the United States in and for the Eastern district of Michigan, in a certain 
Buit then instituted in said court, wherein the said Raphaël Rothschild and 
Charles Sittig were défendants, and Leopold Erstein and Marx Erstein w6îô 
plaintiffs; that in the commission of the acts and grievances mentioned and 
set forth in said déclaration, if such occurred, your petitioner, in so far as he 
can be charged with being a pai-ty thereto, was acting solely in his capacity 
<"-s said marshal, and under and by virtue of the laws of the United States in 
■such cases made and provided, and that the défense of your petitioner in said 
cause distinctly involves, among otlier things, the constructioa of the laws 
of the United States." 

The state court found the bond offered with the pétition suflBcient, 
Dut denied the right of the défendant to remove the cause. The défend- 
ant thereupon oaused copies of the papers in the cause to be filed in 
thie court, and the cause to be docketed. The plaintiffs now move to 
remand it to the state court. 

The sole ground on which the right of removal is claimed hère is 
that the suit is one of a civil nature where the matter in dispute, ex- 
clusive of costs, exceeds the value of $500, "arising under the con- 
stitution or laws of the United States." It is no objection to the right 
of removal on this ground that it is invoked in behalf of the défend- 
ant; for, as was decided in Railroad Co. v. Mississippi, 102 U- S. 
135, 141, "cases arising under the laws of the United States are such 
as grow out of the législation of congresa, whether they constitute the 
right or privilège or claim or protection or défense of the party, in 
whole or in part, by whom they are asserted." If, however, we look 
only at the pleadings in the suit sought to be removed, and the is- 
sues raised by them, it is plain that there is no case, within the mean- 
ing of the act, arising under the laws of the United States. The 
défendant is sued as an individual trespasser, and not for any act 
alleged to hâve been done colore officii. To the déclaration, setting 
forth the trespass, he files a gênerai demurrer. This présents an is- 
sue of law as to the sufificiency of the déclaration ; and clearly no féd- 
éral question is involved in that. The matter relied on, however, is 
set up in the pétition for removal; and that is claimed to constitute 
part of the record, for the purpose of this motion, and to be sufficient 
to justify the removal. 

The case of Qold Washing é Water Co. v. Keyes, 96 U. S. 199, waa 
very much like the présent. That was a bill in equity to restrain 
the défendants from proceedings alleged to constitute a nuisance, to 
which there was a gênerai demurrer. The cause was removed from 
the state court to the circuit court of the United States, as a suit 
"arising undçr the constitution or laws of the United States." Upon 
the pleadings alone, as was said by the suprême court, it was clear 
the défendants had not brought themselves within the statute. The 
complaint simply set forth the ownership by the complainant of his 
property, and the acts of the défendants which it was claimed caused 
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a private nuisance. No right was asserted nnder the constitution or 
lawa of the United States, and nothing was stated from which it 
could in any manner be inferred that the défendants sought to justify 
the acts complained of byreason of auysuch authority. It resulted, 
therefore, that the validity of the judgment of the circuit court re- 
manding the cause, and brought into question by the writ of error, 
depended upon the sufBciency of the faots set forth in the pétition 
for removal. "For the purposes of the transfer of a cause," said the 
the court, (page 202,) "the pétition for removal, which the statute 
requires, performs the office of pleading. Upon its statements, in con- 
nection with the other parts of the record, the courts must act in de- 
claring the law upon the question it présents. It should, therefore, 
set forth the essential facts, not otherwise appearing in the case, which 
the law has made conditions précèdent to the change of jurisdiction. 
If it fails in tiiis, it is defective in substance, and must be treated ac- 
cordingly. " 

In that case the judgment of the circuit court remanding the cause 
was affirmed on account of the insufficiency of the pétition for re- 
moval, notwithstanding in that the défendants set forth their own- 
ership, by title derived under the laws of the United States, of cer- 
tain valuable mines that could be worked only by the hydraulio 
process, which necessity required the use of the channels of the river 
and its tributaries in the manner complained of, and claimed the 
right to this use under the provisions of certain specified acts of con- 
gress ; the pétition alleging that the action arose under, and that its 
détermination would necessary involve and require the construction 
of, the laws of the United States specifically enumerated, as well as 
the pre-emption laws, because it stated no facts to show the right 
claimed, or to enable the court to see whether it necessarily depended 
upon the construction of the statutes. "Certainly," said the court, 
(page 203,) "an answer or plea, containing only the statements of the 
pétition, would not be sufficient for the présentation of a défense to 
the action under the provisions of the statutes relied upon. The im- 
munities of the statutes are, in effect, conclusions of law from the ex- 
istence of particular faots. Protection is not afforded to ail under ail 
cireumstances. In pleading the statute, therefore, the facts must be 
stated which call it into opération. The averment that it is in opera- 
ation will not be enough, for that is the précise question the court is 
called upon to détermine. • » * ^ cause caunot be removed 
from a state court simply because, in the progress of the litigation, 
it may become necessary to give a construction to the constitution or 
laws of the United States ; the décision of the case must dépend upon 
that construction." Tried by thèse tests, there was no sufficient 
ground for the removal of the présent action, and tbe motioi? to ro- 
mand must be granted. 

As already shown, the pleadings do not show a case.arîsing under 
the constitution or laws of the United States, and the pétition for re- 
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moval does not suffioîently supply the necessary faots. That péti- 
tion, so far as it allèges matters of fact, if it is treated as a plea of 
justification by the défendant in his of&cial capaeity, under a writ of 
attachaient, is substantially and fatally defective. i Such a plea, to be 
good, being in confession and avoidanee, must admit distinctly and 
unequivocally the facts charged in the déclaration and sought to be 
justified. Hère the justification of the ssizingand taking possession 
of the books of account, which is the wrong and trespass complained 
of, is contingent : "if such seizure and possession actually ocourred." 
It may, therefore, well be — at least, it is consistent with this pétition— 
that the défendant expects to prevail, and may prevail, upon a plea 
of not guilty, by proof showing that the allégations of the déclaration 
are not true. In confirmation of this possibility it is further stated 
in the pétition "that in the commission of the aots and grievances 
mentioned and set forth in said déclaration, if such occurred, your 
petitioner, in so far as he can be charged with being a party thereto, 
was acting solely in his capaeity as said marahal, and under and by 
virtue of the laws of the United States," etc. ; and from that it may 
be inferred that the acts and grievances mentioned may not hâve oc- 
curred at ail, or that, if they had occurred, the' défendant could not 
be charged with being a party thereto. And, in addition, the oom- 
mand of the writ of attachment is not set out nor stated so that it is 
impossible to say whether it inoluded the books ot account alleged to 
be taken, and therefore to détermine whether that writ could be 
pleaded as a justification. It therefore does aiot affirmatively ap- 
pear upon the face of this pétition that the décision of the case dé- 
pends upon any construction to be given to the constitution, or any 
law of the United States. Indeed, the closing allégation of the péti- 
tion is "that the défense of your petitioner in said cause distinctly 
involves, among other things, the construction of the laws of the 
United States," which is inconsistent with the conclusion that its dé- 
cision dépends upon such construction ; for it may be deeided upon 
some of thèse other things equally involved in it. 

There is another considération which seems to me is by itself con- 
olusiye of the question of removal. The right of removal dépends 
upon whether the case sought to be removed is oue arising under the 
constitution or laws of the United States ; and whether it is one of 
that character must appear from the record as esisting at the time 
of removal in the state court, includiug in proper cases the pétition 
for removal. Where there is nothing to show its character but the 
statement of the plaintiffs' cause of action, and the right of removal, 
therefore, dépends upon the case as made complète by the défense of 
the défendant, that défense must be shown ou the record, not merely 
as a possible and compétent défense, but one actually made or to be 
made and relied on, and one which, tberefore, necessarily imports into 
the décision of the case the fédéral question which authorizes the 
change of jurisdiction. When an issue has been made in the state 
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court, that issue must be such as to eratrace and covet the alleged 
défense, either as permitting the facts of which it consists to fae ad- 
duced in évidence, or as setting them ont specially as a bar to the 
action. If the issue be net of this character it cannot be true, as 
matter of law, that the décision of the case necessarily dépends upon 
a fédéral question, because the latter cannot arise except upon facts 
exhibited either by plea or in proof. In the présent case there is a 
demurrer to the déclaration raising only, as a question of law, the 
suflâciency of the plaintiffs' statement of their cause of action. That 
is the case sought to be removed, and it involves no question under 
any law of the United States. If the défendant bas a défense aris- 
ing under any such law, he cannot make it under the pleadings in 
the case, and whether he ever will oj. can do so does not certainly 
appear. ît cannot be inferred from anything at présent in the rec- 
ord. If the demurrer is well taken, he certainly will not, for the de- 
murrer sustained is a décision upon the merits, and ends the action ; 
or if it leads to an amendment, that may make a différent case. If 
it is overruled, whether the défendant will plead, and if so, what, is 
not made to appear. It is not open, for the purpose of jurîadiction, 
to speeulate upon what may take place in the progress of the cause. 
The ground of présent iurisdiction must appear in the record as it 
actually exists, and the pétition for removal can be taken as part 
of that record only so far as it states facts which may be regarded as 
legally consistent with the pleadings of the parties, and within the 
purview of the issue, if one bas been made between them. 

For thèse reasons the motion of the plaintiffs to remand the cause 
to the superior court of Détroit is granted, and the cause is remanded 
accordingly, at the costs of the défendant. 



McFft.DDEK and others v. Eobikson and others. 

{Circuit Court, D. California. October 20, 1884.) 

Rbmotai. op Cause — Cash Abibikg xindee Cokstitotion or Lawb op United 
Btateb. 

A case removed to a fédéral court, on the ground that the suit arose under 
the constitution or laws of the United States, 'wilI be remanded to the state 
court when the record faila to ahow that ihere will arlse some contested point 
of law depending upon the constitution or laws of the United States, what the 
question is, and how it will arise. 

Motion to Eemand Cause. 
A. L. Rhodes, for complainants. 
Wm. Matthews, for défendants. 

Sawtee, J. The suit is in equity, to quiet title to a tract of land 
which is covered by two patents, issued upon confirmations of two 
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Spanish grants; one for the Santa Anà rancho, and the other for the 
Las Boisas rancho. 

The pétition for removal states as follows : That the action arisea 
under the act of March 3, 1851, and under the treaty of Guadalupe' 
Hidalgo; that the claim of plaintilï is based on a right and title 
which originated under Spain, while Califomia was a province of 
Spain, and also upon an expediente made by the anthorities of Mex- 
ico while California was a part of the domain of the republic of 
Mexico; that the grant was presented by Bernardo Yorba to the 
tribunals of the United States for confirmation, under the act of 
1851; that the claim was subsequently confirmed, and a patent is- 
sued upon the confirmation, December 21, 1883; that the patent in- 
cludes ail the land in controversy; that the complainants hâve ac- 
quired, and they now hold, ail the title to the land in controversy 
which passed b^ said Spanish and Mexican titles, and said patent, 
and that they now claim the same under said title and under no other 
title; that the défendants are owners in fee of the lands in contro- 
versy ; that their rights arise under a title granted by Spain, and a 
further grant by Mexico, while California was still a part of the do- 
main of those countries, respectively ; that the title is other and dif- 
férent from that held by complainants; that the title was held in 
1852 by Eamon Yorba et al.', that in that year it was presented to 
the board of land commissioners for confirmation, and was afterwards 
finally confirmed; that patents thereto were issued as follows: For 
one undivided half to Eamon Yorba et al., on June 9, 1874, and the 
other half to Justo Murillo et al., August 27, 1877; that défendants 
hold ail the title passing by both thèse last-named patents, and they 
hold no other title; and that the matter in dispute dépends upon, 
and will be determined by, the weight and force in law of the respect- 
ive patents, and titles therefrom derived, held, as aforesaid, by com- 
plainants and défendants. 

The case as stated in the pétition for removal, in my judgmént, 
does not appear to présent any disputed question of law arising under 
the constitution or laws of the United States. So far as appears, 
neither party questions the right of the Spanish and Mexican govern- 
ments to make either grant, — either the grant under which the com- 
plainants «Iffiim, or that under which the défendants claim. Neither 
party appears to question the right of the grantees of either grant to 
the protection accorded by the treaty. Both parties rely upon the 
binding and obligatory force and effect of the treaty, Neither party 
dénies the validityof the act of March 8, 1851. Neither party dé- 
nies to the other any right claimed under that act. Neither party 
gives a différent construction to the act, or any of its provisions, from 
that claimed by the other. Neither party dénies the validity of the 
proceedings of the other for a confirmation of the title under which 
they olaim; nor the correetness of the survey; nor of the patent. 

In respect to the above matters, there does not appear to be any 
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contested question of law arising under the constitution or laws of 
the United States in the case. The only question in the case seems 
to be this : Conceding that both parties had grants of tracts of land, 
• that each grant was confirmed, that a patent issued for each rancho 
as confirmed', and that the tract in controversy in this case is cov- 
ered by grants and patents, wbieh party acquired the title to the tract 
in controversy? And that dépends upon which in fact acqdred the 
oldest effective grant. That question is to be determined by an ex- 
amination of the proceedings of the Spanish and Mexican govern- 
ments in making the inchoate grants to the respective parties, and 
upon the subséquent acts of the parties and Mexican government 
under the grants, and before the cession of California to the United 
States ; or upon the f acts and laws of Mexico in force in California 
before its acquisition by the United States, It should aflSrmatively 
appear that there will arise some contested point of law depending 
upon the constitution or laws of the United States, and what the 
question is. Nothing of the kind af&rmatively appears in the pétition 
or records. It appears to me that this case falls within the rule 
adopted in Tra/ton v. Nougues, 4 Sawy. 178, substantially affirmed 
by the United States suprême court in Gold Washing Co. v, Keyes, 
96 U. S. 199, and within the case of Romie v. Gasanova, 91 U. S. 
379 ; also McStay v. Friedman, 92 U. S. 723, 724, and San Francisco v. 
Scott, 111 U. S. 768; S. C. 4 Sup. Ct. Eep. 688. 

The cases cited by défendants do net appear to me to conflict with 
the doctrine of those cases. In Hills v. Homton, 4 Sawy. 198, the 
whole caseturned upon a disputed construction of the two patents. 
There was clearly a contested question of law arising under the con- 
stitution and laws of the United States. The other cases do not ap- 
pear to détermine or discuss any question arising in this case. It is 
not enough that a question may possibly arise under the constitution 
and laws of the United States. It should be made to appear from 
the facts stated that such a question will arise, and what the question 
is, and how it will arise. Should one arise in the course of the trial 
in the state court material to the correct décision of the case, the rul- 
ing of the state court may still be reviewed by the United States su- 
prême court on writ of error in favor of the party against whom the 
ruling is made. 

Upon the views expressed, the case must be remanded to the state 
court; and it is so ordered. 
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HicKox V. EiiUOTT and othera. 
{flireait Court, D. Oregon. November 12, 1884.) 

1. Limitations. 

A suit in equîty may be maintalned to enforce a securlty for a debt, although 
an action against tlie debtor directly upon the indebtedness is harred by lapse 
of time : and for sucli purpoae the debt exists, uotwithstanding the lapse of 
time. 

2. Suit ïo Set Asidb a Cosvetanck. 

A suit in equity to set aside an assignment or conveyance of property made 
to hinder or dclay creditor-i, should ordinarily be brought within the aame time 
after the right accrues as au action at law to recover possession of the sathe 
property. 

3. Pakties to a Suit. 

Where a trustée sues to recover possession of the trust property for the ben- 
eflt of the eestui que trust merely, or simply to enforce his right thereto against 
third persons, such eestui que trust is not a necessary party tliereto ; aud in a 
suit to set aside an assignment or conveyance made to liinder or delay credit- 
ors, the grantor or assigner tlierein, if he has parted with ail his right in the 
property, is not a necessary party either. 
4 Equitabi^ Assignment — Maintenance. 

B. being a member of a railway construction flrm In Oregon, and defendB,nt 
in a suit brought thyre by his partners to dissolve said flrm and détermine th? 
rights of the parties therein, applied in California to W., a citizen of that state, 
for a loan of money to aid him in asserting his riglits in said suit, which W. 
agreed to and did advatice on E.'spromise to repay the same, with interest, and 
his assignment to H., in trust for W,, of ail his interest in said flrm, as a sse- 
curity for the repayment of said money and interest, in which suit thcre was 
af lerwards a decree given in favor of E. and against his partners for a sum of 
money; and at the time of maltiog such assignment E. also gave W. the op- 
tion to talfe a portion of any railway property or bonds that he might obtain 
in such suit, in lieu of said money and interest. Held,{l) that the assign- 
ment of B.'s interest in the flrm embrated the decree in his favor for the sum 
of money which represfcnted and stood for such interest, and that the trustée 
therein became in equity the assignée of said decree as soon as it came info 
existence, and might maintain a suit to set aside spécifie covinous assignments 
and conveyances by the défendant therein, made with intent to hlhder and de- 
lay the collection of the same ; (2; the option given W. is not involved in the 
suit to enforce the decree, and therefore it is immaterial whether it is void for 
champerty or not ; (3) the contract for the loan and repayment of the money 
was made and to be fulfllled in California, and therefore valid, whether cham- 
pertous or not, by the law of Oregon ; and the fact that security was taken on 
property in Oregon for the performance of the contract, does not change its 
character in thia respect. 

Suit to Set Aside Conveyances to Hinder and Delay Creditors. 

James K. Kelly and G. E. S. Wood, for plaintiff. 

Thomas N. Strong, for Joseph HoUaday. 

W. H. Holmes, for ^. G. miott. 

Ç. J. Macdougall, for Ben Holladay. 

Dbady, J. This suit is brought by George C. Hickox, a citizen of 
California, against Simon G. EUiott, Ben Holladay, Joseph Holladay, 
and William H. Effinger, citizens of Oregon, toèubject certain prop- 
erty, the légal title of which is now in Joseph Holladay, td the pay- 
, ment of a certain decree heretofore given by thë suprême court of 
Oregon against B«n Holladay, on the ground that said property was 
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assigned, transferred, and conveyed to the former by the lalter to 
hinder and delay his creditors, and that the plaintiff is the assignée 
of said decree in trust for Martin White, a créditer of said Elliott. The 
défendants demur to the bill separately, and assign numerous and dif- 
férent causes of demurrer, that on the argument were resolved or con- 
densed into thèse : (1) The non-joinder of necessary parties, plain- 
tiff and défendant; (2) the contract on which the plaintiff seeks to 
recover is void for champerty; and (B) the plaintiff has been guilty 
of lâches. The facts stated in the bill are substantially thèse : 

On Septerùber 12, 1868, Elliott formed a partnership with Ben 
Holladay and one C. Temple Emmet, by the name of "Ben Holladay & 
Co.," for the purpose of constructing and operating railways in Ore- 
gon, and thereaf ter the said partnership was engaged in the construc- 
tion of the Oregon Central Eailway Company, until November 6, 
1869, when Holladay and Emmet commenced a suit against Elliott 
in the circuit court for Multnomah county to dissolve said partner- 
ship and settle the accounts thereof, which suit was afterwards trans- 
ferred to the circuit court for the county of Marion, in which court, 
on September 28, 1877, a decree was entered dissolving said partner- 
ship, and adjudging Elliott to be indebted to the other members of 
the partnership in the sum of $470, from which decree Elliott took 
an appeal to the suprême court of the state, wherein, on August 15, 
1879, a decree was given dissolving said partnership, and providing 
that Elliott recover from Holladay the sum of $21,919.46, and from 
Emmet the sum of $8,596, wîth his costs and disbursements in that 
court, no part of which sums hâve been paid to Elliott, and there is 
now due on said decree from Ben Holladay said sum of $21,919.46, 
with légal interest from August 15, 1879. 

On February 10, 1874, Elliott, being unable to meet the expense 
of this litigation with his partners, applied to Martin White, then and 
now a citizen of California, for a loan of $12,000, "to enable him to 
défend said suit, and for other purposes," and offered to secure the 
payment of the same by an assignment "of ail bis right, title, and 
interest" in said suit to the plaintiff, in trust for said White, where- 
upon the foUowing contract was duly made and signed by the parties 
thereto : 

"Mémorandum of agreement between S. G. Elliott and Martin White, made 
the tenth day of FebrUary, 1874. 

"A controversy exists between S. G. Elliott and Ben Holladay, and othCBS, 
relating to the uight of said Elliott in and to thé Oregon Central Eàilroad 
Company, and its stock, bonds, franchises, and other property, which con- 
troversy involves substantially ail the property ànd rights of the said Com- 
pany; and, among other things, at least three million two hundred thousand 
(3,200,000) dollass of the bonds of said company. 

"Eor the purpose of asserting and maintaining his rights in said contro- 
versy, said Elliott has borrowed from Martin White the sum of twelve thou- 
sand (12i,000) dollars in gold coin of the United States, and has agreed to r«- 
pay the same withlnone year from the date of the last installment thereof, as. 
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hereinafter provided, (and within two years from tlie date hereof, whe * er 
the last installment shall be demanded by said Elliott within one year from 
the date hereof or not,) with interest on each installment from the date of the 
advance thereof at the rate of ten (10) per cent, per ànnum. 

"And in considération of the loan of said sum by said White ùpon the 
terms herein stated, said Elliott has granted to said "White the option, to be 
exercised within the period hereinafter limited, to take in lieu of the repay- 
ment of the sum loaned as af oresaid, free from ail déductions oir charges of 
any kind for any purpose, one-half of ail the property aforesaid, of or pertain- 
ing to said railroad Company, (except the bonds thereof,) that shall be recov- 
ered by said Elliott, and of the bonds of said company that shall be so resov- 
ered, frfter deducting one million dollars thereof for his (said EUiott's) use, and 
not exceeding one hundred thousand dollars thereof for R. P. & Jabish Clém- 
ent, in payment for légal services; said option to continue until sixty (60) days 
af ter said Elliott shall hâve received possession of said property and notifled 
White thereof; and if money or other property should be received in place of 
the property and bonds aforesaid, said option to exist and continue as to such 
money and property; the dividend thereof to be made in the proportions afore- 
said, according to actual value. 

"And to secure the performance of this agreement on his part, and to seoure 
the payment of any additional advances not exceeding thirteen thousand 
{13,000) dollars that he may obtain from said White or other parties, said El- 
liott has assigned and couveyed in trust to Geo. C. Hickox ail hia right, title, 
interest, and claim in and to the property aforesaid, 

"And in considération of the agreement and acts of said Elliott, said White 
has agreed to loan to said Elliott said sum of twelve thousand (12,000) dollars 
In gold coin of the United States,' and to advance the same upon his demand 
in installments from timeto time, as the same shall berequired, upon the terms 
aforesaid. 

"Signed in duplicate, at San Francisco, California, this tenth day of Feb- 
ruary, 1874. 

[Signed] "S. G. ErxiOTT. 

"Martin White." 

And in pnrsuance of said agreement, Elliott executed and delivered 
"to the plaintiff ihe following sale and assignaient, namely : 

"In considération of the sum of twelve thousand dollars in gold coin of the 
United States, to me paid, and other valuable considérations, I, S. G. Elliott, 
of the commonwealth of Massachusetts, hâve granted, bargained, sold, and 
assigned, and by thèse présents do grant, bargain, sell, and assign, unto George 
0. Hickox, of the city and county of San Francisco, state of California, ail 
my right, title, interest, and claim, both in law and equity. in and oapon the 
stock, property, and assets of the Oregon Central llailroad Compa.ny of Salem, 
Oregon, and the Oregon & California Railroad Company, of Portland, Oregon, 
the flrm of A. J. Cook & Co., and the flrm of Ben Ilolladay & Co. 

"In witness whereof, I hâve hereunto set myhand and seal this thirteen th 
day of February, 1874. 

fSigned] "S. G. Elliott. [Seal.] 

"Witnesses: Martin White, R. P. Clément." 

Between this date and March 25, 1879, White, in pursnance of 
thia agreement, and upon the security of this sale and assigâment, 
advancedto Elliott, and others for him, including|2,000 paid to the 
défendant Effinger, the sum of $32,589.65, no part of which bas been 
xepaid. 
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, The défendant EfiSnger was the attorney for Elliott in the litiga* 
tion with Holladay and Emmet, and claims a lien on the decrees 
given by the suprême court against them for his compeuBation as 
Buch attorney, and the plaintiff admits that he is "entitled to some 
compensation" for his services, but how much he does not know, and 
therefore he makes him a party défendant. 

During the pendency of this litigation Ben Holladay was indebted 
to Bundry persons, including Joseph Holladay, and in October, 1871, 
he gave the latter, on account of said indebtedness, his note for $100,- 
000, with interest at the rate of 1 par centum per month; and in No- 
vember, 1876, gave a second note in discharge of the first one for the 
sum of $160,000, with interest at a like rate, and, to secure the pay- 
ment of the same, transferred and conveyed to Joseph Holladay, at 
divers times between said last-mentioned date and the date of said 
decree against him, ail the real and personal property owned by him 
in Oregon, consisting of lahds, stocks, notes, bonds, mortgages, and 
other personal property, then worth $225,000 and now worth $500,- 
000. Portions of this property were in the name of and held by third 
persons as the naked trustées of Ben Holladay, and the transfers and 
conveyances thereof to Joseph Holladay were made by them on the 
direction of the former, of which the latter had knowledge. 

The bill also allegçs that Ben Holladay has had no property in his 
own name, since the date of said decree, out of which the same could 
be satisfied by légal proeess, and is now insolvent and unable to pay 
the same, except out of the property aforesaid; that the transfers and 
conveyances aforesaid were made and direeted by Ben Holladay and 
received by Joseph Holladay with the understanding and agreement 
between them that the same were taken and received by the latter 
partly as a security for the payment of said last-mentioned note, and 
also "that said property was to be held in the name of Joseph Holla- 
day, so that the same could not be attached, levied upon, or taken 
by the other creditors" of Ben Holladay, of whom Elliott was one ; 
that the said transfers and conveyances were made by the latter 
"with intent to hinder and delay the said Elliott and other creditors 
of the "said Ben Holladay in the collection of their lawful debts and 
demands;" that at the date of said transfers and agréements it was 
understood and agreed between Ben Holladay and Joseph Holladay 
that the former should receive a large portion of the profits of said 
property, while the remainder should be retained by the latter on 
account of said note; and that, in pursuance thereof, he did, from 
time to time, send anddeliver to Ben Holladay large suma of money, 
the profits of said property, — ail of which is contrary to equity and 
good conscience, and in contravention of the plàintifif's rights in the 
premises. 

The objection of lâches is not made by EUiott's demurrer, and 
the ground on which it is made by the other défendants is not dis- 
tinctly indicated. But has the plaintiff been guilty of lâches or un- 
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reasonable delay in enforcîng his rigbt or claim? The suit was com- 
menced on April 26, 1884. The mouey, for which the decree in 
Holladay v. Eliiott is claimed to be a security, was advanced to EUiott 
by White at intervais of less than a year, and in almost every month 
of eaeh year, except the year of 1878, from June 13, 1874, to March 
25, 1879. It was advanced, not on account, but on an agreement to 
do so, from time to time, as Eliiott might demand cr require it, and 
but for the provision in the agreement as to the time of payment, the 
right of action against EUiott to reeover the same, or any portion 
theroof , wonld not hâve accrued to White until the whole amount was 
delivered or advanced or offered and declined. But the agreement 
for the advance or loan provides that the first $12,900 shall be re- 
paid within one year from the advance of the last installment thereof, 
which was made before September, 1874, and therefore the right of 
action to reeover this sum accrued by September, 1875, and was 
barred in six years thereafter, and before the commencement of this 
suit. Or. Code Civil Proc. § 6, sub. 1. The delivery of the remain- 
ing $10,589.65 was completed on March 25, 1879. and without any 
contract as to when it should be repaid, and therefore it became pay- 
able at once ; but even then the right of action to reeover the same 
occurred within six years before the commencement of this suit. 
Upon this state of the case White could, at the commencement of this 
suit, bave maintained an action against Eliiott to reeover this second 
sum, but not the first one. 

But it is immaterial whether an action could now be maintained 
by White against Eliiott to reeover this money or not. This is not 
such an action, but a sait brought by a person claiming to be the 
assignée of a decree to subject the property of the debtor therein to 
its payment and satisfaction. And it can be maintained, although 
the right of action against Eliiott to reeover the money in question is 
barred by lapse of time. The statute bars the remedy against Eliiott 
in six years, but does not destroy the debt, and it still exists for the . 
purpose of enforcing any lien or pledge given to secure its payment. 
Quantock v. England, 5 Burr. 2628; Sparks v. Pico, 1 McAll. 497; 
Myer v. Beal, 5 Or. 130; Goodwin v. Morris, 9 Or. 322; 2 Pars. 
Cont. 379; Eap. & Law. Dig. "Limitations." 

Assuming, then, for the présent that the plaintiff is the assignée 
of the decree against Ben Holladay, and that the latter bas no prop- 
erty in this jurisdiction subject to exécution, except that which he 
bas conveyed or disposed of to Joseph Holladay with intent to hinder 
and delay the enforcement of said decree, the plaintiff bas a clear 
right to maintain this suit to set aside said conveyance or disposition 
so far as it is an obstacle in the way of such enforcement, unless he 
bas delayed the commencement of the same unreasonably. 3 Pom. 
Eq. Jur. § 1415; Wait, Fraud. Conv. § 60. 

The oniy questions that Eliiott can litigate in this case are his in- 
debtedness to White and the assignment to the plaintiff, both of which 
v.22F,no.l — 2 
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are coufessed by bis demurrer, sabject to the objection tbat tbey are 
void for champerty. The indebtedness of Ben HoUaday to tbe owner 
of the decree against him is also admitted, and the only other ques- 
tion open to contest in the case is the validity of the transfers and 
conveyances to Joseph Holladay, and the extent of EÊBnger's olaim 
for compensation as an attorney; and the objection of lâches can 
only be made by said Holladay. As was said by this court in Man- 
ning v. Hayden, 5 Sawy. 379 : "In the considération of purely équi- 
table rights and titles, courts of equity act in analogy to the statute 
of limitations, but are not bound by it;" and in Hall v. Russell, 3 
Sawy. 515: "When an action upon a légal title to land would be 
barred by the statute, courts of equity will apply a like limitation to 
suits founded upon équitable rights to the same property." As bas 
been said, so far as Joseph Holladay is concerned, this is a suit to 
set aside certain transfers and conveyances to him by Ben Holladay, 
80 far as may be necessary to satisfy the decree against him, on the 
ground tbat tbey were made with intent to hinder and delay the 
plaintiff in the enforcement of the same, contrary to the statute of 
frauds, (Or. Laws, 528, § 51; 13 Eliz. c. 5;) and upon the question 
of time is analogous to an action to recover the possession of the 
property, and ought ordinarily to be considered as barred within the 
same time as such action. An action to recover the possession of 
real property is not barred in this state until 10 years from tbe time 
the right to maintain it accrues, (Sess. Laws 1878, p. 22;) and an 
action to recover the possession of personal property, or damages for 
the taking or détention thereof, may be brought within six years from 
the time the cause of action accrues. 

The decree in question was obtained on August 15, 1879, and if 
the rigbt to maintain this suit accrued then, as I think it did, the 
plaiîitiff bas not been guilty of lâches. Following tbe analogies of 
the statute as applied to actions at law, the suit was oommenced in 
time, both as to the real and personal property affected by the alleged 
invalid disposition to Joseph Holladay. 

The assignment by EUiott, among other tbings, of ail bis right, 
title, interest, and claim, both in law and in equity, in the firm of 
Een Holladay & Co., was valid and operative, and transferred to the 
plaintiff ail bis interest in said firm, 1 Pom. Eq. Jur. § 168; Burr. 
Assignm. § 100. It also gave him the option to make bimself a 
party to the litigation then pending between Elliott and bis partners 
in said firm, to ascertain and détermine their respective interests 
therein and liabilities thereto, or to allow it to proceed in the name of 
tbe assignor for bis benefit. Ex parte Railroad Co. 95 U. S. 226. 

But counsel for Josepb Holladay insists tbat this "secret assign- 
ment was a fraud upon tbe courts," and ought not, therefore, to be up- 
held. But this assertion is certainly unfounded in both law and 
fact. The contention with Holladay and Emmett, wbether conducted 
in the name of Elliott or Hickox, turned, so far as the former was 
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coucerned, upon his right and liabilities, and it could make no différ- 
ence in the opinion or action of the court whether Elliott or his as- 
signée had tlie ultimate benefit of its deeree. Nor was the proceed- 
ing in violation of that provision of section 27 of the Code of Civil 
Procédure, whieh déclares that "every action shall he proaecuted in 
the namô of the real party in interest." In my judgment the term 
"prosecuted" is used in this section in the sensé of "commenced," 
and does not prevent a party from assigning his interest in the sub- 
ject-matter of an action after it has been duly commenced, or require 
that the assignée sball make himself a party thereto, or dismiss the 
same and commence another action in his own name. And so the 
provision appears to bave been construed in Garrigue v. Loescher, 3 
Bosw. 57S, cited in Wait's Annotated Code, 115. But, if a suit is 
even brought in the name of a party after he has assigned his interest 
in the subject-matter, the objection is waived uniess made by answer. 
Whether an action is brought in the name of the assignor or assignée 
is a mère matter of form and eonvenience, and does not touch the 
merits of the controversy. The statute is enabling rather than re- 
strictive, and is intended to anthorize an assignée of a chose in action 
to sue in his own name rather than to compel him to. Besides, El- 
liott was not a plaintiflf in the suit with his partners, and did not 
commence or prosecute it, although it may be inferred, from the fact 
that a deeree was given in his favor, that by a oross-bill, or other- 
wiee, he sought and obtained relief therein. 

Elliott 's interest in the firm of Ben Holladay & Co, having been 
duly assigned to the plaintiff, pending the suit in the state court to 
dissolve the same and ascertain the interests of the several partners 
therein, thereafter the same was maintained and conducted, so far as 
Elliott- was or is concerned, in his name, for the benefit of his assignée, 
according to the terms and purpose of the assignment. And the de- 
eree obtained therein, in the name of Elliott, is considered in equity 
as a deeree in favor of Hickox, his assignée. The thing assigned was 
Elliott's interest in the partnership, — a matter yet unknown, and to be 
ascertained in the pending suit thereabout; and the subséquent de- 
eree therein represented and stood for that interest, and passed by 
the assignment to Hickox as soon as it was made or came into exist- 
ence. Field V. Mayor, etc., 6 N. Y. 179 ; Williams V. Ingersoll, 89 
N. T. 508; Wright v. Parhs, 10 lowa, 342; 1 Pom. Eq. Jur. § 168; 
Story, Eq, Jur. § 1040. 

Another ground of the demurrer is that there is a defect of parties. 
And, first, it is claimed that Martin White, the cestui que trust, ought to 
hâve been joined in the bill with the trustée as plaintiff. ' It is admitted 
that the gênerai rule is that, in a suit respecting trust property, brought 
either by or against the trustée, the cestoi que trust or beneficiary is, 
a necessary party. Story, Eq. PI. § 207. But to this rule there are 
exceptions, and this case falls within'one of them. When the suit 
by the trustée is merely to recover or to reduce to possession the trust 
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property, and ia in nowise intended to control the administration or 
disposition of it, or to affect the right or relation of the cestui qm 
trust, the latter is net a necessary party. Story, Eq. PI. § 212; 
Garey v. Brown, 92 U. S. 172, 

In this case the trustée merely seoks to obtain the trust fund — the 
money due on the decree against Ben HoUaday — for the use of White, 
the cestui que trust, according to the purport and elïect of the trust. 
^ It is also insisted that the several persons, to-wit, Thomas Brown, 
W. H. Hampton, George W. Weilder, W. L. Halsey, Ben HoUaday, 
Jr., L. R. Patton, and the Oregon Real Estate Company, who held 
the légal title to mueh of this property when it was transferred or 
conveyed to Joseph HoUaday, are necessary parties défendant to the 
suit. Thèse parties were the mère agents and employés of Ben Hol- 
laday, atid held this property in trust for him as a matter of conven- 
ience, and absolutely subject to his direction. They were naked 
trustées without interest or discrétion. 

Anà,Jirst, this is not a purely creditors' bill, in which the plaintiff 
seeksto disoover, and subject to the payment of his debt, équitable as- 
sets in the hands of the debtor, or property which he has transferred 
to others, under such circumstances as to leave an équitable interest 
in himself; but it is a suit to set aside spécifie covinous transfera 
and conveyances made by the debtor, which obstruct and prevent the 
plaintiff from enforcing his decree against the former by exécution 
levied on the property included in such transfers or conveyances. 
So far as Ben HoUaday is concerned, his indebtedness to the assignor 
of the plaintiff is established by the decree, and is no longer open to 
controversy ; and the transfers and conveyances in question are good 
against him, and can only be avoided at the suit of a creditor. He 
has, then, no interest in this controversy. His indebtedness is fixed, 
and the property sought to be affected bas passed beyond his control, 
and he cannot be prejudiced, in any légal sensé, by a decree which 
may subject it to the payment of his debts. In re Estes, 6 Sawy. 
459; Collinson v. Jackson, 8 Sawy. 365; Bump, Eraud. Conv. 548; 
Wait, Fraud. Conv. §§ 129, 171; Fox v. Moyer, 54 N, Y. 128._ 

It foUows that whUe Ben HoUaday is a proper party to this suit, 
he is not a necessary one, and might hâve been omitted from the bill. 
And his agents and trustées, who conveyed this property to Joseph 
HoUaday under his direction, hâve less interest in the suit, or the 
subject-matter of it, if possible, than he has. A.S against them, also, 
the conveyances are good. They passed the légal title to Joseph 
HoUaday. Thèse parties bave no longep any interest in the property 
or powfr over it. No relief is sought against them, and they cannot 
be prejudiced by any decree that may be given in the suit, The case 
of Qaylords v, Kelshaw, 1 Wall. 81, cited by counsel for Joseph Hol- 
laday, décides nothing to the contrary of this. Kelshaw, being the 
debtor and grantor in the alleged fraudulent conveyance, was a proper, 
although not a necessary, party in that case. But, being made a 
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party défendant, without any avéraient as to his citizenship, ît did 
not appear that the court had jurisdiction. Accordingly, the case 
was remanded, with leave to the plaintiffs to amend their biU gener- 
ally, -which they might do by alleging the citizenship of Kelshaw, if 
it was sufScient to give the court jurisdiction, or by omitting his 
name f rom the bill. The gênerai rule is that no person need be made 
a party to a suit who bas no interest in it, and against whom nothing 
is demanded. Story, Eq. PI. §§ 153, 228-231; Kerr v. Watts, 6 
Wheat. 550; Trecothick v.Austin, 4 Mason, 44; Bump Praud. Conv. 
548. This proposition is taeitly admitted by the counsel for Joseph 
Holladay, but he contends that the transfers and conveyances in 
question were, in fact, only mortgages, and therefore the légal title to 
the property is still in thèse trustées, and they are necessary parties 
to any suit in which that title is sought to be affeeted or the légal es- 
tate disposed of. But, whatever the real fact may be as to the rela- 
tions between Ben and Joseph Holladay concerning this property, 
there is nothing in the fact stated in the bill to warrant any such 
conclusion. On the contrary, the case made by the bill is one where 
a debtor transfers and conveys to one oreditor his property with in- 
tent to thereby "hinder and delay" his other creditors, including the 
plaintiff. True, it is not alleged that thèse transfers and convey- 
ances were made with intent to defraud. Neither is it necessary to 
the plaintiff's rights to the relief demanded that they should be. Dn- 
der the statute, it is sufficient if the conveyance is made with intent, 
either "to hinder, delay, or defraud" creditors. Thèse words are not 
synonymous, and a conveyance made with either intent may be 
avoided by any "person so hindered, delayed, or defrauded." Wait, 
Fraud. Conv. § 11; Bump, Fraud. Conv. 19. 

That thèse transfers and conveyances were made with intent to 
hinder and delay the debtor's creditors is directly alleged in the bill, 
and is sufiûciently shown by the facts, that the property included in 
them is ail that the debtor had, at least in this state; that its value 
was largely in excess of the debt due Joseph Holladay, who is his 
brother; and that the debtor bas since regularly received to his own 
use a large portion of the ronts and profits thereof. 

And, lastly, is the contract upon which the money was advanced 
by White to EUiott void for champerty? 

kuà,first, in themouth of Elliott, at least, this may be considered 
anything but a meritorious défense. In 1S74, when he was needy 
and sore, pressed by rich and powerful parties, who sought to exclude 
him from his share in an enterprise in which he appears to hâve 
thought there were millions for him, he applied to White, the party 
for whose benefit this suit is brought, for aid in this struggle, who 
thereupon advanced him money to enable him to assert his rights in 
court and maintain himself generally, upon no other eecurity for its 
repayment, with légal interest, than an assignment of his interest in 
the firm of Ben Holladay & Co., then involved in litigation. 
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The option or alternative contained inthe writing of FeLruary lOth, 
by which White was given the élection to take, instead of bis money 
and interest, one-half of the railway property that might b&awarded to 
Blliott in the suit with HoUaday and Emmett, after dedacting the tri- 
fling sum of a million dollars' worth of the company bonds for Elïiott's 
individual use, and one hundred thousand dollars more for bis private 
counsel, though undoubtedly champertous, as involving a division of 
the field or product of the litigation, is a distinct agreement from that 
involved in this suit. The assignment under which the plaintiff seeks 
to enforce the decree against Ben HoUaday was not given to secure 
the performance of this option, but the repayment of the money 
loaned. The contingency upon which the rigbt to exercise this option 
depended never occurred, for Elliott never obtained "the possession" 
of any of said property, or notified White thereof. This suit is 
brought to enforce the assignment given by Elliott as seeurity for 
money loaned him under the writing of Pebruary lOth, which he has 
failed to repay. And while it does, in my judgment, steer clear 
of the champertous option clause, its maintenance does involve the 
récognition of the agreement under which the money was advanced 
to Elliott, to enable him to make good his défense in the suit with his 
partners; and if this is void for maintenance, the assignment falls 
with it. The assignment or seeurity stands no better, in this respect, 
than the debt or contract ont of which it arose, and for which it was 
given. 

It does not appear that the courts of the state hâve ever passed on 
the question whether the old English law of maintenance is in force 
hère as a part of the common law or not. The évident modem drift 
of both the English and American courts is in the contrary direction,, 
and the old doôtrine of maintenance, which includes champerty, is 
treated as something belonging to the past and not suited to the cir- 
cumstances of this âge. Findon v. Parker, 11 Mees. & W. 679; 
Wright v. Telbitts, 91 U. S. 252; McPherson v. Cox, 96 U. S. 416; 
Small V. Mott, 22 Wend. 405; Thalhimer v. Brinkerhqff, 3 Cow. 643; 
Richardson y. Rowland, 40 Conn. 570 ; Sedgwick v. Stanton, 14 N. Y. 
291 ; Mathewson v. Fitch, 22 Cal. 93 ; Hoffman v. VaUejo, 45 Cal. 566. 

In Small v. Mott, supra, Chancellor Walworth says "that most of 
the absurd rules relative to maintenance, which are found in the early 
reports of the English courts of justice, were founded on the broad 
and Bweeping provisions of the statutes" of Edw. I. and III., and Eich. 
II. For instance, chapters 25, 28, and 30 of 3 Edw. I., prohibited 
the king's officers, such as clerks, sheriffs, justices, or "stewards of 
great men," from taking part in quarrels depending in the king's 
courts, or maintaining any suîts "hanging" in such courts for lands 
or other things on part or profit thereof. 

There is no statute in Oregon against maintenance, and, by express 
enactment, a valid conveyance may be made of lands in the adverse 
possession of another, while choses in action may be sued on in the 
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name of the assignée. Or. Laws, p. 516, § 8; p. 110, § 27. It îs not 
likely that this contract would be held void hère for maintenance. 
But it is not neeessary for this court to anticipate the action of the 
state courts on this question. 

This contract was made in California, and in contemplation of law 
was to be fulfilled or performed there. It has been held in that state 
since 1863 that there is no law there against any form of mainte- 
nance. Mathewson v. Fitch, and Hoffman v. VaUejo, supra. And the 
contract being valid there, is valid hère. Story, Conf. Laws, §§ 242, 
(1,) 279, 280. 

But it is contended that the assignment or seourity taken for the 
performance of this contract related to property in Oregon, and could 
only be fulfilled or enforced hère, and tlierefore the contract for the 
loan ought to be considered as made hère, and its validity tested by 
the law of Oregon. But the authorities are uniformly otherwise. 
Story, Conf, Laws, § 287; De Wolf y. Johnson, 10 Wheat. 367. In 
the latter case, Mr. Justice Johnson, speaking for the court, says : 

"Taking foreign seourity does not necessarily draw after it the conséquences 
tliat the contract is to be fulfilled where the securityis taken. The légal ful- 
flllment of a contract of loan on the part of the borroweris repayment of the 
inoney, and the security given is but the means of securing what he has con- 
tracted for, which, in the eye of the law, is to pay where he borrows, unless 
another place of payment be expressly desigaated by the contract." 

The demurrer is overruled, and the défendants hâve 20 days in 
which to answer. 



Mabine Gbain & Stock Exohange v. Wbstbbn Union Tel. Co. and 

another. 

(Circuit Court, N. D, Illinoi». October 13, 1884.) 

Chicago Boabd op Tbade— Distribution op Repobts bt Telegbaph. 

The Chicago board of trade has the right to décide to what peraons besides 
its own merabers the télégraphie reports of its dealings, coUected by its own 
employés, shall be distributed. 

In Equity. 

Bisbee, Ahrens ce Decker, for complainant. 

Williams d Thompson, for défendants. 

Blodgett, J. The bill in this case was filed for the purpose of ob- 
taining an injunction for restraining the défendants from breaking 
the connection of the telegraph wires under their control with cer- 
tain instruments and tiokers in the office of complainant; the prin- 
cipal allégations being that complainant is a corporation, duly organ- 
ized under the laws of Illinois, for the purpose of dealing in grain, 
etc., and carrying on a brokerage and commission business in this 
city in such commodities, and is nowengaged in such business; that 
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tho défendants own and control lines of telegraph in and between the 
principal cities of the United States, and especially in the city of 
Chicago; that défendants bave placed in complainant's ofiBce certain 
telegraph instrumenta and tickers connected with their main wires, 
whereby reports of the market priées of grain, provisions, stocks, etc., 
on the Chicago board of trade, and in other cities and markets, are, 
from time to time, transmitted to complainant's said office, for which 
oomplairant bas paid and is still willing to pay the customary and 
reasonable rates; that défendants bave, without any right to do so, 
given notice of their intention to sever the connection of their wires 
with the tickers and instruments in complainant's office, and will do 
80 unless restrained by order of this court, whereby complainant 
would suffer irréparable damage in its business. 

On filing this bill in the state court an ex parte injunction, accord- 
ing to the prayér of the bill, waa issued, which défendants hère move 
to dissolve. Affidavits filed in support of the motion show that for 
some time prier to the first of May last the board of trade of tnis city 
had permitted the agents and employés of défendants to attend .ils 
daily sessions, and collect and transmit reports of priées and other 
information of interest to persons dealing in or desiring to deal in 
Buch commodities as are usually dealt in on the board of trade, and 
that, while défendants were so conducting such business of collecting 
and transmitting market reports, the tickers and instruments in ques- 
tion were placed in the office now ocoupied by complainant, but long 
before complainant occupied such office or was engaged in business 
there. When the instruments and tickers were placed there, one 
White occupied said office and did business there ; that White left 
the office and one Martin became the occupant thereof, and that, un- 
der some agreement or arrangement, Martin bas ceased to do busi- 
ness, and complainant daims to be bis successor in business, and to 
Bucceed to ail the rights enjoyed by the previous occupants of the 
office ; that since the first of May last the reporters and agents of the 
défendants bave been excluded from the board of trade, and the mar- 
ket reports and priées on the board are now coUected and compiled 
solely by the agents of the board, by whom they are transmitted to 
défendant, with directions to transmit such reports to such persons, 
and only such persons, as are designated by the board of trade; and 
that, in pursuance of such new arrangement, the telegraph company 
claims not to own the intelligence which is coUected upon the board 
of trade, and submits that the same belongs to the board for dissém- 
ination as the board shall direct. 

The board of trade of this city is a mère association of persons 
for their own convenience, who deal mainly as brokers and commis- 
sion merchants in grain and the other products of the country seek- 
ing a market at Chicago. Their franchise as a corporation allows 
them to hold a limited amount of property, and to prescribe rules 
and by-laws for the government of the members and the transaction 
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of business between tbem. Their sessions are not required to bô 
public, and nothing is stated in this bill showing or tending to show 
why persons, not members of the board, hâve any right to be in- 
formed as to priées or the extent of dealings at the sessions of the 

board. 

I deem it sufficient for the purposes of this motion to say that this 
court bas heretofore decided, in cases which seem to me entirely 
analogous to this in principle, that the board bas control of its own 
floor, and can admit such persons as it sees fit; that it can make ils 
transactions wholly secret, and keep them within the knowledge of 
its own merabers, or make them public so far, and only bo far, as the 
board itself or its members may see fit to do so. A membership of 
the board is expensive, and an admission to membership is wholly 
within the discrétion of the proper officers of the association. In- 
formation as to the condition of the demand and priées for commod- 
ities dealt in on the board in other markets is collected and announced 
among the members of the board during the daily sessions of its 
members, and this information, together with reports of priées and 
dealings between the members at thèse sessions, if given as a matter 
of right to any one demanding the same, would give to persons not 
members nearly if not quite ail the advantages of membership with- 
out the attendant expense and responsibility. Being made up of 
sellera and buyers representing producers and consumers ail overthe 
country, there can be no danger but what abundant intelligence as to 
priées and transactions on the board -will be widely published, and 
made part of the current every-day news ; but it is not this kind of 
information that the complainant wisbes. What it demauds as a 
matter of right in the name of the public is instantaneous notice by 
telegraph of ail change of priées on the board, which can only be 
wanted for the purpose of conducting the opérations of the complain- 
ant outside the board. The people at large cannot, in the nature of 
things, hâve any more interest in the success of complainant's busi- 
ness than in that of any other broker or commission dealer; and the 
demand by complainant that it shall be ofïered by the board the 
facilities for business which others only get through their membership 
of the board seems to me wholly unwarranted. I cannot, therefore, 
see that any considération of public policy should deny to the board 
the right to décide to whom the reports of its dealings, collected by 
its own employés, shall be distribnted. 

For thèse reasons, and others more fully stated in preceding cases, 
the injunction is dissolved. 

See Metropolitan Grain & Stock Bxohange v. Chicago Board of Trade, 15 
FED. Kep. 847; Bruant v. W. U, Tel. Co. 17 Fed. Kep. 825, and note, 826. 
—[Ed. 
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MouLTON V. Chafeb and others. 

(Circuit Court, D. Rhode Itland. October 22, 1884. 

1. Sphcifio Performance — Parties— Tkcsteb's Sale. 

A bill of spécifie performance, flled by a purchaser at auction sale of land by 
a trustée, isfounded upon a contract between complainant and the trustée ; and 
other parties in interest, who are strangers to the contract, should not be made 
parties défendant. 

2. Bamb— Defbcts in Titlb— Conditions op Sale. 

In such a case, the printed conditions of sale govern the contract; and where 
they do not state any defect in the title, or purport to convey only the trustee'g 
right, title, and interest, the purchaser has a right toexpect and demand agood 
titie. 

3. Samb— Evidence of Title. 

It is not sufHcient for the trustée to show the validity of the conveyance under 
which he claims title, but he must go f urther, and make out a good title, where 
such a title is called for by the terms of sale, and the cause may stand over for 
the purpose of allowing the trustée to take furtber évidence as to title, and to 
obtain possession of the estate. 
4 Samb— Décisions of Statb Court— Validity dp Deed. 

As the fédéral courts are bound to foUow the décision of the highest court of 
the state in the construction of a state statute, the deed in question in this case 
must be held valid; following Amiin v. A. <è W. Sprague Manuf'g Co. Index 
U, p. 12. 

In Equity. 

A. é A. D. Payne and A, M. Cunnîngham, for complainant. 

G. Frank Parkhurst, Jas. Tillinghast, Chas, Hart, Benj. F. Thura- 
ton, and A. B. Patten, for défendants. 

CoLT, J. This is a bill for spécifie performance. The complain- 
ant is the purchaser, at anction sale, of a certain estate in South 
Kingstown, Ehode Island, known as "Canonchet," from the défendant 
Chafee, as trustes. The difficulty with the bill in its présent form is 
that it is brought against other défendants, who are strangers to the 
contract, on the theory that, in determining the question of title, it 
is proper, in an action of this character, to join ail parties who elaim 
any interest in the estate, and thus bind them by the decree. Thia 
position, however, is not maintainable. This action is founded upon 
a contract between the complainant and the défendant Chafee, 
trustée. Strangers to that contract oannot properly be made parties 
in a suit for its enforcement. This appears to be a well-settled and 
fundamental rule of equity pleading. 

When a bill is filed for a spécifie performance, it should not be 
mixed up with a prayer for relief against other persons claiming an 
interest in the estate. Mole v. Smith, Jac. 490. The court as- 
sumes jurisdietion in cases of spécifie performance of contracts, says 
Chancellor Cottenham in Taskerv. Small, 3 Mylne & G. 69, "because 
a court of law, giving damages only for the non-performance of the 
contract, in many cases does not afford an adéquate remedy. But 
in equity, as well as at law, the contract constitutes the right, and 
régulâtes the liabilities of the parties; and the object of both pro- 
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cëcdÎDgs ÎB to place the parly complaining as nearly as possible in the 
same situation as the défendant had agxeed that he should be placed 
in. It is obvious that persons, strangers to the contract, and there- 
fore neither entitled to the rights nor subject to the liabilities which 
arise Qut of it, are as much strangers to a proceeding to enforce the 
exécution of it as they are to a proceeding to recover damages for the 
breach of it." This language is quoted with approval by the suprême 
court in Willard v. Tayloe, 8 Wall. 557, 571. See, also, 1 Sugd. 
Vend. 349; Fry, Spec. Perf, § 79; De Hoghton v. Money, L. E. 2 
Ch. App. 164. The bill must be dismissed as to ail défendants ex- 
cept Chafee, trustée. 

Confining ourselves to the parties to the contract, the question 
remains whether there should be a decree of spécifie performance 
against Chafee and in favor of the complainant. The first inquiry 
hère is, what title must Chafee show? We are of opinion that by 
the terms of the contract he must make out a good title. The printed 
conditions of sale govern the contract. They do not state any defect 
in the title, or purport to convey only the trustee's right, title, and 
interest, The purchaser had, therefore, a right to expect and de- 
mand a good title. In contracts for the sale of real escate an agree- 
ment to make a good title is always implied, unless the liability is 
expressly excluded, and verbal déclarations at the time of sale are 
inadmissible to contradict the conditions of sale. 1 Sugd. Tend. 
23, 24. 

The next inquiry is, does Chafee show a good title ? He claims to 
dérive title under a deed from the A. & W. Sprague Manufacturing 
Company, William Sprague, Amasa Sprague, Mary Sprague, Panny 
Sprague, and A. & W. Sprague, copartners, in which this estate, 
with others, is conveyed to him upon certain trusts. In our opinion 
the trust deed sufficiently desoribes this estate, and the sale was made 
under the authority of the suprême court of Ehode Island. The va- 
lidity of the trust deed is, however, attacked on two grounds. It is 
deolared to be void because not legally authorized by the A. & W. 
Sprague Manufacturing Company. After the various acts going to 
show a ratification on the part of the grantors, added to the fact that 
ail but a small fraction of the creditors aocepted in good faith the 
notes issued under the deed, the length of time that bas elapsed, and 
the equities that hâve intervened, the proposition that this instrur 
ment is void because unauthorized can hardly be seriously enter- 
tained in a court of equity. Hôtel Co. v. Wade, 97 U. S. 13; Dimp- 
fel V. Railroad Co. 8 Eeporter, 641; Eailway Co. v. McCarthy, 96 U. 
S. 258. 

Again, it , is said the deed is void as to creditors. This objection 
is of a more serions character. But we are relieved from deciding 
this question by the fact that the suprême court of Ehode Island, 
upon careful considération, has recently held that the deed was not 
void under section 1 of chapter 173 of the Publie Statutes of Ehode 
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Island, as a conveyance made with intent to delay, hinder, or defraud 
creditors. Austin y. A. é W. Sprague Manvfg Co. Index U, p. 12. 
The fédéral courts are bound to foUow the décision of the highest 
court of the state in the construction of a state statute. Leffingwell 
V. Warren, 2 Black, 599; Walkerv. State Harbor Com'rs, 17 Wall. 648; 
Fairfidd v. County of Gallatin, 100 U. S. 47, 52. With this décision 
of the state court muât fall those olaims of title based upon exécu- 
tion sales under attachments made subséquent to the date of the 
trust deed. 

The évidence shows that the conveyance to Chafee was made in 
good f aith ; the grantors undoubtedly expecting at the time, by this 
means, to pay their creditors in fuli without exhausting the whole 
property. It is clear that William Sprague, by virtue of this convey- 
ance, is estopped from setting up any claim of title by adverse pos- 
session as against the trustée. It is not suffioient, however, for the 
trustée to show the validity of the conveyance under which he claims 
title. ïïe must go further and make out a good title, The évidence 
on this point is détective. But from ail that appears this can be 
done. It is necessary, also, that the trustée should give the complain- 
ant possession of the estate. This is called for by the terms of sale, 
and is properly demanded by the contract. Under the circumstances, 
the cause may stand over for the purpose of allowing the trustée to 
take further évidence as to title, and to obtain possession of the es- 
tate. 1 Sugd. Yend. 527. 



ShaEON V. HiLL. 
[Circuit Court, D. California. October 16, 1884.) 

1. Eqtiitt— Pleading — Dupmcity — ^Mdltiplicity. 

A plea of another suit pending in a state court for the same cause of action, 
and that the United States court has no jurisdiction, becauseof the citizenship 
of complainant, is bad. 

2. Same— Two Plbab— Leavb 01- ComiT. 

But one plea can be set up in equity without express leave of the court. 

3. Samb— Anotheb Suit PENDruo. 

A. suit in the state court for a divorce and a division of the community prop- 
erty is for a difflerent cause of action from oue hy the same parties in a United 
States court for a decree declaring an alleged written contract of marriage 
made in pursuance of section 75 of the Civil Code of California to be fraudu- 
lent and void, and asking to hâve it canceled, and défendant perpetually en- 
joined from claiming any right under it, and cannot be pleaded in abaiement 
of the suit in the United States court. 

4. Same— Suit Pendins in State Coort. 

A suit pending in a state court cannot be ploaded in abatement of a suit in 
a United States court, as the courts of the states and of the United States are 
courts of différent jurisdictioas. 
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6. Samb — Equitt Rulb 69— Evidence — Hearing on PiiEabings. 

Where, atter expiration of the time allowed by equitv rule 69 for taking tes- 
timony, a case is submitted on bill, plea to the jurisdiction, and replication, and 
no évidence bas been taken l)y défendant, on whom the burdea of proof rests, 
the plea will be overruled for want of évidence. 

In Bquity. 

For facts of case see Sharon v. Hill, 20 Fed. Eep. 1. 

W. H. L. Barnes, for complainant. 

Tyler d Tyler, for défendant. 

Sawïer, J., {orally.) There is but one thing to do in tliis case, 
and that is to overrule the plea. There are, in fact, two pleas : one 
is that another suit is pending in a state court for the same cause of 
suit; the other is that the complainant, Sharon, is a citizen of the 
state of California, of which state the défendant is also a citizen, and 
therefore that thia court has no jurisdiction in the case. If the com- 
plainant had objected to the plea on acoount of duplicity and multi- 
fariousness, and set it down for argument instead of replying, the 
court would bave been obliged to overrule it on that ground. But one 
plea can be set up in equity withoufc express leave of the court. Story, 
Eq. Pi. §§ 653, 654; 2 Daniell, Ch. Pr. 681, 682, (Perkins' Ed.) The 
plea is bad on that ground. The plaintiff's counsel did not see fit to 
set it down for argument on that ground, and the objection is perhapa 
waived. 

Admitting the facts as alleged in the plea, of another suit pending, 
to be true, the plea must be held bad because the two causes of suit 
are not identical. The suit in the state court is for a divorce and a 
division of the community property. The suit in this court is for a 
decree declaring the written instrument set ont and claimed to be a 
contract of marriage, made in pursuance of section 75 of the Civil 
Code of California, to be fraudulent and void; for canceling it on that 
ground; and for a perpétuai injunction restraining défendant from 
claiming any rights under it. It is true, the same principal issue will 
arise in both cases, but the bills of complaint in the respective suits 
call and pray for entirely différent and inconsistent relief. They are, 
therefore, not the same cause of suit ; nor is the relief sought in the two 
suits by the same party. The first plea is bad, in substance, on that 
ground. 2 Daniell, Ch. Pr. 720. 721. The whole effeet sought in the 
second suit could not be had in the first, nor by the same party. A 
cross-bill, at least, would be necessary, which would, in effeet', be an- 
other suit. The suit in the state court for divorce and a division of the 
community property rests, for cause of suit, upon an alleged valid 
and subsistiûg contract. It can be maintained on no other theory. 
The complainant seeks to enforce the contract up to the présent mo- 
ment, by claiming a decree for her half of the common property un- 
der it; and then to hâve the contract dissolved, as to the future, upon 
matters arising subsequently to the making of the contract; while 
the cause of suit in this court is a forgery in making, and fraud in 
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setting up, a contract alleged to hâve never been entered into. It 
is sought to bave the pretended contract decreed to be void ab initio. 
as a forgery and a fraud. An alleged valid and subsisting contract 
is, therefore, the basis and cause of one suit; and forgery and fraud, 
the basis and cause upon which the other rests. Thèse, certainly, 
do not constitute the same causes of suit. The causes of suit are 
clearly not identical. It is also bad on another gronnd : that the suit 
set up is not pending in a court of the same jurisdiction. Id. It is 
well settled by the suprême court of the United States that a suit 
pending in another jurisdiction for the same cause cannot be pleaded 
in abatement of a suit in the United States courts, and that the courts 
of the States and of the United States are courts of différent jurisdic- 
tions, Stanton v. Emhrey, 93 U. S. 548, 550; Gordon v. Gilfoil, 99 
U. S. 169, 178. Hère there are two jurisdictions — ^jurisdictions of two 
distinct governments. One is state jurisdiction, and the other is the 
jurisdiction of a national court. If it were a fact that a suit is pend- 
ing for the same cause in the state court, — a court of a différent sov- 
ereign jurisdiction, — it would not abate the suit hère. The plea ia 
bad in substance on that ground, and this objection is taken in the 
replication. This plea, conceding the facts set up to be true in fact, 
still affords no ground for abating the suit. 

But a replication having been iiled, taking issue on the plea to the 
jurisdiction, the case is submitted for décision on the pleadings with- 
out any évidence. The plea was filed April 24, 1884. The plaintiff 
joined issue by filing his replication on May 3, 1884, taking issue on 
the facts alleged in the plea. The party, under equity rule 69, pre- 
ficribed by the suprême court of the United States, had a certain pre- 
scribed time within which he could take testimony. "Three months, 
and no more, shall be allowed for the taking of testimony after a 
cause is at issue, unless the court, or a judge thereof, shall, upon 
spécial cause shown by either party, enlarge the time ; and no testi- 
mony taken after such period shall be allowed to be read in évidence 
at the hearing. " No extension of time was given or even applied for. 
That rule is spécifie. The filing of this plea to the jurisdiction that 
Mr. Sharon is a citizen of California, and the replication to it, pre- 
sented issues of fact. The plea was filed early in May. Over five 
months hâve elapsed since the case was at issue on the plea. No 
testimony bas been taken and no application for an extension of time 
was made. The three months having expired, no testimony can now 
be taken. It was on that ground that the case was submitted on the 
pleadings without évidence by complainant's counsel on yesterday, as 
he had a right to do, it having been regularly set down for hearing 
on the calendar for that day, and having been regularly called in its 
ordef for hearing. The burden of proof is on the party making the 
allégations of the plea. As she bas no testimony, necessarily, her 
plea is not supported. The plea must, therefore, be overruled on that 
ground, there being no testimony to support it. Thèse are the points 
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tbat are sn'bmitteâ for décision no\7. I call atientioa to tha other 
question, also, ta showwhat must hâve been the resuit as to thefirst 
plea on the groùnd ot duplicity. The real points in the case, as now 
submitted, are, that there is no évidence in the case to support the 
second plea; consequently, the affirmative being on the party plead- 
ing the matter to the jurisdiotion, the plea must be overruled for 
want of évidence ; and the other plea in abatement ia bad in sub- 
stance. The plea is therefore overruled, with oosts, with leave to 
answer to the merits within 30 days. 



Chbwbtt V. MoRAH and others. 

(Oirouit Court, E. D, Michigan. 1884.) 

RbS ADjmMOATA— ClAIMAOAINST EsTATE — AdMINISTKATXON — S0ITTO S0BJECT 
KEAIi ESTATB TO PAYAIENT OF ClaIM. 

After a decree of the probate court of Wayne county, Michigan, had been 
made closing administration of the estate of D., complainant lied her péti- 
tion in that court praying that the decree might be set aside, that the admin- 
istration might be reopened, and that she be allowed to prove her claim upon 
a covenant of D. against his estate, and after hearing her pétition was denied. 
HeM, that complainant was not barred by the proceedings in the probate court, 
and that she could maintain a suit in eqnity to obtain satisfaction against the 
heirs at law of D, eut of real estate descended to them. 

In Equity. 

Matthbws, Justice. The former décision of this court, overruling 
ihe demurrer to the bill for want of equity, is conclusive of the question 
of the right of the complainant to the relief prayed for, upon the 
facts stated in the bill. The object of the bill is to obtain satisfac- 
tion against the heirs at law of Peter Desnoyers, out of real estate 
descended to them, upon a covenant of their ancestor, notwithstand- 
ing the fact that administration of his estate in the probate court 
aecording to the laws of Michigan bas been settled and closed, and 
the administrator diseharged, so that no suit at law or in equity 
could now be prosecuted in any state court for the recovery of the 
debt. The new matter relied on as a défense in the answer of the 
défendants, and not covered by the décision of the demurrer, is that 
the complainant is bound and barred by the proceedings in the pro- 
bate court of Wayne county, Michigan, where the administration waa 
prosecuted. Whether this is so or not, dépends upon whether the 
complainant became a party to those proceedings. It is alleged that 
she did so, beeause on May 6, 1882, after a decree of the probate 
court had been made closing the said administration, the complainant 
filed her pétition in that court praying that such decree might be set 
aside, that the administration might be reopened, and that complain- 
ant might be let in to prove her claim against the estate ; that this 
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pétition was resisted, and, after hearîng, denied. In my opinion this 
is not an adjudication ibat answers the présent bill. The merits ot 
the claim as a liability of the estate were not passed on. The com- 
plainant did not in fact become a party to the prooeeding by which 
the adminiatration of the estate waa closed -without the allowance of 
her claim. The object of her pétition was that she might become a 
party to the proeeeding under the administration, so as to be per- 
mitted to présent and prove her claim. This was refused, the court 
in effect deciding that she should not be allowed to become a party 
to the proeeeding in that court. She is not, therefore, bound by the 
settlement and closing of the administration. It foUows that there 
must be a decree for the complainant according to the prayer of the 
bill. 



Baltimoke & 0. E. Co. and another v. Adams Expebss Co.^ 

[Circuit Court, E. D. Missouri, October 21, 1884.) 

CoMMON Cakbiers — Patmbnt of Antécédent Charges. 

It is not the duty of common carriers to pay antécédent charges on freight 
tehdered to them by Connecting carriers, evea where it is customary to do so. 

In Equity. 

The bill states that it is the usage and custom among express com- 
panies, known to and heretofore acted upon by the défendant and by 
ail other express companies, "that when a package of express matter 
is tendered to the Connecting express company it reçoives the same and 
pays the tendering express company the charges which hâve accrued 
thereon for the services rendered by it, and thereupon transmits said 
parcel to another express company, or the point of destination, if the 
same is reached by it, and coUeots the same, with its own charges, 
from the consignée," and that the défendant and other speeified ex- 
press companies, with which the complainants "hâve heretofore con- 
ducted a very large business upon the basis of the usage aforesaid, 
hâve combined, confederated, and conspired for the purpoae of de- 
stroying the express business of your orators, and for that purpose 
hâve suddenly, from différent points, given verbal and other notices 
to the agents of your orators that on and after the fifteenth day of 
October, 188é, the said companies would not advance charges on ex- 
press matter transferred to them by your orators." The other ma- 
terial facts are stated in the opinion of the court. 

Garland Pollard, for complainant. 

Rumsey, Maxwell é Matthews and Samuel Brechenridge, for de- 
fendant. 

Tbeat, J., {orally.) This is an application for an injunction to re- 
Btrain the défendants from refusing to reçoive packages in the same 

iReported by Benj. F. Rex, Esq,, of the St. Louis bar. 
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manner they hâve heretofore received them, and to eompel them 
to prepay the charges. It is very well known that like questions 
hâve heretofore been presented to this court, in regard to which I 
hâve been a dissenting judge. In the conduct oî business by thèse 
corporations, or quasi corporations, which to a greater or less extent 
fasten theraselves upon the common business of the country through 
railroads and otherwise, very conflictiug questions arise, because a 
railroad is bound, as a common carrier, to perform ail the duties im- 
posed upon it as such. It chooses to snblet, if you please, or fasten 
upon itself contracts with regard to thèse outside corporations, and 
by so doiug puts itself in a condition that subjects the public at 
large to obligations or difficulties which, if the railroads themselves 
performed what they are required by law to perform, the ôhippers 
would be relieved of those difScuities. For illustration, a railroad 
exists; it is bound by law as a common carrier to perform its duties 
through one or ïhe other contrivance. It fastens upon itself a fast- 
freight contract, or an express con tract. Where are its obligations? 
Is it to relieve itself of those, and remit the party to thèse outside 
corporations? Constant complications are arising with regard to 
such organizations. My brother judges would say that the courts 
might, to a large extent, regulate the mode of transacting business, 
each with the other, and one company enforce on the other and en- 
force upon the railroads a duty, as Mr. PoUard says, of doing busi- 
ness each for the other without discrimination. 

Now, as far as I am concerned judicially, I hâve no faith in any 
such doctrine, but authorities superior to myself hâve, and in the 
light of the authority that is thus presented I must pass upon the 
question before me. Accepting, then, the proposition in the light of 
such authorities, ail who aot as common carriers must perform their 
functions without discrimination. Does that discrimination go so far 
as to say that they must pay antécédent charges, and trust the oppor- 
tunity at the other end of the route of ever receiving anytbing ? Must 
it advance to the shipping company ail prior expenses incnrred, and 
run the chances of ever collecting anything ? What is the policy ? At 
this end of the line, so to speak, shali they pay ail thèse antécédent 
charges from Portland, Maine, for instance, under a C. 0. D., and, not 
knowing the contents of the package, allow it to go f orward ? Is that 
the proposition of law ? If the company at this end of the line, for 
illustration, has paid the advance charges, who is responsible there- 
for? The shipper and the company transporting ? The charges ad- 
vaneed for the benefit of the company from whom it receives, as well 
as for the shipper of the article itself? Suppose it does not choose 
to trust the shipper or the company. Suppose both are insolvent — 
utterly insolvent. Is it bound to pay, day in and day out^ the money 
required ia such matters, with no possibility of receiving a sixpence 
rémunération for the transaction ? 

Now, I do not know, in the case hère submitted, whether this dis- 
v.22F,no.l— 3 
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crimination, if there be suoh, does not resl on a sound proposition, to- 
■wit, that the shipping express company cannot respond for the ad- 
vances. I do not know how that is. I think, from the statement 
made hère, that nothing appears in regard to that matter.' Is that so ? 

Mr. Pollard. I think tbere is nothing said in regard to the respon- 
sibility of the company; but that is a point that will, I think, be con- 
ceded. 

The Court. Very well; the défendant bas a perfect right, and that 
is my judgment, to refuse to pay charges on shipments made to it by 
any express company or any raih'oad company, unlesa a sufficient 
guaranty in some form ie given to it whereby no discrimination may 
occur. 

Mr. Pollard. I suppose neither of thèse gentlemen will complain 
that this corporation is not responsible? 

The Court. 1 hâve to teke the case as I find it. It is not a ques- 
tion of the responsibility of the railroad. If vie take them, we hâve 
to take them on the responsibility of the consignor. The part I am 
determining, and that is ail there is in this case, is that an express 
company or a railroad company is not bound to prepay antécédent 
charges for anybody. It may or may not. If it chooses to do it for 
one company, because it considers it perfectly solvent, it can do it. 
If it chooses to doubt the solvenoy or responsibility of the other com- 
pany or shipper, it bas a right in the conduct of its affairs so to do. 
It is not bound to advance money for anybody. It bas a right to 
transport goods without prepayment if it chooses, — I mean it is 
bound to do it, — but without being compelled to prepay charges. 
That is my theory of the administration of the business in this coun- 
try, and I shall refuse the injunction. You ask thèse companies to 
advance payment for previous transportation, and they are not bound 
to advance anything to anybody. 

Mr. Pollard. 1 understand your honor does not put it on the 
ground that it does not appear the complainants are not responsible 
for thèse charges ? 

The Court. No; I do not put it on that ground. I put it on this 
direct and positive ground : that no common carrier is bound to pay 
advances on packages brought to it to be transported thereafter, if it 
chooses to object thereto. 

Mr. Pollard. Whether it carries for others or not? 

The Court. Yes; anybody. That is the proposition I hâve been 
contending for during 30 years, and I bave been over it so often 
that the older I grow the more positive I am in regard to it. 

Mr. Pollard. On that theory, of course, it will be of no use to 
ameud the bill. 

The Court, Well, you may amend it, and it will be heard in that 
form; but I décide it now on the distinct ground that no common 
carrier is bound to pay the charges of a prior carrier at ail. 

Mr. Pollard. That covers the ground. 
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The Court. That is ail there is of it. It îa net bound to advanee 
money to pay somebody else. It is the business of the shipper to 
look out for that bimself. 

Mr. Maxwell. Then I understand the order will be that the appli- 
cation for an injunction is refused, and the temporary order hereto- 
f ore issued dissolved ? 

The Court. Certainly. As I hâve already said, the obligation of 
one carrier to the other is not that the carrier reeeiving the goods is 
bound to pay the advanee charges. He may or may not, at his op^ 
tion. There may be reasons why he should pay for one and not for 
the other, precisely the same as an individual might be willing to 
acoept an obligation as a matter of courtesy and not as a matter of 
duty; and if the corporation chooses to say, "I will not advanee your 
charges for the purpose of transportation," it bas a perfect right so 
to do, and will not be held liable for the obligations, not only of itself, 
but of ail the corporations over whose Unes goods are being shipped 
indefinitely. For the outoome may be, while it may nominally ap- 
pear that the goods are of great value, in reality they may be of no 
•worth, Then what ? There is the ordinary G. 0. D. transaction. It 
bas to go back, necesaarily, seriatim, to colleot from this, that, and 
the other company ail their respective charges, and there may b© half 
a dozen intervening roads before it reaches the end. Why is it bound 
to carry that burden ? It is not bound to do it. That is the view of 
this court, and bas been for 30 years, and I still adhère to it. 

There is another proposition connected with this matter that I 
may as well state. For illustration, a shipment is made by a rail- 
road from Portland, Maine, to Denver, whereby there is a through 
shipment without any agreement between the intervening roads. 
The original shipper, to-wit, the Portland, Maine, road, may be re- 
sponsible for the safe delivery at Denver; but suppose a road from 
Kansas City to Denver is not a party to that agreement, is it to be 
bound by the arrangement thus made ? It is only bound as a com- 
mon carrier from the time the shipment came to it, and not as to 
ajiything antécédent thereto. It is not responsible for what occurred, 
theretofore, unless it is an express party to the oontract. The appli- 
cation for this injunction will therefore be denied. 
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Blaie ». St. Louis, H. & K. E. Co. and otîiers.* 

(Cireuit Court, B. D. Missouri. October 20, 1884.) 

1. CoKPOHATioNS— Fraudulent Convetanoes. 

A transfer of ail the assets of one corporation to another, whereby, through a 
mère change of name, an attempt is made to defraud creditors, or which would 
operate a fraud, wlU not be upheld as against creditors, and the transférée, if 
he takes with notice, takes cvm onere, 

8. 8aMB. — MOKTGAGB— PrIOKITT. 

If, in such a case, the transférée mortgages its property to seoure the pay- 
ment of bonds, the lien of creditors of the old corporation upon the property 
transferred will be prior in right to that of boudholders with notice. 
5. Bamb— Ultra Vires. 

Where a railroad company was created by a spécial act of the gênerai assem- 
bly of Missouri, which contained minute provisions as to the rights of stock- 
holders and as to their duties to each other, the public, and the state, te which 
lasl. annual reports were to be made, and which provided that the construc- 
tion of the road was to be begun within 10 years and completed within 20, and 
that a fair record of the whole expense of construction should be kept, and re- 
served to the state the privilège of purohasing the road after the expiration of 
50 years, ?i,dd, that the corporation had no autliority to transfer ail its assets to 
another corporation. 

Demurrer to Answer and Cross-bill. 

The St. Louis & Keokuk Eailroad Company being largely in- 
dobted, the stockholders and officers of the company organized the 
Bfc. Louis, Hannibal & Keokuk Eailroad Company, to which they 
transferred the assets of the St. Louis & Keokuk Eailroad Company, 
in considération of stock in the new company. ïhe other materiaJ 
facts are stated in the opinion of the court. 

Walter G. Larned and Théodore O. Case, for complainant. 

Geo. D. Reynolds and Jas. Carr, for défendant. 

Tebat, J. As the allégations are necessarily taken as true on the 
demurrers submitted, the question may be briefly stated : A former 
railroad corporation, being largely indebted, transferred to another 
corporation ail of its assets. The latter corporation proceeded with 
the contemplated and unfinished work, taking possession of ail the 
railroad bed, etc., of the prior corporation, with notice of the respond- 
ent's demand, not then reduced to judgment. It subsequently issued 
a mortgage to seeure its bonds, and the plaintiff filed bis bill to fore- 
close the same, with an intervening reeeiver, duly appointed. The 
bill makes the respondent a défendant, and he has answered, setting 
up his demand, now reduced to judgment, and by a cross-bill, praying 
for a decree establishing his demand as a lien prior in right to the 
mortgagee, as against so much of the property of the old corpora- 
tion as is included in the mortgage by the new corporation, etc.; 
that a transfer of the assets of one corporation to another, whereby, 
through a mère change of name, an attempt is made to defraud 
creditors, or which would operate a fraud, oannot be upbeld against 

•Reported by i3enj. F. Rex, Bsq., of the Bt. Louis bar. 
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said creditors, and a transfer disabling it from its corporate. duties is 
practically such a fraud, making transférée with notice a trustée, 
taking cum onere. That doctrine is plain, where no intervening 
rights are presented. The respondent's claim in this case was at the 
time of the transfer a demand at large, and whether to be ultimately 
established, undetermined. Subsequently, by the judgment and de- 
crée of this court, said demand was established against both the old 
and new corporations; but it was not then adjudged to be a lien de- 
mand, specifically or generally. The point of the présent demurrers 
or "exceptions" is to hâve the décision of this court as to the rela- 
tive rights of the respondent and of the bondholders under the mort- 
gage. Had no mortgage interests intervened, the court wouldj in ac- 
cordance with décisions heretofore rendered, charge the property 
transferred to the new corporation with the obligations of the old. 
After the new had received the assets of the old, could it, by raort- 
gaging the same, rescue them from the quasi trust under which they 
rested, by the interposition of mortgages or otherwise? 

It is averred that the mortgagee had notice of the existence of the 
respondent's demand when the mortgage was accepted, although said 
demand was not reduced to judgment and a decree thereon had. The 
case is somewhat anomalous. Under the statute of Missouri, cor- 
porations are readily formed, and, as heretofore stated, often formed 
for the mère purpose of enabling an old corporation or private par- 
ties to escape liabilities, and at the same time transfer ail assets 
to a new corporation; thus practically, by a mère change of name, 
defeat creditors and violate obligations. Courts eut through ail such 
contrivances when designed to defeat honest claims, or when they 
practically look to that end, especially where the stoekholders and 
ofïicers are substantially the same. It bas been heretofore held in 
this case that the new corporation was charged with respondent's 
demand. Are the subséquent bondholders, pending the judicial dé- 
termination of plaintiff's rights, bound by the outcome ? It is averred 
that they had notice thereof. If that be true, as is confessed, then 
they took their bonds subject to respondent's rights, and it may be 
irrespeetive of notice under the facts charged. In the answer and 
cross-bill there are allégations that the amount of unpaid stock would 
be sufficient, if exaeted, to meet ail demands, the theory being that 
the mortgagee and receiver should exhaust the remédies against de- 
linquent stoekholders before enforcing the mortgage. That proposi- 
tion is untenable. The mortgage covers the property named thèrein, 
on which, for security, the mortgagee relies, but it does not convey 
any right for delinquent stock. His demand is solely against the 
property specifically mgrtgaged. Hence, so much of the answer and 
cross-bill as pertains to delinquent stock is irrelevant to the présent 
issue. The respondent may resort thereto, if needed, as a judgment 
créditer, with which controversy the plaintifï in this suit has nothing 
to do. 
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Eliminating ail extraneous issues, the single inquiry îs as to the 
respective rights of the parties contestant, under the facts stated. 
The question is not devoid of embarrassment. The old corporation 
transferred to the new ail its assets in an uneompleted enterprise, 
disabling itself from performing ita corporate duties. By the facili- 
ties granted by the state law concerning corporations, the new corpo- 
ration, taking ail of said assets, proceeded to finish a road which the 
old corporation h ad commenced and was bound to construct under 
the terms of its charter, including many express provisions for the 
etate's benefit. In the absence of a lien fastened on spécifie prop- 
erty a purchaser or mortgagee would ordinarily take the same irre- 
spective of any demands at large against the vendor or mortgagor. 
If there were nothing further in this case, the conclusion would be 
easy, The court, however, is confronted with the fact that there was 
in this case, to a large extent, a mère formai change of corporate 
names, under circumstances, as heretofore decided, which made the 
new corporation responsible for respondent's claim which has passed 
into judgment. The old corporation had its duties to perform, of a 
public as well as private character, from which it could not discharge 
itself by a simple transfer of name or property. The new corpora- 
tion, in taking said property, could not escape its conséquent liabili- 
ties by any subséquent mortgage. The express assumption of re- 
spondent's demand by défendant may admit of question, inasmuch 
as the terms of the conveyance are that the new corporation assumed 
"ail the debts, liabilities, and obligations theretofore made or incurred 
by or legally imposed on the said St. Louis & Keokuk Eailroad Com- 
pany, for right of way, station grounds» ties, or bridging, and other good 
and valuable considérations in said conveyance mentioned." Was 
not, however, the respondent's demand, now judicially ascertained, 
one of the obligations assumed? Sueh seems to be a fair construc- 
tion of the terms of said conveyance; but, if not so, the gênerai prin- 
ciple must control, viz., that a grantee of corporate assets, as in this 
case, takes cum onere; that it must, under the facts diselosed, be 
treated as the successor of the prior corporation, charged with a trust 
as to assets received. It is charged that the bondholders or mort- 
gagée knew of the respondent's demand, which is an équitable lien, 
and prior in right. If they had notice thereof they must take subor- 
dinate thereto. 

The doctrines laid down in the following cases establish respond- 
en-i's claim to priority against the spécifie property transferred: 
Thomas v. Railroad Co. 101 U. S. 82; Hibernia Ins. Co. y. St. Louis 
é N. 0. Transp. Co. 13 Ped. Eep. 516; Harrisonv. Union Pacific Ry. 
Co. 13 Fed. Eep, 522 ; Cass v. Manchester Co. 9 Fbd. Eep. 640 ; Bnim 
y. Marchants' Co. 16 Fed. Eep. 140; Ahhot v. American Co.ZZ Barb. 
578. There is also another and controlling proposition. The old 
corporation was created by spécial act of the gênerai assembly in 
1857. Its provisions were minute and spécifie in many essential 
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détails, not only as to obligations and riglits of stockholders, but as 
to their duties, respectively, to each other and to the public, partiou- 
larly to the state, to whieh annual reporta were to be made, etc. Tbe 
construction of the road was to be commenced within 10 years and 
eompleted within 20 years thereafter; a fair record of the whole 
expense of constructing the road to be kept, with the privilège ,re- 
served to the state to purchase the same, at rates named, at tbe ex- 
piration of 50 years. It is olear that the action of the corporation 
in transferring ail its property thus formed was beyond its corpo- 
rate authority, and evasive of its chartered obligations. The conclu- 
sive eSeoi of what was done was to fasten a lien on the assets trans- 
ferred prior in right to the mortgages. 
The demurrers are overruled. 



Seligman V. St. Louis & S. P. E. Co. and another. (Two Gases.}^ 

{Oireuit Court, E. D. MisêourL Septeraber 25, 1884.) 

1. Equitt — Sale of Stock under Void Execution — Riqhtb dp Pabtt in 
Whose Namb It Stands on Costpany's Books. 

A. obtained a judgment against B., a corporation, and after exécution had 
been issued and retiirnpd nvUa bona, flled a motion against C, falsely alleging 
that (J. was a stockholder in B., and was liable to B. for payments due on his 
stock, and without any légal notice to C, or service of process upon him, ob- 
tained exécution against him, and levied upon, and sold at sherifE's sale certain 
shares of stock in D., (a corporation,) which stood in C.'s name, but part of whieh 
had long before been sold by him, and the certificates thereof transferred to the 
purchasers. The purchaaers at the sherilî's sale bought with notice of the fact 
that that part of said stock which had been sold by (J., had been so sold. It is 
provided by a by-Jaw of D. that no transfer of its stock shall be allowed, ex- 
cept by the stockholder in person, or by a properly constituted attomey, and 
that, at the time of the transfer, the old certificates shall be surrendered and 
canceled before new ones are issued. The purchasers at said exécution sale 
seek to hâve said stock transferred to them on D.'s books, in order that they 
may dérive some beneflt from it. D. refuses to recognize them as owners. B. 
now brings his bill to enjoin such transfer, and hâve the exécution under which 
said stock was sold declared void. Ileld, that under the above facts he is en- 
titled to relief from any f urther action under said exécution. 

In Equity. Demurrer to bills. 

The facts in the cases are similar. The bills state, in substance, 
that one William 0. Wilson, défendant, having obtained a judgment 
against the M. C. & N. W. K. Co. for about $70,000, and had 
an exécution issued which was returned nulla bona, filed his motion 
for exécution against complainants in the St. Louis circuit court, 
falsely alleging that complainants were stockholders in said company, 
and liable in a large sum for payments remaining due to said com- 
pany on their stock, and without any service of process or légal no- 

iBeported by Benj. F. Rex, Esq., of the St. Louis bar. 
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tice to complaînauts, yiho were non-residents, or any appearance by 
them, obtaiued an exécution against tbem; and tbat by virtae of 
said exécution tbe sheriff of said city tbereupon levied upou and sold 
certain sbares of stock in tbe St. Louis & San Francisco Bailroad 
Company, as complainants' property. In one of tbe cases it is stated 
tbat ail of tbe stock levied on and sold bad been sold by complain- 
ants, and tbe certificates of stock transferred to tbe purcbasers before 
said motion for exécution was made. In tbe otber case it is stated 
tbat part of stock levied on bad been previously sold, etc., by com- 
plainants, and tbat tbe balance still belongs to tbem. In botb cases 
it is alleged tbat tbe purcbasers of tbe stock sold at said sberiff's sale 
purchased tbat part of tbe stock -wbiob bad been previously sold by 
complainants, witb notice of tbe fact tbat it bad been ao sold; that it 
is provided by a by-law of said St. Louis & San Francisco Eailroad 
Company tbat no transfer of stock sball be allowed except by tbe 
stockbolders in person or by a properly constituted attorney; and 
tbat, at tbe time of tbe transfer, tbe old certificates sball be surren- 
dered and canoeled before uew are issued; tbat tbe stock sold by 
complainants as aforesaid bas never been transferred on tbe books 
of tbe St. Louis & San Francisco Eailroad Company, but still remains 
in tbe name of complainants; but that the purcbasers at said sber- 
iff's sale are now seeking to bave tbe stock tbey purcbased transferred 
to them on tbe company's books. Wherefore, tbe complainants pray 
tbat the St. Louis & San Francisco Eailroad Company may be en- 
joined from transferring said stock on its books to the purcbasers at 
said sale, and tbat tbe ezecution under wbicb tbe sale was made be 
declared void. 

Broadhead & Haeussler, for complainants. 

Botsford de Williams, for défendant. 

Tkeat, J., {prally.) Tbis is a demurrer to tbe bill. Some very 
important questions are involved in thèse cases, but tbey cannot be 
beard on demurrer at présent. Botb bills charge tbat judgment was 
impropeiiy obtained, wbich, if it should so turn out to be tbe fact, 
plaintiffs will bave the rigbt to be beard in equity bere. In the one 
case thèse parties plaintiff say tbey are the owners of a portion of 
the stock tbus interfered witb; in tbe other, tbat tbey are still on tbe 
stock books as the owners, tbougb tbey hâve parted witb the équi- 
table title, and that tbey seek, by tbis bill, to protect the unknown 
bolders of thèse certificates. Tbis court has not been inclined to pass 
upon tbat question. Tbe bill sets out an equity, wbicb, if maintained 
by proper proof , will give the parties plaintiff a rigbt to be beard to 
prevent any f urther action under thèse irregular exécutions. The en- 
try, tberefore, will be tbat the demurrer be overruled. 
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Landeeth and others v. Landbeth. 

(Oireuit Court, E. D. Wisconstn. October 27, 1884.) 

Tbade-Mark — Use op Surnamb — Parties of Samb Name — Deoeftioit and 
Fkaud— Injunction. 

Wliile a party uannot be enjoined from honestly using bis own name in ad- 
vertising bis goods and piitting them on the market, where another person. 
bearing the same aurname, bas previously used the name in connection with his 
gouds in such manner and for such length of time as to malie it a guaranty 
that tbe goods bearing the name emanate f rom him, he will be proteoted against 
the use of that name, even by a person bearing the same name, in such form 
as to constitute a false représentation of tlie origin of the goods, and tliereby 
inducing purchasers to believe tliat they are purchasiug the goods of such other 
persou. 

In Bquity. 

George Ilarding and Francis T. Charniers, for complainants. 

Nash é Nash, for défendant. 

DïEE, J. This is a suit for an injunction to restrain the défendant 
from using a certain label which the complainants allège they bave 
adopted as their trade-mark in the sale of a certain variety of seeds 
known as "Landreths' Extra Early Peas." A motion bas been made 
for a preliminary injunction, and, at the présent stage of the case, I 
do not deem it necessary to do more than to announce briefly and 
quite informally my conclusions upon certain points concerning which 
my mind is free from doubt. There are some questions in the case 
upon which more light may be thrown by further and more elaborate 
argument, and the disposition of which, I think, should be postponed 
until the hearing on the merits. At présent, I can hardly think the 
défendant bas not the right to raise and sell the seed known as 
"Landreths' Extra Early Peas;" nor am I now of the opinion that he 
should be restrained from putting the peas on the market in bags of 
varions siz'es, f astened in the manner shown, and identified by such a 
metallic seal as it appears he now uses. 

Further, it is not clear that the défendant bas not the right to ad- 
vertise his peas as "Landreths' Extra Early Peas," provided he does 
so in such manner as to clearly inform the public that the peas are 
of his own growth and production. It seems to me this case is not, 
accurately speaking, one of trade-mark or trade-name. It is rather 
a case in which the question appears to be whether the défendant, by 
the use of certain labels or inscriptions on the bags in which his peas 
are put upon the market, is not selling his own goods as the goods of 
Landreth & Sons, of Philedelphia. The complainants, in 1873, 
placed upon their bags and adopted this inscription, printed in blue 
ink, and in the foUowing form : 
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^j.^ataîiteed to Conj^^^ 
Landreths' 

Extra Early Peas, 

''''^^■dedtheSeali8UnW0^^''" 

Below which is prînted the quantity of peas contaîned in tho bag, 
as, for instance, "1-4 Bus.," and the year. It is very satisfaotorily 
shown that, by this form and charaoter of label, the complainants' 
bags bave become known and reoognized by dealers and by the pub- 
lic as containing peas produced and sold by the complainantj ; and 
it would appear that this form of désignation of their goods bas be- 
come, by use and public récognition, valuable to them. It is, so to 
speak, the reoognized flag under which they Bail in the trade. The 
défendant, in 1883, having corameneed the business of producing and 
selling a variety of peas which he advertises as "Landreths' Extra 
Early Peas," at Manitowoc, in this state, plaoed upon the bags in 
which his peas were sold, the foUowing inscription, printed in blue 
ink: 

,^\S» Bag Contaïag 

Landreths' 
^itta Early Peg^^ 

Provided 
^*e Seal is UnDio^^tv. 

Below thîs label is printed the quantity of peas contaîned in the 
bag, as, for example, "1-4 Bus.," and the year. That this was a sub- 
stantial adoption of the complainants' label, in its coUocation of words 
and gênerai appearance, cannot be doubted. The déviation is so 
slight as not to be observable, except as the two labels are placed side 
by side. It is equally clear that an ordinary purchaser, aocustomed 
to rely on the inscription upon the complainants' bags as designating 
the peas grown and sold by them, would be readily led to suppose, 
upon ordinary observation of the defendant's label, that the peas put 
up in his bags and sold by him were the goods of the complainants. In 
short, the defendant's label is a very plain imitation of that previously 
adopted by the complainants. There is nothing in the defendant's 
label to fairly distinguiah his production of "Landreths' Extra Early 
Peas" from that of the Philadelphia producers. Even admitting that 
the défendant has the right to use the same words as those which 
constitute the complainants' label, he bas no right to use them in such 
form or such style of arrangement, as to lead the public to suppose 
that the peas contained in his bags are peas grown and sold by the 
complainants. This is so, without regard to any question of tech- 
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nical trade-mart or trade-name. The authoritîes în abandanoe dé- 
clare this to be the law. 
In McLean v. Fleming, 96 U. S. 254, the suprême court say : 

"Nor is It necessary, in order to give a right to an injanction, tliat a spé- 
cifie trade-mark should be infringed; butlt is suflflcient that the court is satis- 
fled that there was an intent on the part of the respondent to palm ofE his 
goods as the goods of the complainant, and that he persists in so doing after 
being requested to desist." 

Of course, a party cannot be debarred from the right to honestly 
use his own name in advertising his goods and putting them on the 
market, but where other persons bearing the same surnamehave pre- 
viously used the name in connection with their goods, in such man- 
ner and for such length of time as to make it a guaranty that the 
goods bearing the name emanate from them, they will be protected 
against the use of that name, even by a person bearing the same 
name, in such form as to constitute a false représentation of the or- 
igin of the goods. To illustrate : The complainants and the défend- 
ant bear the same surname. Each is a dealer in "Landreths' Extra 
Early Peas." While the défendant bas the right to use his own name 
in advertising his peas and putting them on the market, he bas not 
the right to use it in such manner as to lead dealers and purchasers 
to suppose that, when in fact purchasing his peas, they are purchas- 
ing the peas grown and sold by the complainants. Adjudged cases 
thus enunciate the law. As is stated in one of them, "no man bas 
the right to dress himself in colors, or adopt and bear symbols, to 
•which he bas no peeuliar or exclusive right, and thereby personate 
another person, for the purpose of inducing the public to suppose, 
either that he is that other person, or that he is connected with and 
selling the manufacture of such other person, while he is really sell- 
ing his own." See, also, HoUoway v. Holloway, 13 Beav. 209. Many 
other cases of similar and uniform purport migbt be cited. 

Now, as I bave said, the defendant's label, is, as it seems to me, 
a palpable imitation of the complainants'. In the color of ink used, 
in the arrangement of the words, and in the gênerai style of the label, 
he bas, so to speak, dressed his gôods in the garb previously adopted 
by the complainants. Whetber intended or not, this necessarily op- 
érâtes as a fraud upon them, and upon the public. If the défendant 
bas the right to use the same words as those which constitute the 
complainants' label, be ought to accompany them with some clear 
indicia of the source of the goods. He seems to bave done so in his 
late issue of circulars and advertising cards. In the absence of any- 
thing in the inscription he places on his bags, distinctly denoting 
that he is the producer and seller of the peas in which he deals, called 
"Landreths' Extra Early Peas," he evidently leads or may lead pur- 
chasers to believé that in, purchasing his peas they are purchasing the 
peas grown and sold by the complainants. This appears from affi- 
davits presented on this motion. Such abandonmént -of their label 
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or inscription by ihe complainants as deprires ihem of the rîgbt to 
be protected in the use of the same, is, I think, not shown. 

The case seems to be a clear one for a preliminary injunotion to 
the extent indicated, and upon the exécution by the complainants of 
a bond in the usual form, in the sum of $2,000, with surety to be ap- 
proved by the clerk, an injunction, pendente lite, will issue, restrain- 
ing the défendant from placing on the bags used by him in putting 
his peas on the market, a label or inscription resembling in design, 
form, and arrangement, or collocation of identical words, the label or 
inscription of the complainants, as does the label now used by the 
défendant* 

The printing of the letter "A" over the word "Landreths',"by the 
défendant, on the bags of peas more recently sent out by him, does 
not, in the form and style in which it is priuted, relieve bis label of 
its tendency to mislead. 



GooDYBAB EuBBEB Co. V. Dat aud auother.* 

{Circuit Court, E. D. Missouri, October 11, 1884.) 

1. Teade-Mabkb— Infringembiit. 

Ko manufacturer wiil be permitted to atamp upon or attach to his goods the 
name of another manufacturer. 
S. Bame— Namk of Patest. 

Semble, thatafler the expiration of a patent no manufacturer of the patented 
article can appropriate the name, or the principal part of the name, of the pat- 
ent as a trade-mark. 

In Equity. 

This is a suit to restrain the défendants from advertisîng or sell- 
ing rubber goods, not manufaotured by the complainant, with the 
name of "The Goodyear Go." in any manuer annexed or attached 
thereto. 

Thoa. T. Qantt and A. <& John F. Lee, for complainant. 

McFarland, Reynolds é Harrison, for défendants. 

Tkeat, J., (orally.) The litigation connected with this Goodyear 
rubber business I am fully conversant with, as the Eeports are full 
of it, and during 20 odd years I hâve had to look into the matter in 
causes pending before me. It seems to the court this is an effort to 
appropriate the name, "Goodyear." The patent bas expired. Now, 
if, after the termination of the patent, a man can adopt the name of 
the patent, and use it as a trade-mark, he is, in violation of the laws 
of the United States, getting an exclusive right which does not belong 
to him. The case before Judge Wallaoe, as I heard it xead, is 

'Reported by Benj. F. Rex, Bsq., of the 8t. Louis bar. 
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Bubstantially between two corporations, in which the Goodyear Bub- 
ber Co. charged tbat the Goodyear Rubber Mannfacturing Co., a de- 
fendant, had used the name "Goodyear Eubber Co.," which it hadno 
right to do. It dropped the word "Manufacturing;" therefore it was 
enjoined by Judge Wallaoe against using the name of that partioular 
corporation. Now, Judge Donahuk bas gone a step further than I 
am willing to go, in saying that any man can appropriais "Good- 
year," the generic term, and thereby practically extend the patent 
ad infinitum by using that name. 

The name of this corporation is "The Goodyear Eubber Co." The 
quality of its goods is offered as superior to any other. Whether su- 
perior or inferior is a matter of no conséquence. No man has a 
right to use the name and palm off bis goods marked in that name. 
Has the défendant done so ? It seems some cases were bought of 
boots and shoes with the mark of "Goodyear" upon them. For the 
purposes of this case I will say that is ail. I will therefore require 
him to keep an account of ail the goods he sells under that name. 
As at présent advised in regard to it, I do not think there is any in- 
fringement of the trade-mark, but it will not hurt him to keep an ac- 
count. If, after a fuU development of the facts, it turns out other- 
wise, he must suffer. 

Mr. Gantt. You refuse the prelimînary injunction ? 

The Court. 1 do; but will cause the défendant to keep an account 
of ail the goods he sells, either in your name or of the "Goodyear Co." 
In determining the question, as at présent advised, I think one man 
has as good a right to use the name of "Goodyear" as another. 

Mr. Gantt. No doubt about the word "Goodyear?" 

The Court. Well, "Goodyear Eubber Co." That is the point. 
Your name is the "Goodyear Eubber Co." It will be ordered that 
the défendant keep an account of ail goods by him sold in the name 
of the Goodyear Eubber Co. or the Goodyear Co. 

Mr. Gantt. I will ask that the account include what he has sold 
or may hereafter sell. 

The Court. I can't order him to keep an account of what bas 
been done. He will bave to account for it if you maintain your bUl. 
But hereafter he will keep an account of ail sales in those names. 
That is ail I can do now. The rest wUl be a matter of damages, if 
you maintain your suit. 
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. C5H0BT V. McGbudeb and another. 

{Circuit Oowt, E. D. Virginia. May 29, 1884.) 
HoMESTBADB — Cahnot be Resbrvbd ouT of Pahtnbrship Pkopektt of Iw- 

801.TBNT PlBM. 

Under the Virginia homestead law, partners in an insolvent flrm cannot re- 
serve to tliemselves horaeatead exemptions out of partnership property, a» tueh, 
to the détriment of partnership creditors. 

In Equity. 

G. H. McGruder and H. Condon were partners in the retail shoe 
trade in the city of Eichmond, who, finding themselves insolvent, ex- 
ecuted, on the fourth of January, 1884, an assignment of their stock in 
trade, and ail debts due the firm, to Sol. Cutohins, by deed of rec- 
ord, and charged the fund that should arise from sales with varioas 
préférences, which it is unnecessary to specify. Of the goods as- 
signed a portion listed on Scbedule A had been paid for, and those 
listed on Scbedule B had not been paid for. The two lists, A and 
B, were attached to the trust deed ; but the value of the goods were 
not specified on thèse lists, and they do not show the aggregate value 
of the goods embraced in each list. In the state of Virginia home- 
Btead exemptions cannot be claimed out of property which bas not 
been paid for. The deed, among other things, recites that "whereas, 
the said C, H. McGruder and H. Condon, each being a householder 
and bead of a family, désire to secure each for himself and bis fam- 
ily the benefit of their homestead exemptions out of such of their 
property as bas been paid for by them," etc., they "do hereby déclare 
their intention to claim, and do, each for himself, claim such home- 
stead exemptions, with a description of the property so claimed as 
hereinafter contained;" and "whereas, said McGruder and Condon, 
after securing each to himself the benefit of their homestead exemp- 
tions, as above stated, désire to secure their creditors as fuUy and as far 
as their means will permit them; now, therefore," they go on to assign 
their stock in trade for the purposes which they mention in the deed: 
first, topay the necessary expenses of executing the trust, taxes, etc., 
and next they direct that "out of the proceeds of sale of that portion 
of the property which bas been paid for, or which might in any way 
be lawfuUy set apart and claimed as homestead exemptions, the 
trustée shall set apart four tbousand dollars, (two thousand dollars 
for each partner,) if so much there be, of such proceeds of such prop» 
erty, and pay the same over to each partner when, and not until, ail 
creditors, afterwards mentioned as class first, shall be paid in fuU; 
and shall permit the partners, upon the same footing as other pur- 
chasers, to become purchasers of such part of the property embraced 
in Scbedule A as they may désire, and charge them with the amount 
of such purchases in settlement of their homestead exemptions." 
The deed then proceeds to provide for the payment of creditors by 
classes. 
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Legh R. Page, James Lyons, anà H. M. Smith, for plaintiff. 

Coke dt Pickrell, for défendants. 

Hughes, J. The charge is that the deed ia fraudulent, because it 
reserves on its face $4,000 as a first charge for the beneflt of the 
grantors. While it is settled law that a debtor in failing circum- 
Btances may, by lonafide deed, assign his estate in trust for the ben- 
efit of creditors, preferring one creditor or class of creditors te another, 
yet it is equaily weil-settled law that, in gênerai, an insolvent debtor 
cannot, in an assignaient, make a réservation, at the expense of his 
creditors, of any part of his property for his own benefit. If he does, 
the deed is void for fraud. This deed manifestly contains such a 
réservation, and is as manifestly void, unless there be something in 
the contention of défendants that the réservation is of a homestead 
exemption, and that this is aUowed by law, and therefore does not 
invalidate the deed. The proposition would be sound if the grantors 
in the deed were not partners of a firm, if ail the property conveyed 
in the deed were not social assets, and if the réservation made in the 
deed was not expressly and entirely made out of the social property. 
Thèse being ail undisputed facts, the question of the validity of the 
deed résolves itself into this : Whether or not the partners in an in- 
solvent firm, doing business and having social efifects in Virginia, 
can, under the laws of Virginia, reserve' homestead exemptions to 
themselves out of partnership property, as partnership property, to 
the détriment of creditors. The gênerai question bas been discussed 
at bar whether or not partners may bave homestead exemptions ont 
of social effects. But I do not oomprehend how the question can 
arise at ail as a gênerai proposition. The homestead exemption is a 
création of statute law. It had no existence at oommon law or in the 
gênerai law of any of the states. It is a création of statute law, and 
there are probably as many laws granting homestead exemptions as 
there are states in the union, each being more or less peculiar in its ea- 
sential features, in the amount and character of the homestead granted, 
in the manner of securing and holding it, and in other respects. 
Therefore, in adjudicating rights of homestead exemption, we cannot 
safely look beyond the statu tes of "the particular state in which the par- 
ticular exemption under considération is claimed, or safely rely upon 
the décisions of the courts of other states in their construction of other 
homestead laws. I do not think we bave in the case at bar much to 
do with the décisions of the courts of other states on the question 
whether a partner in an insolvent firm may take to himself a home- 
stead exemption out of his firm's property. The current of author- 
ity in the courts of other states, and in the courts of the United 
States, is strongly against such a right. But, I repeat, we bave lit- 
tle to do with those précédents. We bave to do with the homestead 
law of Virginia, and with that alone ; and I shall confine my view to 
that law exclusively. 

The question for us is whether or not the law of Virginia gives a 
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partner a homestead exemption out of tîae partnership property ol au 
insolvent firm. Let me premise that there was no séparation of the 
property of the firm of McGruder & Condon for the purpose of the 
homestead exemptions before thejr deed was executed. The two men 
did not each sélect from the property enumerated in Schedule A +he 
articles which he intend ed to appropriate as his exemption, and, oy 
séparation, make it his separate property before setting it apart. 
They did nothing to put an end to its character as firm property. It 
was out of firm property, as such, that they reserved their exemp- 
tions. Nay, it was out of the proceeds of the sale of firm property, 
when it should be sold as such, that they made the réservation. There 
was no séparation. The exemption was provided for out of the sales 
of the property as firm property so described. The property remains 
to this day in the custody of the trustée as firm property. It is as 
firm property that the goods bave corne into the custody of the court. 
It is as firm property that we are now dealing with it. There has 
been no séparation. This much premised, let us look into the law of 
Virginia relating to homesteads. The state constitution (section 1, 
art. 11) gives the homestead exemption to the householder or head of 
family "out oîhis real or personal property, or either, including money 
and debts due him." The statute law of the state (Code, c. 183, § 1) 
repeats the language of the constitution, and gives the exemption to 
the householder, etc., out of "his real or personal property, or either, 
including money and debts due him." The statute contains sundry 
other provisions in regard to real estate which do not apply to the 
présent suit. Af ter thèse it goes on to provide for cases in which ex- 
emptions of real estate hâve not been claimed, in whole or in part, 
and provides, in section 11, that in such cases the householder, etc., 
may sélect, sel apart, and hold, exempt from levy, etc., so much of 
his personal property, including money, etc., as will not exceed in 
value $2,000, and requires that "he shall, in writing, designate the 
personal property so selected by him, and each article thereof, afBx- 
ing thereto his cash valuation of each article, and shall return such 
writing to the clerk of the county court wherein he résides, to be re- 
corded," etc. And section 16 of the same chapter provides that every 
householder, etc., who shall hâve failed to sélect and set apart a home- 
stead and Personal property as aforesaid, and who desires to avail 
himself of the benefit of the exemptions provided for in this act, etc., 
must file an inventory, under oath, in the court where the judgment, 
etc., is obtained, of the whole of the real and personal property owned 
by him, etc. And section 17 provides that upon such inventory, etc., 
being completed, the said householder, etc., may sélect from such in- 
ventory an amount of such property (that is to say, property owned 
by him) not exceeding the value of $2,000, etc. 

I cite thèse provisions for the purpose of showing that the home- 
stead law of Virginia gives to the individual householder or head of 
family an exemption out of his own individual property, and out of 
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that alone, and that it takes much pains to require that he shall sep- 
arate it from his gênerai estate. There is no provision of that law 
which can be construed on the most libéral principles of construction 
to give to the individual head of family an exemption out of property 
owiied by others than himself. He dérives this exemption exclusively 
from express statute. If a partner claims the exemption, he must 
show an express statutory grant of the right to reserve it out of part- 
nership eiïects. The homestead law of Virginia will be searched in 
vain for such a grant; and that law not granting it, either in terms 
or by implication, the partner cannot reserve it. In this deed the 
partners make this réservation, and make it in such a way that the 
reserved property can corne to them no otherwise than out of part- 
nership property. Neither one of the partners can say that this was 
"his property." Their réservation, therefore, of $4,000 for their in- 
dividual benefit was illégal, was a fraud in law, and their deed was 
therefore null and void. 
Decree accordingly. 



MiTOHELii Teansp. Co. V. Pattbbson and others. 
(Oireuit Court, W. D. Tennessee. January 17, 18S4.) 

1. Marine Insdrance — Gbnerai, Averaob — Séparation of CARao. 

Where the captain of a aunken steam-boat reshipped a part of his cargo on 
anotber vessel, conaigned to agents of hia own, with inatruati'ins not to deliver 
to the original consignées except upon their giving a gênerai average bond, 
and, having returnod to the port of shipment for that purpose, did not notjfy 
the consignors, held, that tliis was évidence of his intention not to separate 
that portion of the cargo from the burden of the gênerai average, and tUat it 
was liable to contribution, notwithstanding the sunken vessel, when raised, re- 
. turned to the nearest port of safety for repairs, and did not agaia take on board 
that part of lier cargo, and did not complète the voyage. 

2. Same SanjECT — Expbnsbs. 

The gênerai average should include ail the expenses from the diaaster, not 
excluding those incurred l'or the resliipment of auother part of the cargo from 
the port of safety flrst reached. 

This was a case in equity by wbich the ownera of the steam-boat 
Eobert Mitohell sought to recover from sundry défendants their shares 
of a general-average expense made in endeavoring to raise the said 
steamer and the cargo on board. The following are the facts of the 
case: 

The steamer Eobert Mitchell, while on a trip from Cairo to New 
Orléans, struck some hidden obstruction in the Mississippi river at a 
point near Fox island, and sank. This island is about 60 miles be- 
low Memphis, Tennessee. The boat and cargo were in imminent péril 
of total loss. She had on board an assorted cargo of grain, flour, 
meal, hay, horses, oil, and about 750 baies of cotton. The latter was 
v.22F,no.l — 4 
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upon the guards and in the engine-room of the boat. There beîng, at 
the place of disaster, no adéquate means of removing or protecting 
the cargo, or of obtaining any assistance by telegraph or letter, the 
captain left the Mitchell in charge of the mate, with instructions to 
keep the cotton and other cargo from floating off, and to save and 
proteot it so far as coùld be done, went to Memphis, and ordered the 
wrecking boat, then lying below St. Louis, to go at once to the Mitch- 
ell, He also found the steam-boat Choteau at the landing, loading 
for New Orléans, and engaged her at an agreed freight or salvage to 
stop on her down trip at the place of diaaster, and assist in taking 
oËf the cotton and other freight stowed upon the deck, as well for the 
purpose of lightening the Mitchell and preparing to raise her and the 
remaining cargo on board, as for sending the cargo so removed for- 
ward to its destination or to a place of better security. The captain 
of the Mitchell accompanied the Choteau to the place of the accident, 
but upon arrivai found the condition of things to bave become more 
serious; and the Choteau refused to receive and transport the cotton 
except at an advanced freight or salvage. An agreement as to priée 
was reached, and the master and crew of the Mitchell assisted the 
crew of the Choteau to unload the greater portion of the cotton, with 
other freight which was on the deck and in the engine-room, and 
place it upon the Choteau. 

There was no place at or near this point where the cargo thus re- 
moved to the Choteau could be protected and saved from furtherloss 
so well or cheaply as by sending it on to New Orléans, the port of 
destination. The captain of the Mitchell shipped it ail in bis own 
name to an agent selected by him in New Orléans, with instructions 
to deliver it to the consignées upon their signing an average bond. 
Upon its arrivai in New Orléans the underwriters of the cotton ob- 
tained possession of it upon the payment of the Choteau's freight, with- 
out giving any average bond, they claiming that it was not a case for 
a gênerai average. This cotton and other cargo received by the Cho- 
teau and forwarded to New Orléans did not require for its removal 
and protection the aid of the wrecking boat, but it was protected upon 
the Mitchell by her own officers and crew, who assisted the crew of the 
Choteau in removing it from the Mitchell and placing it upon the 
Choteau. The wrecking boat was in the mean time on its way to the 
Mitchell, but did not arrive there until after the Choteau left with the 
cotton in question. It did, however, arrive at the Mitchell and had 
commenced efforts to raise her and the remaining cargo several days 
before the Choteau arrived at New Orléans. The cotton in question 
was delivered to the agent appointed by the captain of the Mitchell, 
and before the same came to the underwriters of the cotton. 

In the raising of the Mitchell difficulties not anticipated were en- 
countered, and portions of the boat had to be eut away. The value of 
the boat and remaining cargo raised was but aboufc one-third the value 
of the boat and cargo, including the cotton in question. The freight- 
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money of the cotton to New Orléans apon the Choteau was included 
in the average expansé, but very much the largest part of the expense 
was that of the wrecking beat, and the efforts to raise the Mitchell 
and the cargo lef t upon her af ter the cotton had been plaoed upon the 
Choteau. 

It is usual in such cases to employ a wrecking-boat, and the deck 
cargo is generally removed for the purpose of lightening the sunken 
vessel and of thereby aiding to raise it, and the cargo remaining upon 
it before the wrecking boat can effectually proeeed with its work, 
though in this case the wrecking boat did not actually aid in removing 
this deck cotton. The efforts to relieve the Mitchell and her cargo, 
however, were continuons from the time of the disaster to the raising 
of the vessel with the cargo on board. Proof was offered to show that 
under the circumstances developed in this case it was the custom on 
the western rivers to embrace ail the expenses claimed in the gênerai 
average statement. 

Under thèse circumstances it was claimed by the underwriters upon 
the cotton that the captain of the Mitchell had separated the cotton 
from the Mitchell and put it in a place of security without any inten- 
tion of again placing it on her or of completing his trip, and that it 
could not, therefore, be required to contribute for any part of the ex- 
penses subsequently incurred in raising the Mitchell and her re- 
maining cargo, as the cargo was not taken or intended to be taken on 
board the Mitchell, and as she did not complète her trip. The case 
of Job V. Langton, 6 El. & Bl. 790, and other English and American 
cases were relied upon to sustain that position. 

On the other hand, it was contended that the shipment of the cot- 
ton by the captain of the Mitchell in his name to an agent appointed 
by him, with instructions not to deliver it without an average bond, 
showed that he did not intend to separate it from the gênerai expense ; 
that the owners of the cotton and their underwriters were interested 
in the saving of the Mitchell and her remaining cargo, in order that 
the cotton might be under the protection of the gênerai average until 
its arrivai and safe delivery in New Orléans to the consignées ; and 
that, being so interested in saving ail that could be saved as a con- 
tributing interest, the case was, under the American law, one of gên- 
erai average, and that ail the property in péril at the time of the dis- 
aster, and when the efforts to protect and save it were commenced, 
must be taken into the average as a contributory interest. 

Lincoln <è Stevens and H. G. Warinner, for complainant. 

Clapp é Beard, for défendants. 

Before Baxter and Hammond, JJ. 

By THE Court, (orally.) The captain of the Mitchell did not, evi- 
dently, intend to separate the cotton of the défendants from the rest 
of the cargo, nor to deliver it to them at their own risk after the dis- 
aster, Not only did he ship it to his own account, and direct that it 
should not be delivered to the original consignées without an average 
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bond, but, on his coming to Memphis, he did not notify the oon- 
signors, nor rely on them to save their shipments. The case is one for 
gênerai average; and tbe fact that the Mitohell did not complète her 
trip, but returned, when raised, to the nearest port of safety for re- 
pairs, should not defeat the contribution under the facts of this case. 
The custom to include certain expenses in the gênerai average is, 
perhaps, not admissible as évidence; but in this case there was, in 
effect, one continuous effort to save the sunken vessel and her cargo, 
and the average should include ail the expenses from the sinking of 
the vessel, not excluding those incurred for a reshipment of a part of 
the damaged cargo from Memphis to New Orléans on the Cherokee. 
Decree accordingly. 



LiNDLEY V. HUNT.' 

(Oireuit Court, E. D. Missouri. November 1, 1884) 

Sales— Implibd Wabrantt. 

In sales of personal property, in the absence of express ■vrarranty, where the 
buyer has an opportuuity to inapect the commodity, and the seller is guilty of 
no fraud, and is uot the maauJiacturer of thu article he sella, the maxim of 
caveat emptor applies. 

At Law. 

McKeighan é Jones, for plaintiff. 

Blodgett & Dickson, for défendant. 

Treat, J. Suit on a promissory note. The défense is a failure of 
considération pro tanto. That défense arises in this way : The note 
was given for the purchase of a second-hand locomotive, and it is con- 
tended there was a warranty of said locomotive, or a représentation 
as to its efficiency, on which the défendant relied. It so happened 
that after the locomotive was delivered and intermediate repairs, that 
said locomotive did not, without further repairs at the cost of défend- 
ant, operate successfully. The railroad retained said locomotive. The 
défendant in this case is the joint maker of the note, and as such 
liable therefor, unless the défense interposed is established. 

The évidence discloses that a full test was made by the railroad and 
défendant with respect to said locomotive, and that the same was 
purchased on the judgment of the défendant with respect thereto, and 
not upon any représentations made by the plaintiff; also that there 
was no warranty. Hence the défense fails. Judgment for the plain- 
tiff for $5,512.50. 

See Reynold v. Palmer, 21 Ped. Rep. 433, and note, 439. — [Ed. 

I Reported by BâoJ. F. Rex, Esq., of the St. Louis bar. 
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BoTCB and another v. Jjank of (Jommeboe.- 

[Circait Court, É. D. Missouri. November 1, 1884.) 

CONSIGÎJOE AND CONSIGNEE— PlBDGB 

Where a consigner draws a sight draft upon his consignée before the latter 
bas sold the goods coiisigned, a pledge by the consignée of the consigument, to 
secure a loan with which to meet the draft is valid. 

At Law. 

Wm, S, Bodley and J. R. McMahan, for plaintiffs. 

Phillips é Stewart, for défendant. 

Treat, J. This is a suit as for conversion by défendant of plain- 
tiffs' property. The facts are, substanlially, that there had been busi- 
ness relations between James Boyce, one of the plaintiffs, and Catch- 
ings & Co. Thereafter the firm of James Boyce & Co. was estab- 
lished. In the course of their dealings shipments were made by the 
copartnership (plaintiffs) to said Catchings & Co., and sight drafts 
drawn upon them. Catchings & Co., not having in their hands funds 
belonging to the plaintiffs to meet said drafts, arranged with the de- 
fendant to secure funds sufïïcient therefor, pledging as collatéral con- 
signed goods in their hands. 

The controlling question isas to said pledge, collatéral to the obli- 
gations on which the défendant advanced the amount of the drafts. 
The doctrine that a factor cannot pledge for his private debts goods 
consigned to him, is well established. But when, in the course of 
dealings between consigner and consignée, drafts are drawn, as in 
this case, at sight, no funds being in the hands of the consignée to 
meet the same, and he causes, in the ordinary course of commer- 
cial business, said drafts to be protected by pledge of the consigned 
goods, is such pledge invalid ? Ordinarily, the bank discounting is 
not supposed to know the state of accounts between drawer and 
drawee, therefore may require coUaterals. If those coUaterals con- 
aist of property directly involved in one accounting between consignor 
and consignée, the discounting bank ought not to be beld by the final 
détermination of the accounts ; yet, if it knew that there were ample 
funds in the hands of the consignée and drawee to meet the sight 
drafts, it may be that said bank would not be entitled to receive and 
hold the coUaterals as against the consignor. 

But the évidence discloses an entirely différent condition of accounts 
between consignor and consignée, and the bank itself knew nothing 
thereof . The case, simply stated, is this : The plaintiffs drew sight 
drafts against their consignée, the consigned property not having 
been sold in the intermediate time. To protect said drafts the con- 
signées negotiated therefor with the défendant bank. That was a 
valid pledge. The tendei by plaintiffs to the bank of costs and 

1 Reported by Benj. F. lies, Bsq., of tbe St. Louis bar. 
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charges, wîtb the demand for the collaterals, was not sufficient, for 
the collatéral was held lawfuUy for the amount of advances made to 
the plaintiffs. The refusai to surrender the goods shipped, without 
a tender for the full amount taxed, was rightful. Hence there was 
no conversion entitling the plaintiff to recover. 
Judgment, therefore, is for the défendant. 



C. N. Nelson Lumbee Co. v. Town ci" Lobaihb. 

[Cireuit Court, W.B. Wùoonsin. 1884.) 

1. Taxatiow— Interstate Commbecb — Loas ik Transit. 

Loga eut on lands owned by a Minnesota corporation in Wisoonsin and hauled 
dowu to a river, and piled on tlie ice to await the opeaing of the river, to be 
floatcd down into Minnesota, to be there manufacturcd into lumber, oannot 
be considered as in transit from one state to anolher in a commercial sensé, 
and may be assessed and taxed in Wisoonsin. 

2. Bamb— Constitutionalitt of Wisoonsin Statuts of 1882. 

Sections 1 and 2 of the Wisconsin statute of 1882, regulatin^ the assessment 
and taxation of logs belonging to non-residents, is not unconstitutional as vio- 
lating the principle of uniformity in providing for an assessment in April, 
whiie logs belonging to résidents are assessed in May, nor us unjustly discrimi- 
nating against non-residents. 
8. Samb — Double Taxation. 

The fact that lands on which logs are grown are assessed for taxation in May, 
and the logs eut therefrom are assessed for taxation in the foliowing April, 
does not render the tax on the logs a second tax. 
4. Samts — Taxation in Anothee Statk — Rbmovai. of Pkopbhtt. 

Where a tax is lawf ally Icvied on property in one state, the constitutionality 
of such tax is not aflCecteà by the fact tbat such property is again subjected to 
taxation in another state to which the owaer has removed. 

At Law. 

J. N. é I, W. Castle, Fayette Marsh, and Clapp é McCartney, for 
plaintifif. 

George D. McDill, for défendant, with J. N. Searles, of counsel. 

Bonn, J. This is a gênerai demurrer to the first and third counts 
of the plaintiS's complaint, in an action at law to recover back taxes 
paid to the treasurer of the défendant town. The facts in the case 
are briefly thèse: The plaintiff is a corporation created under the 
laws of Minnesota, and doing business at Stillwater, in that state. It 
is, and for many years has been, the owner of large tracts of pine- 
timbered lands in northern Wisconsin, and is engaged in the lumber- 
ing business, which consists in cutting pine logs from the timber of 
said lands during the winter seaspn in each year, and hauling the 
same upon sleds to the différent streams tributary to the Saint Croix 
river, in Wisconsin, and placingthem upon the banks of said streams 
and upon the ice thereof, between the banks, and there awaiting high 
water in the spring to /transport them down said streams into the 
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Saint Croix river, and thence through the Saint Croix lake to the city 
of Stillwater, where they eut them into lumber, and market the lum- 
ber in Minnesota and other states west of the Saint Croix and Mis- 
sissippi rivers. This business, as appears from the complaint, ia 
carried oh upon a large scale ; the logs so put in by the plaintiff in one 
winter, that of 1881-82, amounting to 10,000,000 feet. It appears 
clearly from the complaint that the logs taxed by défendant town 
during each winter were eut in the town of Loraine, in Polk county, 
and were put upon the ice of the Clam river, between the banks in 
said town, for the purpose and with the intention of running them 
down said stream into the Saint Croix river, and thence to Stillwater, 
as Boon as the ice and snow should thaw out in the spring, and there 
should be a sufficient rise of water in said Clam river to float them. 

In the springs of 1882 and 1883, on or about April Ist, while the 
plaintiff's logs were so lying piled upon the ice of said stream in said 
town, the assessor of said town put them in bis list and eutered them 
for valuation and assessment for the gênerai state, county, and town 
taxes for those years, and afterwards, the said tax being duly ex- 
tended against said logs and default of payment made, a warrant 
was issued and the plaintiff's personal-.property seized for their non- 
payment, whereupon the plaintiflf made protest, and, to save its prop- 
erty, paid said taxes, amounting in ail to the sum of $1,587.65, 
which this suit is brought to reoover back, on the ground that the logs 
were not legally and properly taxable in Wisconsin. 

The first and, in my judgment, the graver contention on the part 
of the plaintiff is that at the time of their assessment the logs were 
in commercial transit from one state to another, and were therefore 
exempt upon conceded principles of law, and also that they had so 
become the subject of commerce as to render taxation by the state 
authorities an unwarrantable interférence, in violation of the provia- ' 
ion of the United States constitution which gives to congress the 
power to regulate commerce between the several states. This is cer- 
tainly a very important question, and I bave endeavored to give to it 
the considération which it deserves, and in doing so hâve examined 
ail the authorities I bave been able to find on this subject. If the 
logs were in commercial transit, or their taxation was an interférence 
with congressional authority, they were not taxable. The plaintiff 
contends that they became and were in transit from the time they 
were loaded upon sleds in the woods and started on their destination 
towards the river, to be rolled down the banks thereof upon the ice. 
But I am unable to concur in this view, and am of opinion that the 
logs were in no actual or légal sensé in transitu while awaiting ship- 
ment down the river, nor had they become the subject of commerce 
80 as to make the usual and ordinary taxation by the state authori- 
ties an interférence with the proper régulation of commerce by con- 
gress. 

It was a part of the business of the plaintiff to grow the timber 
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npon its lands from wbich the logs were made. They were earrying 
on an extensive business in Wisoonsin, which required the employ- 
ment of many hands and teams, and the earrying on of large opéra- 
tions during five or six montha of each year. Thèse logs were grown 
in the township and taxing district where they were eut and piled 
up at the time the tax was extended against them. They had never 
been sold, but at the time of the assessment still belonged to the 
same corporation which owned the land and timber from which they 
were eut. Though put upon *the ice of the river with the intention 
of fioating them down at some future indefinite time, they were still 
there, and in the same town and county where they grew and were 
eut, and how long they would remain there, or when they would or 
could be started on their further destination out of the state, was 
whoUy uncertain. The plaintiff might change its intentions in re- 
gard to shipping them. Unless it did so they would doubtless be put 
in motion whenever the floods came, whether the following spring or 
summer or fall; or, if the water should not be sufiBcient to float them 
out during that season, then the next following or some subséquent 
season, according to the usual course of such business. As generally 
happens, some would be floated out the first season, and some would 
remain over and go out during subséquent seasons. I cannot thiuk 
that the act of hauling the logs and piiing them upon the ice or upon 
the banks of the stream, within the town and taxing district where 
they grew and were eut, with the intention of fioating them out of 
the state whenever high water should come, for the purpose of man- 
ufacture, constitutes putting them in transitu. And I think the 
power which congress bas under the constitution to regulate com- 
merce, was never intended to interfère in any degree or manner with 
the power of the local authorities to tax personal property in the dis- 
trict where the owner résides, or where the property bas a légal situs. 
It is not denied by plaintiff's counsel that the property had a légal 
situs in the town of Loraine from the time the logs were eut to the 
time they were hauled to the river; but it is claimed they lost their 
situs and were in transit from the time they were started on sleds, or 
other means of conveyance, to the stream where they were banked. 
I think the légal situs continued during the time they remained so 
banked upon the river. If so, the tax was a proper one upon the 
property itself where situated, and was not a tax upon commerce or 
upon the transportation of property, and had no relation to the mat- 
ter of regulating commerce between the states, which belongs to con- 
gress. Suppose the plaintiff, instoad of using thèse lands to grow pine 
timber, had used them for a farm, upon which they grew large quan- 
tities of stock for market, and in the winter should drive droves of 
cattle from the farm to this same Clam river, and there feed and keep 
them until high water in spring or summer, when they could ship 
them down the river out of the state to market. They still belong to 
the original owners, bave never become the subject of commerce by 
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beÎQg sold or bartered; bai while being so held, and before shipment, 

the time for the annual levj of taxes oomes around, and the assessor 
oî the town extends the tax against them. 

The case, in my judgment, would be very like the one at bar. 
But I cannot think the cattle would hâve lost their légal sitm in the 
town where they were raised and kept, or that they would be in transit 
from this state to another, in any sensé that would forbid their 
being taxed. The mère intention in such a case, where there has 
been no sale or transfer of shipping ont of the state at some indefi- 
nite time, depending upon some circumstance so uncertain as the 
weather and the floods, would not amount to putting the property in 
actual or légal transit so as to bring them within the principle recog- 
nized in the adjudged cases. See State v. Carrigan, 39 N. J. Law, 35 ; 
Blount V. Monroe, 60 Ga. 61; People y. Niles, 35 Cal. 282; Carrier 
V. Gordon, 21 Ohio St. 605; State v. Engle, 34 N. J. Law, 435; 
Ogilvie v. Crawford Co. 7 Fed. Eep. 745; Passenger Cases, 7 How. 
416; State Freight Tax Case, 15 Wall. 232; State Tax on Railway 
Gross Receipts, Id. 284; Conley v. Chedic, 7 Nev. 336; Hurley v. 
Texas, 20 Wis. 665; Erie Ry. v. State, 31 N. J. Law, 531; Brown 
y. Maryland, 12 Wheat. 442; CrandaU v. Nevada, 6 Wall. 35; Almy 
V. State, 24 How. 169. 

2. The next contention of the plaintiff îs that the statute of Wis- 
consin under which the tax was levied is unconstitutional, because it 
violâtes the principle of uniformity which the constitution of the state 
provides for; and also that it violâtes the fourteenth amendment 
to the constitution of the United States, because it discriminâtes un- 
justly against non-residents. The gênerai provision of the Revised 
Statutes of the state in regard to the time of assessing property is 
that Personal property shall be assessed as of the first day of May in 
each year, and real estate during the months of May and June. Sec- 
tion 1040 provides that "ail personal property shall be assessed in 
the assessment district where the owner résides, except as herein- 
after provided. If such owners be non-residents of the state, but hâve 
an agent residing in tliis state in charge of such property, then the 
same shall be assessed in the district where such agent résides; other- 
wise, in the district where the same is located, except as hereinafter 
provided. Merchants' goods, wares, commodities kept for sale, tools 
and machinery, manufacturers' stock, farm implements, cord-wood, 
live-stock, and farm products, excepting grain in warehouse, shall be 
assessed in the district where located. Saw-logs and timber which 
are to be sawed and manufactured in any mill within this state, which 
is owned or leased by the owner of such logs and timber, shall be as- 
sessed as manufacturers' stock, in the district where such mill may 
be located. Saw-logs, timber, railroad ties, lumber, and other arti- 
cles not being manufacturers' stock, shall be assessed where the 
owner or his agent, in the case aforesaid, résides." This has been, 
Bubstantially, the law of the state for many years. 
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In March, 1882, the législature passèd the foUowing aet, which is: 
the one under which, ii is alleged, this asseasmeut was made, and 
whioh is claimed to be unconstitutional : 

"Section 1. AU saw-logs, timber, railroad ties, or telegraph pôles eut in 
this staté, owned by any person or corporation not residing in this state and 
having no agent in this state, shall be assessed in the assessment district 
where the same shall be bankod or piled for shipment either by water or rail- 
road. 

"Sec. 2. It shall be the duty pf the assesaor of the assessment district in 
which saw-logs, timber, railroad ties, or telegraph pôles, owned by non-resi- 
dents as aforesaid, may be located, to ascertain, at any time during the month 
of April in each year, the amount of such property in his assessment district, 
by actual view, as far as practicable, to flx the value of said property and as- 
sess the same to the said owners as other personal property is valued and as- 
sessed." 

It is claimed (1) that this law violâtes the principle of uniformity 
in providing for an assessment of the logs of a non-resident at a dif- 
férent time than that provided in the case of résidents; (2) that for 
the same reason it discriminâtes unjustly against the non-resident. 
But I am of opinion tkat the case does not corne within either of thèse 
principles. The constitution provides that the rule of taxation shall 
be uniforml This would be the law if there were no constitutional 
provisions on the subject. It is of the very nature of a tax that it 
should be assessed according to some uniform rule, otherwise it would 
be confiscation and not taxation. But this does not mean that the 
time and method of assessment shall be identical, but only that after 
the législature has declared what classes of property shall be subject 
to taxation, the tax itself shall be levied upon such property, or the 
owners thereof, according to a uniform rate of valuation. It is not 
claimed that this has not been done in the présent case. Indeed, so 
far from setting up one standard of valuation for one class of persons, 
and another for another class possessing the same kind of property, 
the purpose of the law would seem to be to bring about that substan- 
tial equality in taxation which the common law as well as the con- 
stitution requires. The législature was aware that the logs of non- 
residents as well as résident owners were liable to be floated out of 
the state in the month of April, or, if not run out of the state, might 
become mixed with the logs of other persons in the différent streams 
in such a manner as to render it quite impracticable to take any sep- 
arate account of them in the month of May, when the logs of rési- 
dent owners are assessed. Very often they would be beyond the 
jurisdiction of the taxing oËScer of the town, (as the plaintiff allèges 
they were in this case,) and as the owner could not be reached and 
had no local agent in the state, escape taxation entirely. The law, 
by providing that the situation, amount, and value of the logs be 
taken in April at the place where piled or banked, seeks to put non- 
resident and résident owners upon the same footing. But it is claimed 
that the law which waits until May before it takes account of the res- 
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ident owner's logs, gives him an opportunity to take his logs ont of 
the state before the tax is levied, and so sufîers him to escape taxa- 
tion, while the non-resident owner is taxed before he oan get his 
away. But this argument proceeds upon a misapprehension of the 
statute, which makes ample provision for taxing the logs of the rési- 
dent owner, wherever they may be, or, if sold, then the proceeds. 
Exoept in the case when logs are situated at some mill for manufact- 
ure within the state, they are assessed to the résident owner, as other 
Personal property, at the place of his résidence. And he may be put 
under oath, if neoessary, and required to testify as to his property, 
■whether owned hère or elsewhere. This could not be done with non- 
residents. And hence the justice and propriety of assessing the logs 
in April, before they are mixed in the streams with other logs or car- 
ried beyond the jurisdiction of the town. In this way a diversity in 
the matter of time and method brings about oquality in the taxation, 
which is the very essence of the constitutional provision. 

There is one other objection which, perhaps, should be noticed, 
which is that as the law provides for the taxation of the plaintilï's 
lands in May or June of each year, the laying a tax upon the logs in 
the foUowing April is a second tax upon the same property within 
the same year or tax period. This objection is specious, and has no 
solid foundation. The statute provides for the assessment of Per- 
sonal property as of the first day of May in each year, exoept as to 
saw-logs, telegraph pôles, and railroad ties belonging to non-resi- 
dents, without any agent in the state, which may be assessed in April. 
Keal property is assessed any time between the first day of May and 
the time of the sitting of the board of review, which meets on the last 
Monday in June ; so that one time is fixed for the assessment of Per- 
sonal property. and another for that of real ostate. But when either 
is once assessed it is exempt for the usual taxing period of one year. 
The circumstanee that personal property is manufactured from what 
was once part of the realty, and so rendered liable to assessment 
twice -within 12 months, results in no inequality, injustice, or double 
assessment, and without it, it is évident that large quantities of this 
class of property, mined or manufactured from real estate, would es- 
cape taxation altogether. The land is assessed, generally speaking, 
in the month of June. In the winter succeeding, the timber is eut off 
and made into logs, lumber, or shingles, and in that form is assessed 
in April or May of the next year. The value of thèse articles con- 
sists, partly, in the stumpage, but in still greater part, perhaps, in 
the labor bestowed upon it. In the June following, when the land is 
again assessed, no account can be taken of the timber that has been 
eut during the year by way of valuing it as a part of the land. So 
that for the two years the owner is assessed upon his real estate and 
Personal property for their correct value; and this would be so for 
any number of years together. And precisely the same principle 
applies to résident as to non-resident owners. 
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There is certainly no injustice in the principle of taxing saw-logs 
belonging to non-residents, provided there is no unjust discrimina- 
tion made between them and résident owners, They hâve the same 
privilège as résidents, of which they avail thetoselves largely, of buy- 
ing and holding pine lands in the state. During several months of 
the year they carry on large opérations in logging and lumbering. 
While 80 engaged they are entitled to the same measure of protection 
in their person, property, and business as résidents. They hâve ail 
the benefits of a uniform, just, and stable government. In considér- 
ation for the security to person and property wluich the law thus 
yields them, they are required to pay taxes upon their property in 
the same manner as résidents of this state. It is true, as a gênerai 
rule, that personal property is supposed to follow the person of the 
owner, and be properly taxable where he résides. But many of the 
States hâve adopted the principle of assessing cumbrous articles like 
saw-logs and manufacturers' stock at the place where kept, and where 
it bas a légal situs, It is évident that thèse two rules for taxation 
may sometimes, in case of non-residents, resuit in taxation of the 
same property in two states in the same year; and in this case it is 
allégea as a reason for recovering back the tax paid, that the plain- 
tiff was liable to asseasment upon thèse logs, and was so assessed in 
Minnesota. But it is évident that the validity of the law in this 
state can in no way dépend upon what the law and practice of taxa- 
tion may be in another state. The logs being grown and having an 
actual situs in this state, and being subject to the jurisdiction of the 
taxing ofûcers when the tax was levied, auch jurisdiction cannot be 
divested by any subséquent event brought about by the act of the 
party himself in taking the logs out of the state subséquent to the 
levy. Either it is lawful to tax the logs in Wisconsin or, it is not. 
If lawful at ail, the mère circumstance that the owner, after the tax 
is levied, voluntarily takes them into another state, where they are 
also taxed, can hâve nothing to do with the question of the constitu- 
tionality of the tax hère. Such considération would be more properly 
addressed to the wisdom and discrétion of the législature of Minne- 
sota. 

Demurrer sustained. 

See Sohulenhm-g-Boeokeler Lumber Co. v. Tovm ofHayward, 20 Fed. Rbp. 
422.— [Ed. 
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Ebstbin and another v. Eothschild and another. 

(Circuit Court, E. D. Miéhigan. 1884.) 

Pkacticb — Attachment— Defective Affidavit— Amekdments — Rev. St. $f 914, 
915,938,939. 

Where a writ of attachment has been issued in a suit instituted in the circuit 
court of the United States on a defective afBdavit, the court may, when right 
and justice require it, allow such affidavit to be amended, aUhoue;h, under tlie 
statutes of the state in which the circuit court is held, the state court would 
hâve no power to ailow suc;h au ainendment. 

At Law. 

Matthews, Justice. On March 11, 1884, tlie plaintiffs, citizens of 
New York, commenced an action in this court against the défendants, 
citizens of Michigan, and caused a writ of attachment to issue, which 
was returned served by the seizure of certain personal property. The 
affidavit on which the writ was issued stated that "the défendants 
meutioned in said writ are indebted to the said plaintiffs in the sum 
of six hundred sixty-seven and 16-100 dollars, as near as may be, over 
and above ail légal set-offs; that deponent's knowledge of such indebt- 
ness is based upon statements and admissions made to déponent by 
one of said défendants." It contains no other statement deseribing the 
origin or nature of the indebtedness, and omits the allégation that it 
was due upon contract, express or implied. The statute of Michigan 
(How. Annot. St. § 7987) provides that, "before any such writ of 
attachment shall be executed, the plaintiff, or some person on his be- 
half, shall make and annex thereto an affidavit stating that the de- 
fendant therein is indebted to the plaintiff, and specifying the amount 
of such indebtedness, as near as may be, over and above ail légal 
set-offs, and that the same is due upon contract, express or implied, 
or upon judgment, and containing a further statement that the dé- 
ponent bnows, or has good reason to believe, either," etc. 

On March 14, 1884, the défendants filed a pétition for the disso- 
lution of the attachment, denying those allégations of the affidavit 
which charged fraud, and which constituted the grounds of the attach- 
ment. Theissue raised in this proeeeding was referred to a commis- 
sioner to take and report the testimony, and afterwards, coming on 
to be heard before the court, the application to dissolve the attach- 
ment on the merits was denied. In the mean time, on March 25, 
1884, the défendants entered their gênerai appearance to the action. 
On April 11, 1884, they moved to quash the writ of attachment on 
the ground of the insufficiency of the affidavit in omitting the alléga- 
tion that the indebtedness aileged was due upon contract, express or 
implied, or upon judgment. This was after the motion to dissolve 
the attachment on the merits had been denied. Thereupon the plain- 
tiffs moved to amend the original affidavit and proceedings, upon af- 
fidavits filed showing that the omission of the allégation that the 
indebtedness was due upon a contract, was ow\ng to the inadvertance 
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of the stenographer employed by plaintiffs' counsel în writing out the 
affidavit from notes taken from dictation, -which omission was not ob- 
served when the affidavit waa sworn to, and that, in point of fact, 
the indebtednesa was due upon contract. The amendaient was al- 
iowed by the court, and an order made granting the plaintiff leave 
to file an amended affidavit, nunc pro tune, as of the date of the issu- 
anoe of the attachment, and the motion of défendants to quash the 
attachment was, at the same time, denied, reserving leave, however, 
to hâve a rehearing of the whole matter. That reargument has now 
been had, upon which the motions to amend and to quash, reapectively, 
hâve been submitted for décision. The motion for leave to amend 
the affidavit is resisted on thèse grounds : (1) That an affidavit con- 
forming to the statute in ail essential particulars is the foundation 
of the jurisdiction of the court to issue the writ, and is therefore in 
its nature not capable of amendment; (2) that by the statutes of 
Michigan, as construed by the suprême court of the state, the affida- 
vit in attachment is not permitted to be amended, and the law of 
Michigan, by act of congress, is made obi igatory upon this court. 

On the other hand, it is not denied that under the laws of Michi- 
gan the affidavit originally made in the présent case is defective ; so 
that, on motion made at the proper time, if not amended by leave of 
court, the writ of attachment would hâve been quashed as errone- 
ously issued; but it is at the same time insisted that this defect does 
not go to the jurisdiction of the court, and, being merely an error in 
procédure, was waived by the appearance of the défendants in the 
motion to dissolve the attachment on the merits; and that, in the 
discrétion of the court, on good cause shown, the affidavit may be 
amended so as to hâve effect as if it had been originally issued in 
that form. It must be conceded that the suprême court of Michigan, 
in numerous décisions, hâve declared that the statutory proceedings 
in attachment are strictijuris; that they are proceedings in rem, and 
that the affidavit is jurisdictional. It follows that, in the local juris- 
diction of that state, an affidavit defective in substance is not the 
subject of amendment, as without a sufficient affidavit thére is no 
jurisdiction in the court, and the writ of attachment is void. In 
Matthews v. Densmore, 43 Mich. 461, S. G. 5 N. W. Eep. 669, it was 
decided by that court that the writ of attachment was void if the 
affidavit was defective, not only under the gênerai law relating to 
attachments when the suit is begun by that writ, but also under 
the amendatory act of 1867, which permits the writ to issue in suits 
previously begun by summons served on the person of the défendant; 
and in an unreportedcase, (Howard v. David D. Pratt, Circuit Judge, 
etc.,) decided at the January term, 1882, it was held that a defective 
affidavit in garnishment could not be amended, even when the 
omitted allégation sought to be supplied was found in the affidavit 
for attachment in the same suit; the court saying: "The gênerai 
statute of amendments does not authorize the filing of a substituted 
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affidavît in gamishment or attachmeût proceedings." This, how- 
ever, was not always the law in Michigan. A statute passed in 1839, 
supplementary to the attaoHment law tben in forcé, provided as fol- 
lows: "But na writ of attachment shall be quashed on aceount of 
any defect in the affidavit on which the same issaed, provided tbat 
the plaintiff, hia agent or attorney, shall, wbenever objection may 
be made, file such affidavit as is required by law." 

When the Eevised Statutes of 1846 were adopted, and which are re- 
adopted in the subséquent compilations and are now in force, this 
provision of the act of 1839, it appears, was dropped, and the gênerai 
provision authorizing amendments was never applied. It necèssarily 
follows, however, that while the act of 1839 was in force it could not 
bave been thought that the affidavit was jurisdictional in the sensé 
now held, that any substantial defect in it made it void, for otherwise 
it would not bave been made capable of amendment. So that the 
effect adjudged to resuit from omitting the act of 1839 from subsé- 
quent révisions of the attachment Jaw seems to bave been a complète 
change in the eharacter of that proceeding under it. It is, then, the 
doctrine enforeed by the courts of Michigan that a writ of attach- 
ment is void unless supported by an affidavit conforming in ail ma- 
terial respects to the strict requirements of the statute, from which 
the conclusion is deduced that the affidavit itself, being the foundation 
of jurisdiction, cannot be the subject of amendment. But this is not 
the doctrine of the courts of the United States in the case of Matthews 
v. Densmore, 109 U. S. 216, S. C. 3 Sup. Ct, Rep. 126. The suprême 
court of the United States reversed the suprême court of Michigan 
on this very point, and held that the jurisdiction of the court over 
the property taken by virtue of the writ of attachment did not at ail 
dépend upon the regularity or suffieiency of the affidavit; ail ques- 
tions of tbat eharacter being questions merely of error in procédure. 
And the principle was then considered to bave been fully established 
in Gooperv. Reynolds, 10 Wall. 308; and that sueh is the gênerai rule, 
embracing the power of amendment, appears also from Tilton v. 
Cofield, 93 U. S. 163. In that case a statute of the territory of Col- 
orado permitted amendments in attachment proceedings as was for- 
merly done in Michigan, In addition, the court said : 

"AllowiDg amendments is incidental to the exercise of ail judicîal power, 
and is indispensable to the ends of justice. CJsually, to permit or refuse rests 
in tlie discrétion of the court, and tiie resuit in either case is not assignable 
for error. * * * Where no local statute or rule of local law is involved, 
the power to amend is the same in attachment suits as in others. Cases of this 
kind, toc numerous to be cited, may be found, in wliich amendments in the 
most important partioulars were permitted to be made." 

But it is argued there is a rule of local law administered by the 
courts of Michigan which, by adoption by the Statutes of the United 
States, becomes also the law of this court. Section 914, Rev. St., is 
as follows : 
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" The practice, pleadings, and forma and modes of proceeding In tMl causes, 
otber than equit^r and admiralty causes in the circuit and district courts, shall 
conform as near as may be to the practice, pleadings, and forms and modes 
of proceeding existing at the time in like causes in the courts of record of the 
state within which such circuit or district courts are held, any rule of court 
to the contrary notwithstanding." 

The purpose of this provision, as was said in Nudd v. Burrows, 91 
U. S. 426, 441, was to bring about uniformity in the law of procédure 
in the fédéral and state courts of the same locality, having référence 
to the Code enactmentB of many of the states ; yet, as was said in In- 
dianapolis é St. L. R. Co. v. Horst, 93 U. S. 291, 300, " the oonformity 
is required to be" as near as may be, " not as near as may be possi- 
ble, or as near as may be praclicable. This indefiniteness may bave 
been suggested by a purpose; it devolved upon the judges to be af- 
fected the duty of construing and deciding, and gave them the power 
to reject, as congress doubtless expected they would do, any subor- 
dinate provisions in such state statutes which, in their judgment, 
would unwisely incumber the administration of the law, or tend to de- 
feat the ends of justice, in their tribunals. While the act of congress 
is to a large estent mandatory, it is also to some extent only directory 
and advisory. " The act of congress, at any rate, does not require 
the adoption, with the local statutes, of the local interprétation which 
may hâve been put upon them, or which may from time to time be 
enforced. It must be held that the body of the local law thus 
adopted in the gênerai must be construed in the courts of the United 
States in the light of their own system of jurisprudence, as deflned by 
their own constitution as tribunals, and of other acts of congress on 
the same subject. It can hardly be supposed that it was the intent 
of this législation to place the courts of the United States in each 
state, in référence to their own practice and procédure, upon the 
footing merely of subordinate state courts, required to look from time 
to time to the suprême court of the state for authoritative rules for 
their guidance in those détails. To do so would be, in many cases, 
to trench in important particulars, not easy to foresee, upon substan- 
tial rights, protected by the peculiar constitution of the fédéral judi- 
ciary, and which might seriously affect, in cases easily supposed, the 
proper corrélation and independence of the two Systems of fédéral 
and state judicial tribunals. This is illtistrated in the very case now 
under considération, and in référence to attachments in gênerai, as 
to which section 915, Eev. St., makes spécial provision. It enacts as 
foUows : 

"In comraon-law causes in the circuit and district courts the plaintiff shall 
be entitled to similar remédies, by attachaient or other process, against the 
property of the défendant, which are now provided by the laws of the state 
in which such court is held for the courts thereof ; and such circuit or district 
courts may from time to time, by gênerai rules, adopt such state laws as may 
be in force in the states where they are held, in relation to attachment and 
other process; provided, that similar preliminary affldavits orproofs, andsim- 
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ilar seeurity, as requîred by such state law, shalî be first farnîshed by the 
party seeking such attachment or other remedy." 

It is to be noted, in respect to this enactment, in the first place, 
that although its terms cover the case oî a foreign attachment, prop- 
erly so called, being proeess in rem against the goods and lands of a 
non-resideut or absconding debtor, yet no such proeess can, in fact, 
issue, unless the défendant can be personally served with summons 
in the district in which the suit is brought; for by section 739, Eev. 
St., no suit can be brought against an inhabitant of the United States 
in any other district than that of which he is an inhabitant or in 
which he is found at the time of serving the writ, except in the case 
of absent défendants, under section 738, when suit is brought to en- 
force a lien upon real or personal property, and the cases specified 
in sections 740, 74-1, and 742, when défendants réside in separate 
districts, though in the same state, or the suit is of a local nature, 
and the subject, or the subject and the défendant, are in différent 
districts contained in the same state. The attachment proceeding, 
therefore, in the courts of the United States bas altogether a différent 
character from that proceeding in rem in common use in the states, 
the object of which is either to enforce the appearanee of the absent 
défendant or to subject his property to the payment of his debts. In 
the fédéral courts there must be jurisdiction over the person of the 
défendant and of a subject-matter, independent of the proceeding in 
attachment, and without which no attachment can be effectuai. Bv- 
erything pertaining to the attachment, therefore, arises and occurs 
in the course and progress of a pending suit, and is mère matter of 
procédure in the exercise of a jurisdiction otherwise acquired. Any 
irregularity, omission, or defect, therefore, in that proceeding is mère 
error, and does not and cannot affect the jurisdiction of the court ; 
for that is acquired over his person by proeess served upon the de- 
fendant, and over his property attached by the actual seizure under 
the writ of attachment. 

In the next place, it is to be observed that the fédéral courts are 
expressly authorized by this section to exercise their discrétion in 
adopting any state législation on the subject passed after the date of 
the Eevised Statutes. It would seem to be a paradox if, neverthe- 
less, they were bound by judicial interprétations, which, perchance, 
it may be the very object of subséquent législation to annul. And, 
finally, it must be observed that the procédure in attachment con- 
templated by section 915, although adopted from the states, beoomes 
by adoption incorporated into the System of pleading and practice 
of the courts of the United States, and must be construed as af- 
fected by other parts of the same System, and subject to any gênerai 
and positive provisions which properly apply to and govern it. 
Among such provisions is that contained in section 948, Eev. St., 
which provides that "any circuit or district court may at any time, 
in its discrétion and upon such terms as it may deem just, allow an 
v.22F,no.l — 5 
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amendment of any process returnable to or before it, v?hen the defeet 
bas not prejudiced, and the amendment will not injure, the party 
against whoni such process issues." That this power of amendment 
would extend to the affidavit, as well as to the writ whioh is based 
on it, we hâve already seen from Tilton v. Cqfield, 93 U. S. 163, and 
no reason can be assigned why it should not apply in cases of at- 
tachment, It is not a suffioient reason that the courts of Miehigan 
do not so apply a similar statutory provision for amendments, be- 
cause the reasons on which thèse courts proeeed do not apply to at- 
tachment suits in the courts of the United States. Those reasons 
are that the act of 1839 vi&s a spécial statute of amendment, cover- 
ing the case, and has been repealed, and that the affidavit in attach- 
ment, in the view of those courts, is a matter of jurisdiction and not 
of procédure. The power to amend conferred by section 948 is un- 
conditional and positive, and cannot be limited by arbitrary qualifi- 
cations. It appiies, beyond doubt, to the distinctive and spécial 
proceedings in attachment authorized in favor of the United States 
against defaulting and delinquent poSt-masters, contraotors, and 
other officers, agents, and employés of the post-offiice, as regulated by 
section 924:, Eev. St. at Large. It would be a curious anomaly if it 
should not be held to apply in other cases of attachment under sec- 
tion 915. There seems to be no suffioient reason for making any 
différence between them. It is not necessary to say that the power 
to permit amendments in such cases is to be exercised aoeording to 
the sound discrétion of the court to whom the application is ad- 
dressed; and it is not open to the observation that it will be author- 
ized in any cases or circumstances except in those where right and 
justice require it. It results from thèse views that the leave hereto- 
fore granted to amend as prayed for is confirmed, and the motion to 
quash the writ of attachment is overruled. 



Wallaoe V. Thames & Mbbset Ins. Co. (Two Cases.) 

CtJîîNINGHAM V. MeCHANIOS' & TbADEKS' InS. Co. 

Wallace V. Bbitish American Assub. Co. 

(Circuit Court, B. D. Miehigan. 1884.1 

Marutb Insttrance— ABAirooNMENT OF Vhssel. 

The right of abandonment does not dépend on the high probahility of a total 
lOiBS either of the property or of the voyage, or both. The insured is to act, 
not upon certainties, but upon probabilities; and if the faots présent a case of 
extrême hazard, and of probable expense exceeding half the value of the ship, 
the insured may abandon, though it should happen that she was afterwarda 
recovered at a less expense. 
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2. Same— Valuation— Loss. 

In ascertaining the value ot the ship, and whether she Is Injured to tlie 
amount of ha)f her value, the true basis of the valuation is the value of the 
ship at the time of the disaster; and if, after the damage is or might be re- 
paired, the ship is not or would not be worth, at the place of the repairs, double 
the oost of the repairs, it is to be treated as a technical total loas. 

3. Bamb— Repaihs— I)bd0ction of One-Thibd New fob Old. 

The ordinary déduction in cases of a partial loss of one>third new for old, 
from the repairs, is inapplicable to the case of a technical total loss by an in- 
jury exceeding one-half the value of the vessel. 

4. Samb— JSxPBNSEs oF Raisino and Towins Yebsbl. 

The expense of raising and towing a sunken and disabled vessel to a port of 
repair, no matter by whom paid, should be considered as part of the loss, and 
it is immaterial that a part of this cost bas been contributed upon an adjustment 
in the nature of gênerai average by the cargo. 

6. SaMB— POLICT CONSTKUED. 

Pûlicy construed, and held that there was nothing in the spécial provisions 
thereof to preclude the insured from recovering for a constructive total loss 
after abandonment, when the amount of the repairs, dedncting one-third new 
for old, added to the expense chargeable to it of raising and taking the vessel 
to the port of repairs, exceeded one-half its agreed value. 

At Law. 

Matthbws, Justice. Thèse are actions upon several policies of ma- 
rine insurance upon the schooner John Wesley, the respective plain- 
tiffs being each the owner of one-fourth interest. The vessel was valned 
in the policies at f 12,500. The amount of insurance is $10,000, each 
policy being for $2,500. The plaintiffs claim to recover for a con- 
structive total loss. The défendants admit only a partial loss, The 
causes hâve been submitted to the court, the intervention of a ]ury 
being waived, upon a written stipulation as to the facts, as f ollows : 

"(1) That while said policy was in full force, and on or about the twenty- 
flfth of September, 1883, said schooner, while on a voyage, as alleged in the 
déclaration, was, by reason of the péril insured against by said policy, stranded 
and wrecked near Wind-mill Point, on the north shore of Lake Érie; that 
she had on board at the time a cargo of about 595 tons of iron ore. (2) That 
by reason of such stranding, and the périls incident thereto, said schooner 
was greatly injured and damaged, and that it was impossible to release her 
from her perilous situation without the assistance of wreckingtugs, divers, 
steam-punips, lighters, etc. (3) That after such loss and stranding the own- 
era of said schooner abandoned her to the underwriters; that notice of such 
abandonment was duly served, and that subsequently the iasurers, by the 
means of steam-tugs, steam-pumps, and the usual wrecking outflt, succeeded 
in releasing the said schooner and cargo, and took them to the port of Buf- 
falo, which was the nearest port at which said schooner could receive the 
necessary repairs; that the expense thereby incurred amounted to the sum of 
$5,367.60; and that the eosts of repairing said schooner will be, according to 
the survey made, the sum of $3,998.70, one-third new for old having been 
deducted. (4) That an ex parue adjustment was made of the expansés of 
raising and wrecking sïud schooner, and taking her to said port of repairs; 
and that according to said adjustment said schooner was liable to pay the sum 
of $3,816.86. (5) That if the cost of rescuing said schooner and taking her 
to said port for repairs without deducting one-third therefrom is to be added 
to the costs of said repairs, then the. plaintifl is entitled to recover as for a 
constructive total loss; otherwise, he is entitled under the policy to recover 
only for a partial loss," 
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The policies are substantially alike. Each of them containB, in 
usual form, the suing and laboring clause, with the provision that 
in ail cases of loss or damage one-third new for old shall be deducted 
from the amount of actual cost of repairs, or estimâtes for same, ex- 
cept on anchors. Tbey also contain the f oUowing : 

"It is agreed that the acts o£ the insured or insurers, or their agents, in 
recovering, saving, and preserving the property insured, in case of disaster, 
shall not be considered a waiver or an acceptance of an abandonment, nor as 
afflrming or denying any liability under this policy; but such acts shall be 
considered as done for the beneflt of ail concerned, and without préjudice to 
the rights of either party. Further, the insured shall not hâve a right to aban- 
don in any case, unless the amount which the insurers would be liable to pay 
under an adjustment as of a partial loss shall exceed half the amount hereby 
insured. Nor shall détention by the season, or by any other cause, be alleged 
or allowed aa a cause of abandonment. * * * And the valuation of said 
vessel expressed in this policy shall be considered the value in adj usting 
total, partial or particular average losses covered by this policy, gênerai and 
in the nature of gênerai average, losses excepted." 

It is claimed on the part of the plaintiffs, respectively, that the loas 
should b3 adjusted as a constractive total loss, eutitling them to 
abandon and to reoover the whole amount insured, as foUows : 
(1) Loss apportioned to the hull under the gên- 
erai average statement, ... $3,316 86 
Less owner's uninsured interest, - . 663 37 



$2,653 49 
(2) Net partial loss on hull, ... $4,998 38 

Less owners' uninsured interest, - - 998 38 



4,000 00 

Total loss, $6,653 49 

— Which is more than one-half of the agreed value of the vessel. 

On the other hand, it is admitted, on the part of the défendants, 
that the insurers are liable for the expenses of raising and taking the 
vessel from the place of the disaster to the port of repairs, so far as 
charged against the vessel in gênerai average, and also for the net cost 
of repairs, deducting one-third new for old; but that the two separate 
charges cannot be added so as to couvert the loss into a constructive 
total loss, or in the alternative, that if the two liabilities are to be 
added, then that one-third must be deducted, undei» the terms of the 
policy, from the cost of raising and taking the vessel to the port of 
repairs, in order that the adjustment may be as of a partial loss, in 
which event the whole amount will be less than one-half the agreed 
value, andtherefore notenough to constitute a constructive total loss. 

The principles of the law of marine Insurance, which would regu- 
late and détermine the rights of the parties upon the facts of this 
case, leaving the spécial provisions of the policies sued on out of con- 
sidération, were authoritatively settled in the courts of the United 
States by the décision of the suprême court in the case of Bradlie v. 
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Maryland Ins. Go. 12 Pet. 378. Upou the subject of the right to 
abandon, it was then said : -, 

"In many cases of stranding, the state of the vesael at the time may be 
such, froni the imminency of the péril, and the apparent estent of the ex- 
penditures required to deliver her from it, as to justify an abandonment, 
although by some fortunate occurrence she may be delivered from her péril 
without an actual expenditure of one-half of lier value after she is in safety. 
Under such circumstances, if, in ail human probability, the expenditures 
which must be incurred to deliver her froin her péril are at the time, so far 
as any reasonable calculations can be made, in the highest decree of proba- 
bility, beyond half value, and if her distress and péril be such as would in- 
duce a considerate owner, uninsured and upon the spot, to withhold any at- 
tempt to get the vessel ofE, because of s\ich apparently great expenditures, 
the abandonment would doubtless be good." 

And the statement of the doctrine by Chancelier Kent, 3 Comm. 
321, was quoted with approval, that "the right of abandonment does 
not dépend upon the certainty, but on tbe high probability, of a total 
loss, either of the property or of the voyage, or both. The insured 
is to act, not upon certainties, but upon probabilities ; and if the 
facts présent a case of extrême hazard, and of probable expense ex- 
ceeding half the value of the ship, the insured may abandon, though 
it should happen that she was afterwards recovered at a less ex- 
pense." "In respect to the mode of ascertaining the value of the 
ship," it was further said by the court in that case, "and, of course, 
whether she is injured to the amount of half her value, it bas, upon 
the fuUest considération, been held by this court {Patapsco Ins. Co. 
V. Southgate, 5 Pet. 604) that the trae basia of the valuation is the 
value of the ship at the time of the disaster; and that if, after the 
damage is or might be repaired, the ship is not or would not be 
worth, at the place of the repairs, double the cost of the repairs, it is 
to be treated as a technical total loss." And also: "It follows from 
this doctrine that the valuation of the vessel in the policy, or the 
value at the home port, or in the gênerai market of other ports, con- 
stitutes no ingrédient in ascertaining whether the injury by the dis- 
aster is more than one-half the value of the vessel or not. For the like 
reason, the ordinary déduction, in cases of a partial loss, of one-third 
new for old from the repairs, is equally inapplicable to cases of a 
technical total loss by an injury exceeding one-half of the value of 
the vessel." And it was held in that case that an amount found due 
to salvors for rescuing the vessel and cargo, and taking them into a 
port of distress and of repairs, and oharged, in an adjustment of gên- 
erai average, upon the vessel as her contributory share, must be 
oounted as an expenditure to be added to the cost of repairs, which, 
if in the aggregate they amounted to more than half the value of the 
vessel, entitled the insured to recover for a constructive total loss. 
That in that case this expense was paid under the name of salvage 
is immaterial. The expense of raising and towing the sunken and 
disabled vessel to a port of rep'airs, no matter by whom paid, would 
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be considered as part of the loss, and it is equally immaterîal that a 
part of this cost bas been constributed upon an adjustment in the nat- 
ure of gênerai average by the cargo. If tbere had been no cargo 
the whole would bave been chargeable upon the veasel as a part of 
the losa covered by the policy. It is diffioalt to see upon what prin- 
ciple it oan be claimed that reducing the amount of the insurer's lia- 
bility, by sharing it with another interest, would change tbe oharacter 
of the claim so as to exonerate the insurer altogether. The point 
bas been expressly ruled in accordance with the décision in Bradlie 
V. Maryland Ins. Co., supra; Sewall v. U. S. Ins. Go. 11 Pick. 90; 
in Ellicott v. Alliance Ins. Co. 14 Gray, 318 ; and, in Bngland, in 
Kemp V. Halliday, 6 Best & S. 723; 2 Pars. Mar. Ins. 133. 

A comparison with this state of the law, of the spécial stipulations 
of the policy, will show clearly the changes in the rights and obliga- 
tions of the parties intended to be introduoed by their contraot. They 
are as foUows : 

First. The right of abandonment is made to dépend upon the re- 
suit, and not upon a caloulation of probabilities. No right to abandon 
is admitted when the loss is not strictly and teohnioally an actual 
total loss, unless, as it tnrns out, the expense of restoratiou exceeds 
one-half the value. 

Second. The cost of repairs is to be adjusted for the purpose of de- 
termining auch excess as if the loss were admitted to be partial; that 
is, by deducting one-third new for old. The language is that "the as- 
sured shall not hâve the right to abandon the vessel in any case un- 
less the amount which the insurers would be liable to pay under an 
adjustment as of a partial loss shall exceed half the amount insured." 
If the loss in the présent case was adjusted on the principle of a par- 
tial loss, there would be a déduction of one-third new for old from 
the cost of repairs, and to that would be added the vessel's propor- 
tion of the expense of raisingand taking her into the port for repairs. 
If the whole amount exceeds half the amount insured, the loss by con- 
struction becomes total ; otherwise, not. It will be observed that no 
déduction is made from the cost of raising and navigating the vessel 
into the port of repairs; for the déduction of one-third new for old in 
its nature is not applicable to anything but actual repairs. 

Third. The amount of the loss as thus calculated must exceed, ac- 
cording to the terms of the policy, one-half the amount insured, which 
is the agreed value of the vessel, the insured being regarded as his 
own insurer for so muoh of her value as is not covered by the poli- 
cies. By the law as it 'stood unaffected by the contraot, the value, 
which measured the losa, was the actual value of the vessel at the 
time and place of the disaster. 

In no other particular than thèse hâve the parties seen fit by their 
spécial contract to alter their rights and obligations as defined by the 
gênerai law of insurance. There is consequently nothing in the spé- 
cial provisions of the policy to preclude the insured from recovering 
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for a constructive total loss, after abandonment, wheu the amount of 
the repairs, deducting one-third new for old, added to the expense 
cbargeable to it of raising and taking the vessel to the port of repairs, 
exceeds one-half its agreed value. This conclusion is not inconsist- 
ent with the décisions in the cases of Greely v, Tremont Ins. Co. 9 
Cash. 416; Orrok v. Insurance Co. 21 Pick. 456; Hallv, Insurance 
Co. Id. 472; Reynolds v. Insurance Co. 22 Pick. 191 ; Paddocky. Com- 
mercial Ins. Co. 104 MasB. 536, and others cited on behalf of the de- 
fendants. The point in those cases applicable to the présent argu- 
ment is that a gênerai average loss cannot be added to the net cost of 
repairs, so that in case the aggregate amounts to more than half the 
value of the vessel, the loss may be converted from a partial loss to 
a constructive total loss ; but in them ail the rule is strictly cOnfined 
to gênerai average, technically deûned, as accruing by a voluntary 
sacrifice made by the master in the management of the vessel in the 
prosecution of her navigation; and in ail, the distinction between such 
losses and those consisting in the expense of raising a sunken vessel 
and taking her to the nearest port for repairs is maintained and af- 
firmed, as established in the cases of Sewall v. U. S. Ins. Co. 11 Pick. 
90, and Ellicott v. Alliance Ins. Co. 14 Gray, 318, which are never 
questioned. 

Neither are the cases last named unopposed by any décision of 
the suprême court of the United States. On the contrary, as has al- 
ready appeared, they are in exact harmony with the priiiciples af- 
firmed and applied in Bradlie v. Maryland Ins. Go. 12 Pet. 378; 
and there is no conflict betweeu that and the case of McAndrews v. 
Thatcher, 3 Wall. 347. In that case the contest was between the 
owners of the ship and of the cargo as to the liability of the latter 
to contribute towards expenses alleged to hâve been incurred after 
the accidentai stranding of the vessel for the joint benefit. The judg- 
ment of the court against the olaim of the plaintifs for the contribu- 
tion was upon the ground that "there was no community of interest 
remaining between the ship and the cargo, when the master, as de- 
clared in the statement 6i the case, abandoned the ship and left her 
in charge of the agent of the underwriter, after the consignées of 
the ship had declined to authorize the master to incur any further 
expense." As elsewhere stated in the opinion in that case, the set- 
tled rule is (page 367) "that when a vessel is accidentally stranded 
in the course of her voyage, and by labor and expense she is set 
afloat, and complètes her voyage with the cargo on board, the ex- 
pense incurred for that object, as it produced benefit to ail, so it shall 
be a charge upon ail, according to the rates [rules ?] apportioning 
gênerai average." And again, (page 371,) it is stated to be a case 
of gênerai average contribution between ship and cargo, "provided 
the ship and cargo were exposed to a common péril, and the whole 
adventure was saved by the master in lus capacity as agent of ail 
the interests, and by one continuons séries of measures." But even 
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as regards sucb expenses, whieh, in case the wliole adventure is saved, 
would be apportioned according to the rules of gênerai average among 
ail the interests benefited, in case of abandonment of the ship, jus- 
tified by the actual resuit, they are thrown upon the underwriter as 
part of the loss, with the right to eompel contribution at his own 
risk. 2 Pars. Mar. Ins. 289. And Mr. Parsons adds, (page 291 :) 

" This rule bas been held applicable, even if it would give to the inaured 
the power of making his loss partial or total at his pleasure. By an Ameri- 
can rule, as we see more f uUy elsewhere, a loss of more than one-half may be 
made a, constructive total loss by abandonment. îsTow, if an insured loses by 
jettison of his goods sixty par cent., and is entitled to reçoive half of this by 
way of contribution in gênerai average, and the circumstances are such that 
he can reoeive this if he will, the rule above mentioned would give him the 
right to choose between recovering his contribution and claiming a partial 
loss of thirty per cent., and transferring this claim to the insurers and aban- 
doning his salvage of forty per cent., demanding of them as for a total loss." 

And he adds, notwithstanding the objection of its apparent ine- 
quality, that the cases cited show that this rule may perhaps be con- 
sidered as now an established part of the law of marine insurance, 
with ail the conséquences that may resuit from it. 

Where, as in the présent case, the expenses of relieving the stranded 
vessel and taking her into port for repairs are incurred after aban- 
donment, and by the underwriters, they are incidental to the restora- 
tion of the vessel, and necessarily go into the account which déter- 
mines whether the cost of restoration exceeds half the value of the 
vessel, and consequently whether the owners were justified in aban- 
doning and claiming for a total loss; and although, in such cases, 
when cargo as well as ship are saved by the expenditure in raising 
the vessel and taking her into a port of safety, the expenses are to be 
ratably shared by the interests benefited, upon the principles of gên- 
erai average, it is a case rather of a claim by a étranger to the cargo 
for salvage for its rescue, than of a gênerai average loss, to be ad- 
justed between ship and cargo for sacrifices made by the master of 
the former in the performance of his gênerai duty to both. 

And in this view a distinct défense is based on the suing andlabor- 
ing clause. The argument is that the expenses of recovering the prop- 
erty from péril authorized by that clause are agreed to be borne by the 
parties, the insurers and insured, in proportion to their respective in- 
terests, for which share each is bound to the other absolutely, whether 
the resuit be successful or not; and that the construction of the aban- 
donment clause, which justifies the plaintiff's claim, deprives the su- 
ing and laboring clause of its true significaiice. The language of the 
clause in question is that, "in case of loss or misfortune, it shall be 
lawful and necessary to and for the assured, etc., * * * to make 
ail reasonable exertions in and about the défense, safeguard, and 
recorery of the said vessel, etc., without préjudice to this insurance, 
etc., and in case of neglect or refusai on the part of the insured, etc., 
Ihen the said insurers may and are hereby authorized to interpose 
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and recover tlie said vessel, or after recovery to'cause the same to be 
repaired, or botli, for account of the insured, to the expenditures and 
amount whereof the said insurance company will contribute according 
to the proportion the sum insured bears to the valuation aforesaid, and 
the surplus, if any, paid to or incurred by said insurers, — with the 
premium note, if unpaid, — shail be a lien upon and shall be reoover- 
able against the said vessel, etc. ; but in case this insurance shall be 
against total loss only, and no claim for the same be sustained, then 
the whole of said expenditures and amount paid or incurred by said 
insurers shall be a lien, and recoverable as aforesaid," etc. 

It was furtheragreed, in the clause first quoted, that the acts of the 
insured or insurers in recovering, saving, and preserving the prop- 
erty insured, in case of disaster, shall be without préjudice to the rights 
of either, and shall be considered as done for the common benefit. 
There is nothing, therefore, in the suing and laboring clause which, 
according to the express agreement of the parties, can be construed 
as affecting the right of the assured to abandon. In pursuanee of 
the terms by which that right is defined and limited, the very object 
of the suing and laboring clause was toenable each party to do what 
was best for both, without préjudice to either; and it contains no ob- 
ligation on the part of one to refund any expenditure made by the 
other, except according to their respective interests. That is to say, 
if the loss is partial only, then the expensea incurred are to be borne 
by each in proportion to the interests covered by the policy, and those 
at the risk of the owners. But if the loss, under the terms of the 
policy, is a total loss, whether actual or constructive, any expendi- 
tures made by either constitute a part of the loss, and as by the aban- 
donment the whole interest in the subject of the insurance vests in the 
insurer, the whole expense falls upon him, without recourse upon the 
insured. An abandonment, either accepted or justified by the event, 
exécutes in full the contract between the parties as of its date, so that 
no new rights can be acquired by either against the' other without 
further assent. Expenses incurred after that by the insurer are con- 
tracts upon his own account alone and for his own interest. 

The conclusion is, therefore, that the several pîaintififs are entitled 
to recover, according to their claim for a total loss, the whole amount 
of the insurance, less any set-oif for unpaid premium. Judgment 
will be entered accordingly. 
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Gross V. St. Paul K. & M. Ins. Co. 

(Oireuit Court, D. Minnesota. Ootober 24, 1884.) 

L PlBB InBUBANCB— POMCT— EXAMINATION OF InSTJRBD miDBR OaTH. 

A stipulation in a policy of insurance that -'the assured shall, if required, 
submit to an examination or examinations under oath by anpr person appointed 
by the company, and subscribe tUereto, wben reduoed to wnting, and a refusai 
to answer any sucli questions or sign such examination shall cause a forfeiture 
of ail claim under tlie policy," is valid. 
2. Same— Inconsisxïînt DaPENsas— Election — Spboial Vbrdiot — Gbneeal 
Verdict — JunaMUNT . 

A défense that the flre by ■whieh the insured property was destroyed was of 
an incendiary character and plaintifl! implicated therein, may be joined in the 
answer with a défense that the policy contained a condition that plaintifE 
should submit to an examination under oath, and that such examination had 
been demanded and refuaed ; and where the Jury, in answer to spécial questions, 
flnd that plaintiS has ref used to submit to such examination when demanded, 
and plaintiil has not movcd to compel défendant to elect as to which défense 
it will fely upon, judgment may bç eatered in favor of the défendant notwith- 
standing a gênerai verdict against it. 

On Motion for Judgmént. 

Bbewee, J. This was an action on a policy of insurance. The 
answer alleged, as a separate défense, that the policy contained the 
foUowing stipulation : 

"The assured shall, if required, submit to an examination or examinations 
under oath by any person appointed by the company, and subscribe thereto, 
when reduoed to writing, and a refusai to answer any such questions or sign 
such examination shall cause a forfeiture of ail claim under this policy." 

— And also that the company demanded and the plaintiff refused to 
submit to such an examination. The policy, when produced on the 
trial, contained the stipulation, and the jury, in answer to spécial 
questions submitted, found that there was a demand and refusai as 
alleged. Upon this the company moved for judgmént notwithstand- 
ing the gênerai verdict against it. Plaintifif insists that this défense 
must be disregarded because inconsistent with another specially 
pleaded, to the effeot that thefire was of an incendiary character and 
the plaintiff implicated therein. That défense, counsel argues, was 
that no liability ever existed ; this admits that one existed, but claims 
that it has become discharged by subséquent action of the plaintiff. 
Both cannot be true. But, if inconsistent, no motion was made to 
compel défendant to elect, Conway v. Wharton, 13 Minn. 160, (Gii. 
léS.) And why should défendant be now compelled to stand upon that 
défense which the jury bave found against it ? But they were not in- 
consistent. The facts alleged in each may hâve been true. The plain- 
tiff may hâve burned the property, and he may also hâve refused to sub- 
mit to an examination. The défendant may set up ail the défenses 
it claims, and if it f ails to prove one, may rely on another. In an 
action to charge an indorser on a note, the défendant may plead no 
notice and the statute of limitations. Both, as facts, may be true, and 
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jet the former provea that tûere never was any established liabîlity; 
while the latter, that ail liability has been discharged by the aet of 
the plaintiff in neglecting to sue. Conway v. Wharton, supra; Shed 
V. Augustine, 14 Kan. 282. 

Again, it is insisted by counsel that défendant has waived the right 
to insist upon this défense. But how? Surely not by its oonduct 
prier to the suit, for it demanded the examination; not by its plead- 
ing, for it specifically set up this défense ; nor by its course on the 
trial, for it proved the demand and refusai. A party waives only 
when he fails to act when he ought to act. But défendant has at ail 
times insisted on this défense. It has never piisled the plaintiff, or 
acted in such manner as to induce him to believe that it had been 
waived. An insurer, it is true, by accepting preliminary proofs 
•without objection, or alleging defects therein in its answer, waives 
ail such defects and admits the proofs suffioiént. That prînciple 
was recognized on this trial in respect to the magistrate'scertificate; 
and that is the rule enunciated in the authorities cited by counsel. 
But that rule does not control in this respect. The right was insisted 
on in time. The answer pleaded the défense, and the proof on the trial 
sustained it. Pinally, it is a défense. The stipulation is a valid one. 
It is one for the protection of the insurer, and not onerous to the in- 
surer. It is akin to the stipulation requiring the insured to exhibit 
his books of account, invoices, etc.; one in the interests of justice and 
fair dealing. The insurer may insist on cbmpliance, and the insured 
must comply or give a valid excuse therefor. Mueller v. Insurance 
Go. 45 Mo. 84 ; Dewees v. Insurance Co. 34 N. J. Law, 244. 

Judgment will be entered in favor of the défendant for costs. 



•State of Tennessee v. Whitwokth, Trustée, etc. 
{Circuit Court, M. D. Tennessee. 1884.) 

TAXAmoK— Chartbr Exemption of OAPrrAL Stock of Railboad — Exemp- 
tion OF Individual Intbhbsts op Stockholdbrs— Obligation of Oontraot. 
The perpétuai exemption of the capital stock of a railroad corporation from 
taxation, by the provisions of its charter, covers the individual intereat therein 
of the stockholders ; and a subséquent lawiniposing a tax on the shares owned 
by them impairs the obligation of the contract between them and the state, and 
is unconstitutional and void. 

Samb — PowEB OF Legislatube. 

The législature of a state may distinguish between the interest of acorporate 
body in its capital or capital stock and that of the individual sharehplder as 
eeparate subjects of taxation | so that onè may be taxed and the other exempt, 
or both governed by the same rule of taxation or exemption, at its discrétion. 

Samb— Nashvillb, Chattanoooa & St. Louis Railway Compant. 

The Nash ville, Chattanooga& St. Louis Kailway, Company haviij^succeeded 
to ail the rights and franchises of the Nashville &, Chattanooga Railway Com- 
pany and the Nashville & Northwestern Railway Company, the shareholders 
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of the new company are entitled to exemption from taxation under the provis- 
iong in tlie charters of tlie old corapanies that " tlie capital stock * * ♦ 
sliall be forever exempt from taxation;" and the act of March 1, 1869. passed 
by the legigiature of Tennessee, taxiug such sbares, violâtes the obligation of 
contract aud is void. 

Mandamus. 

Mâ.TTHBWS, Justice. This proceeding in mandamus was commenced 
by the state of Tennessee, on its own behalf, and upon the relation 
of Davidson county and the city of Nashville, in the circuit court of 
that county, to compel the défendant, trustée of said county, to as- 
sess for taxation, in favor of the state, county, and city, the shares 
of stock owned by individual shareholders in the Nashville, Chatta- 
nooga & St. Louis Eailway Company. The alleged duty required of 
the défendant, is imposed by statute of the state, — an act of March 
12, 1879, as amended by an act of March 28, 1883, — whereby ail col- 
lectors of taxes, the défendant as trustée being one, are made "as- 
sessors to assess ail property vrhich, by mistake of law or fact, bas 
not been assessed, whether the omission be for the particular year or 
years ; and it is hereby made the duty of suoh collectors in ail cases, 
where property has not been assessed, but on which taxes ought to 
be paid by law, to immediately assess the same, and proceed to col- 
lect the taxes." 

The property sought now to be subjected to assessment for taxa- 
tion, it is claimed, is within the purview of the act of March 1, 1869, 
which bas been carried forward into every revenue act siuce passed, 
and is still in force, as f ollows : 

"No tax shall hereafter be assessed upon the capital of any bank or bank- 
ing association, or other joint-stock company, organized under the authority 
of this state or of the Unifed States; but the stockholders in such banks and 
banking associations, or other corporations, shall be assessed and taxed upon 
the value of their sharea and stock therein. Said shares shall be included in 
the valuation of the personal property of such stockholders in the assessment 
of state, county, or municipal taxes at the place, town or ward, or district 
where such bank, banking association, or other corporation is located, and not 
elaewhere, whether the said stockholder réside in said place, town, ward, or 
district, or not, but not at a greater rate than is assessed upon the moneyed cap- 
ital in the hands of individuals in the state; and provided, further, that noth- 
ing herein contained shall be held or construed to exempt from taxation the 
real estate held or owned by such bank or banking association, or other corpo- 
ration; but the same shall be subject to state, county, municipal, and other 
taxation, and in the same manner as other real estate is taxed." 

It was decided by the suprême court of Tennessee that this section 
included the case of taxing the shares of stock in a gas-light com- 
pany, upon such grounds as also to embrace the case of taxing shares 
of stock in railroad companies. Bedford v. Mayor of Nashville, 7 
Heisk. 409. The act of 1869 makes the tax a lien on the shares of 
siook subject to assessment, authorizes the collection of the tax from 
the avails of their sale, and makes it the duty of the corporation to 
retain ail dividends belonging to such stockholder so far as necessary 
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to pay tbe taxes assessed npon bis shares. There îs much in tbe stat- 
ute tbat seems inappropriate to tbe case of corporations otber tban 
banks and similar associations, wbere capital is employed in tbe form 
of money and securities; but, in view of tbe décision of tbe suprême 
court of tbe state, already referred to, no question is raised on tbe 
point. Tbe case originally instituted in a state court was removed 
to tbis court on tbe ground tbat its décision necessarily involved a 
question arising under tbe constitution of tbe United States, it being 
elaimed on tbe part of tbe défendant tbat tbe sbares of stock sougbt 
to be subjected to assessment for taxation were exempt by a contract 
witb tbe state contained in tbe charter of the Nashville, Cbattanooga 
& St. Louis Eailroad Company. It is now elaimed on bebalf of tbe 
state tbat it bas tbe rigbt to bave tbe shares of stock in this corpora- 
tion assessed for taxes by tbe tax collecter of Davidson county, wbere 
it bas its principal place of business, as tbe property of tbe bolder^ 
at tbe time of tbe filing of tbe pétition, for aa many years as tbe books 
of the corporation sbow tbe stock to bave been continuously owned 
-by them since tbe passage of tbe act of 1869; and tbat tbese taxes, 
wben assessed, become a lien upon tbe stock, for tbe payment of wbich 
tbe corporation itself is responsible to tbe extent of any dividends de- 
clared or settlements bad by it witb the sbareboldera since tbe filing 
of the pétition ; but wben the stock bas cbanged bands during years for 
wbicb it was liable for taxation, it is not insisted tbat it is now to be 
assessed for sucb omitted taxes, so as to bold eitber tbe stock or tbe 
présent owner liable tberefor, nor tbat tbe assessment can go back 
prier to tbe year 1875, at wbich time, as appears by tbe answer, tbe 
old stock was surrendered, and tbe présent stock created and issued. 
The act to incorporate tbe Nasbville & Cbattanooga Eailroad Com- 
pany was passed on December 11, 1845. Tbe tbirty-eigbtb section 
of that act is as follows : 

"The capital stock of said company shall be f crever exempt from taxation, 
and the road, with ail its fixtures and appartenances, including work-shops, 
warehouses, and vehicles o£ transportation, shall be exempt from taxation for 
the period of twenty years from the completion of the road, and no longer." 

A provision in tbe same language was contained in tbe cbarter of 
the Nasbville & Nortb western Eailroad Company; ail of wbose prop- 
erty and road, including ail its rigbts and franchises, and the fore- 
going exemption, it is admitted, passed by a judicial sale to tbe Nash- 
ville & Cbattanooga Eailroad Company. The name of tbe latter was 
cbanged to tbe Nasbville, Cbattanooga & St. Louis Eailway Com- 
pany, and to enable it to pay for this and otber roads acquired by it, 
this company was autborized toincrease its capital stock to tbe prés- 
ent amount of $6,670,331.20, divided into sbares of |25 eacb. It is 
elaimed for the défendant in this proceeding tbat tbe perpétuai ex- 
emption of tbe capital stock of tbe company from taxation covers tbe 
individual interest therein of the stockholders, tbe attempted viola- 
tion of wbich is répugnant to tbat clause of tbe constitution of the 
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United States which forbids the etates from passîag laws impaîrîng 
the obligation of contracts. 

The issue presented is one of the construction of the clause of the 
charter quoted above; the question being, what is the législative intent 
embodied in the language of that exemption ? It must be admitted at 
the outset that it was compétent for the législature of the state to dis- 
tinguish between the interest of a corporate body in its capital or capi- 
tal stock and that of the individual shareholder, as separate subjects of 
taxation; so that one may be taxed and the other exempt, or both gov- 
erned by the same rule of taxation or exemption, at the discrétion of 
the législature. It was accordingly held by the suprême court of Ten- 
nessee, in the case of Union Bank v. State, 9 Yerg. 490, that a provis- 
ion in the charter of a bank, "that in considération of the privilèges 
granted by the charter the bank agrées to pay to the state annually one- 
half of one per cent, on the amount of the capital stock paid in by the 
stockholders other than the state," operated by way of contract to 
restrict the state in taxing the corporation in respect of its capital 
stock to the rate mentioned, but not to prohibit the state from a sep- 
arate and additional taxation of each stockholder upon his individual 
interest as a stockholder. In that case it will be observed, however, 
that the language of the charter did not exempt from taxation, in 
whole or in part, the capital stock of the company as a subject of 
taxation, without regard to its ownership, but was an agreement di- 
rectly and expressly with the corporation itself, as distinct from its 
shareholders, as to a tax to be paid by the corporate body, measured 
by a rate upon the amount of its capital stock paid in. An exemption 
was thereby implied as extended to the corporation not to tax it ou 
that account at any greater rate; but that exemption, it was held, 
could not be judicially extended so as to embrace the case of individ- 
ual stockholders chargeable in respect to their separate interests as 
snch. 

In that respect that case differs from the présent, for hère the ex- 
emption is not of a person, but of a thing; it is not that no tax shall 
be required of the corporation in respect to its capital stock, but that 
the capital stock itself shall be forever exempt from taxation, — that is, 
shall not be regarded as a lawful basis or subject of taxation, — thus 
removing the thing itself from the list of taxables under any author- 
ity deriving its powers from the state. This exemption is not lim- 
ited to the interest of the corporation in its capital stock by calling 
it "the capital stock of the company," as though this was intended 
to convey the idea of property and ownership in the company of its 
stock. It is the capital stock of the company, not as belonging to 
the corporation as property, but merely as designating and describ- 
ing it as the capital stock authorized by that act, and to be known 
as the capital stock of the particular company by the name it bears. 

Nor can the exemption be limited by the idea that the clause is in 
a contract belWeen the state and the corporation as such, and not. 
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with the natural persons composing it as stockholders. That suppo- 
sition, in the first place, is not accurate. The contract of the charter 
is with ail who hecome parties to it by accepting its proposais, &a ail 
do, who subscribe to the capital stock it authorizes upon the terms 
and conditions expressed and implied. But even were it, as claimed, 
technically a contract between the state and the corporate body only, 
yet that would not change the meaning of the clause in question, 
which does not refer to persons, but opérâtes distinctly upon the 
very things it describes. But that the stockholders are the real par- 
ties to the contract appears not less from the whole purview of the 
statute as from the particular provisions of the thirty-fourth section 
relating to amendments to the charter, which, it is provided, when 
accepted and adopted unanimously by the président and directors, 
"shall be obligatory on the stockholders, and not otherwise." 

A clause of exemption in a railroad charter, identical with that 
under discussion hère, was considered and construed by the suprême 
court of the United States in the case of Railroad Cos. v. Gaines, 97 
U. S, 697. It was there contended on the part of the railroad Com- 
pany that the capital stock of the company exempted not only was 
the capital which belonged to the corporation, but consisted of the 
very property into which the original capital contributed by individ- 
ual subscribers had been converted by investment, and so embraced 
that much, at least, of the road, fixtures, etc., which represented sub- 
scribed capital as distinct from borrowed capital, although it was, by 
the express words of the clause, to be exempt from taxation only for 
20 years from the completion of the road. But this view was not 
adopted, the court holding that the property expressed to be exempted 
for 20 years only could not be a part of that which was exempted 
forever. It follows, therefore, necessarily, that the capital stock of 
the company, which is not subject tio taxation, is a distinct thing al- 
together from any part of the property belonging to the company, 
whether exempt from taxation for a limited period or not at ail. It 
does not include the franchises of the company to be a corporation, 
or to make and operate a railroad; for, in the first place, the phrase 
is not an appi-opriate one to convey such a meaning; and, in the 
next, the value of the franchises of the company necessarily is in- 
cluded in the value of the property of the company used for corpo- 
rate purposes, as that use cannot be separated from the property 
used, in any rational estimate of the value. 

What, then, remains of possible subjects to which the exemption may 
be applied ? For we are not at liberty to suppose the exemption has 
nothing on which it can take effect, and is therefore void and without 
meaning. It is suggested in argument, as an alternative meaning, 
that the exemption is a stipulation merely that the corporation shall 
not be taxed upon the money paid in, or capital stock, at its full 
nominal value, but, as an encouragement to investment, only upon 
the property acquired by the company, at its value as ascertained 
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from time to time, as other similar property may he valued for pur- 
poses of taxation, and not upon that until after the lapse of 20 
years. But that assumes that the object of the exemption is the cor- 
poration, whereas the thing exempted is the capital stock itself ; and 
the natural reading of it is that, as to the capital employed by the 
Company for oorporate purposes, in the form of its road and fix- 
tures, etc., thai shall be exempt for 20 years; and as to the capital 
stock itself, held and owned by individual subscribers, who hâve in- 
curred the risk of the investment, and dépend on the success of the 
enterprise for the return of profits, it shall be forever exempt from 
taxation. 

This conclusion seems to be required by the décision of the suprême 
court of the United States in the case of Farrington v, Tennessee, 95 
U. S. 679. In that case, the bank charter provided that the bank 
"shall pay to the state an annual tax of one-half of one per cent, on 
each share of the capital stock subscribed, which shall be in lieu of 
ail other taxes." It was held that the words "in lieu of ail other taxes," 
as thus used, meant, in lieu of ail other taxes that might be imposed 
on that subject of taxation, viz., the shares of the capital stock; 
and that, accordingly, it excluded a tax on those shares assessed upon 
them against the individual sharehoider as his property. Mr. Jus- 
tice SwAYNE, delivering the opinion of the court, said : 

"There is no question before us as to the tax imposed on the shares by the 
charter, but the state has, by her revenue laws, imposed another and an ad- 
ditional tax on thèse same shares. This is one of those 'other taxes,' which 
it had stipulated to forego, The identity of the thing doubly taxed is not al- 
fected by the fact that in one case the tax is to be paid vicariously by the 
bank, and in the other by the owner of the share himself. The thing thus 
taxed is still the same, and the second tax is expressly forbidden by the con- 
tract of the parties. After the most careful considération we can come 
to no other conclusion. Such, we think, must hâve been the understanding 
and intent of the parties when the charter was granted and the bank organ- 
ized. Any other view would ignore the covenant that the tax specifled should 
be in ' lieu of ail other taxes ; ' it would blot those terms from the context, and 
construe it as if they were not a part of it." 

The présent case is even stronger than that for the application of 
the exemption, for in the case cited the tax imposed was upon the 
corporation itself, and to be paid by it. And it might well hâve been 
argued with plausibility, as in fact it was, that it was to be in lieu 
only of ail other taxes sought, in respect thereof, to be charged 
against the corporation, leaving the interest of the individual share- 
holders unaffected by the stipulation. But hère no such considéra- 
tion applies, for hère the exemption is absolute, not in favor of any 
particular person, but without discrimination and without condition, 
operating upon the thing itself, known as capital stock of the Com- 
pany, however owned or held, and inhering in it forever. It is true, 
theword "shares" is not used; and it may be said that the référence 
is to the aggregate fund paid in and originally transferred to the 
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Company; but there is no siich actual aggregate fund remaînîng un- 
invested, and we hâve seen that it does net possibly include the prop- 
erty of the company resulting from its investment. The capital stock 
of the company, th"Brefore, has no légal existence, except as an ag- 
gregate of the shares owned and held as individual property by the 
separate stockholders. Each share is a part of the whole, and, as 
the whole is exempt from taxation, it follows that each part or share 
must also be exempt. 

This conclusion is strongly re-enforced by the phraseology of other 
parts of the statute, in instances too numerous to specify; more 
strongly still by a practical construction of this charter and the rev- 
enue acts of the state during the whole period of their co-existence, 
which has never drawn in question the exemption claimed for the 
stockholders of this corporation until the filing of the présent péti- 
tion. 

Judgment will be rendered for the défendant, dismissing the péti- 
tion. 



State of Tennessee v. Whitwobth, Trustée, etc. 

(Circuit Court, M. D. Tennessee. 1884.) 

Taxation— Nashvillb & Decatur Railroad Company — Exemptiow of Sharb- 
HOLDKK8 — Obligation op Contraot. 

The sixth section of the act pasaed by the législature of Tennessee, April 19, 
1866, declaring that the NashviUe & Decatur llailroad Company "shall, for its 
government, be entitled to ail the rights and privilèges, and subject to ail the 
restrictions and liabilities, conferred and imposod upun the Nashville & Chat- 
tanooga Kailroad Company," coufers upon the former company the privilège 
of exemption from taxation, as to its capital stock and property, enjoyed by 
the latter company, under the provisions of its charter, and the act of March 
1, 1869, taxing the shares of stock owned bjr individual shareholders in the 
Nashville & Decatur Kailroad Company, impairs the obligation of contract and 
is void. State of Tennessee v. Whitworih, unie, 75, followed. 

Mandamus. 

Matthbws, Justice. This is also a pétition for a mandamus filed 
in the circuit court of Davidson county, and removed into this court 
on pétition of the défendant, on the gronnd that its décision neces- 
sarily involves a question arising under the constitution of the United 
States. AU the questions in it are disposed of by the judgment in 
the previous case [ante, 75] as to the exemption claimed on behalf 
of the stockholders in the Nashville, Chattanooga & St. Louis Eail- 
road Company, except one. That one is whether the stockholders 
in the Nashville & Decatur Bailroad Company are entitled, under the 
charter of that company, to a like exemption. 

On January 23, 1852, the gênerai assembly of Tennessee incor- 
porated the Tennessee & Alabama Eailroad Company for the purpose 
v.22F,no.l— 6 



8? rSDSBiL BEFOBTEB. 

of constructîng a railroad from Nashville, throngh Franklin, to the 
state line between Tennessee and Alabama, in the direction of Flor- 
ence, Alabama, and provided that "said company shall bave ail the 
rights, powers, and privilèges, and be subject to ail the liabilities 
and restrictions, conferred and imposed upon the charter of the Nash- 
ville & Chattanooga Railroad Company, and ail the varions àltnend- 
ments" thereto. On November 30, 1853, the gênerai assembly of 
Tennessee incorporated the Central Southern Railroad Company for 
the purpose of building a railroad from the Tennessee & Alabama 
Railroad, at Columbia, to the Alabama line, in the direction of Athens 
and Decatur, in Alabama. This act contains the same référence to 
the charter of the Nashville & Chattanooga Railroad Company as 
that contained in the act incorporating the Tennessee & Alabama 
Railroad Company, just quoted. On December 19, 1853, the législa- 
ture of Alabama incorporated the Tennessee & Alabama Central Rail- 
road Company, for the purpose of constructing a railroad from Monte- 
vallo, through Decatur and Athens, Alabama, to the state line of Ten- 
nessee, to connect with a railroad leading to Columbia, Tennessee, 
and with authority to consolidate with such company Connecting with 
its road at the state line. This consolidation was authorized and ef- 
fected under an act of the législature of Tennessee, passed April 19, 
1866; the Consolidated company to be called t^e Nashville & Decatur 
Railroad Company. The sixth section of the act is as follows : 

"ïhat the said Nashville & Decatur Railroad shall, for its government, be 
entitled to ail the rights and privilèges, and subject to ail the restrictions and 
liabilities, conferred and imposed upon the Nashville & Chattanooga Railroad 
Company: provided that no state aid is intended to be extended to said Nash- 
ville & Decatur Railroad; provided, further, that no new liability is intended 
to be imposed hereby upon said Tennessee & Alabama Railroad Company 
and the Central Southern Railroad Company. " 

Under this act the consolidation was consummated by a surrender 
of ail the original stock in the constituent companies, and the issue 
to the holders of equal amounts of stock in the new company ; and 
the consolidation was ratiiied by an additional act of législature. 
The question ia whether the sixth section of the act of April 19, 1866, 
which is the charter of the consolidated company, bas conferred upon 
the Nashville & Decatur Railroad Company, among the rights and 
privilèges to whicif it is entitled for its government, the perpétuai 
exemption of its capital stock from taxation, which was secured in 
the charter of the Nashville & Chattanooga Railroad Company to its 
capital stock. 

It is claimed for the state, in the first place, that the word "privi- 
lèges," used in this section, does not include the immunity from tax- 
ation possessed by the Nashville & Chattanooga Railroad Company, 
the term not having a meaning sufficiently broad to effect that ob- 
ject. But the contrary interprétation of that word, in the same con- 
nection as that now considered, bas prevailed in a séries of deliber- 
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ate and careful judgments of the suprême court of the United States. 
Phil. é W. R. Co. V, Maryland, 10 How. 376; Tomlinson v. Branck, 
15 Wall. 460; Chesapeake é 0. R. Go. v. Virginia, 94 U. S. 718; 
Southwestern R. Co. v. Georgia, 92 U. S. 676 ; Central B. R. é Bank- 
ing Co.v. Georgia, 92 U. S. 665; Humphrey v. Pegues, 16 Wall. 244; 
Railroad Co. v. Georgia, 98 U. S. 360. There is nothing inconsist- 
ent with this view in the cases of Morgan v, Louisiana, 93 U. S. 217; 
Rail/road Cos. v. Gaines, 97 U. S. 711 ; Wilson v. Gaines, 103 U. S. 
417; Railroad Co. v. Commissioner , 103 D. S. 4; LouisviUe é N. R, 
Co. V. Palmes, 109 U. S. 252; S. G. 3 Sup. Ct. Eep. 193. 

In the case of Morgan v. Louisiana, 93 U. S. 217, the point de- 
cided was that immunity from taxation did not pass by the sale of 
the franchises of one company to another, because the latter only in- 
cluded suoh rights and privilèges as were necessary to the opération of 
the company. In the otber cases, particularly Railroad Cos. v. Gaines, 
97 U. S. 697, and Railroad Co. v. Commissioners, 103 U. S. 4, it 
was held that the grant to one company of the rights and privilèges 
of another for the purpose of making and using a railroad, carried 
with it, not ail the rights and privilèges of the former, but only such 
as were necessary to aceomplish the purpose to Which the grant was 
limited, — that of making and using a railroad. 

It is sought to bring the présent case within the application of this 
principle of limitation, by force of the words in the sixth section of 
the act of 1866, which déclare that the Nashville & Decatur Eailroad 
Company "shall, for its government, be entitled to ail the rights and 
privilèges, and subject to ail the restrictions and liabilities, conferred 
and imposed upon the Nashville & Chattanooga Eailroad Company." 
It is argued that this limits the grant to such rights and privilèges 
only as are necessary for the government of the corporation, and that 
this excludes the privilège of being exempt from taxation as to its 
capital stock and property. But the words "for its government" are 
not words of limitation. The government of the corporation embracea 
every part of the conduct and business of the company, in ail its rela- 
tions to the state, to the gênerai public, to individuals, to its own 
stockholders. The language of the sixth section is precisely équiv- 
alent to a déclaration that the Nashville & Decatur Eailroad Com- 
pany shall be governed by the charter of the Nashville & Chattanooga 
Eailroad Company, as though it had been re-enacted as such, with 
the name of the former inserted instead of the latter, repeating in dé- 
tail the language of each section, granting rights and privilèges, and 
imposing restrictions and liabilities. The charter of the corporation 
is the law of its government, which consists in the régulation of its 
business in ail its relations, and necessarily indudes its rights, priv- 
ilèges, and obligations in respect to the state. 

It may be said that the exemption from taxation of the shares of 
capital stock held as property by individual stockholders is not a cor- 
porate interest or privilège. Bat the charter, as was said in the pre- 
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vîous case, is a contract with the individual corporators; and the ex- 
emption from taxation of its capital stock must be presumed to hâve 
been one of the important if not essential conditions and inducements 
to the formation of the corporation. The gênerai interest of ail the 
stookholders in the corporate property and business must be regarded 
as a corporate interest; and the privilège seeured to the stockholder 
to be exempt from taxation on his shares in the capital stock, is aise 
a privilège of the company, inasmuch as it is thus enabled to obtain 
more readily subscribers to its stock, and thus more certainly to in- 
sure the success of the corporation. 

The suprême court of Tennessee, in the case of Wilson v. Gaines, 
9 Baxt. 546, hâve taken a différent view from that announced in this 
opinion, and decided that the word "privilège" would not carry with 
it such an immuuity from taxation; but the grounds of that décision 
do not seem to be suflBciently strong to outweigh the opposing judg- 
ments of the suprême court of the United States, referred to above, 
and which, in a question of this nature, this court is bound to follow. 
It results from thèse views that ]udgment must be entered for the de- 
fendant, dismissing the pétition. 



Ex parte Tweedt. 
(Distrîet Court, W. D. Tennessee. November 1, 1884.) 

1. NATUBAiiizATioN — Rbv. St. } 2165 — Probate Court — Uommon-Law Jubis- 

DiCTioK — Tennessee Code, § 316A. 

The probate court of Shelby county, Tennessee, under the Code, } S16A, has 
no common-law jurisdiction, and is not, therefore, authorized to take a décla- 
ration by an alien of intention to become a citizen of the United States under 
the Revised Statutes, 4 2165. 

2. Same StTBjBCT — DowBiî — Bastaedt — Partition. 

Neither its jurisdiction to allot dower, that over bastardy and bastards, nor 
that of partition of estâtes, is a " common-law jurisdiclion," in the sensé of the 
Revised Statutes of the United States. 

3. Samb Subject— Commun Law of Teknesseb. 

Whatever may be said of any other statutes passed in England before our 
révolution, the act of 18 Kllz. c. 3, concerning bastards, and that of 31 & 32 
Henry VIII. e. 32, concerning partition, which are the foundation of the légis- 
lation on thèse subjects in Tennessee, were never a part of the common law of 
North Carolina or Tennessee, and will not, therefore, support any claim for 
common-law jurisdiction in the probate court of Shelby county. 

Application for Naturalization. 

A. H. Douglass, for applicant. 

Hammond, J. The applicant présents a duly-authenticated certifi- 
cate showing that on May 20, 1881, he deolared his intention to be- 
come a citizen before the probate court of Shelby county, and the 
question is whether that is a court "having common-lavr jurisdic- 
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tion," as required by section 2165 of the Eevised Statutes of the 
United States. It seems to be settled tbat it is not neeessary that 
the court should hâve gênerai common-lavr jurisdiction; but if any 
part of its jurisdiction answers that désignation the requirement of 
the statute is fuliilled. JJ. S. v. Power, 14 Blatchf. 223; Ex parte 
Creqg, 2 Curt. 98; Ex parte Gladkill, 8 Metc. 168; State v. Whitte- 
more, 50 N. H. 245 ; Ex parte Conner, 39 Cal. 98. 

In Tennessee, by constitutional and statutory provisions, our courts 
are divided into courts of law and equity, but by numerous statutes 
they respectively exercise concurrent jurisdiction in many matters 
not strictly belonging to them in their congénital capacities. The 
probate court of Shelby county has its jurisdiction regulated by the 
act of 1870, c. 86, Tenn. Code (T. & S.) § 316fe. No trace of any 
common-law jurisdiction can be found in that statute, unless it may 
be the concurrent jurisdiction for "the allotment of dower," its "orig- 
inal jurisdiction over bastardyand bastards," or its concurrent juris- 
diction "for the partition or sale of estâtes." Its gênerai jurisdiction 
is that forme^-ly belonging to the ecclesiastical courts, but the assign- 
ment of dower is not incident to the administration of estâtes of de- 
ceased persons, nor analogous to any proceeding of a court of ecclesi- 
astical jurisdiction. Smith, Prob. Law, 5, 257. Common-law courts 
did hâve inhérent jurisdiction of the assignment of dower, but it will 
be found that the common-law right to and the remédies for the re- 
covery of dower hâve been abrogated and superseded by our Tennes- 
see statutes, so that it is no longer of "common-law jurisdiction" in 
any of our courts to allot dower, but one of purely statutory juris- 
diction, of which the circuit courts of law, the chancery courts of 
equity, and the county or probate courts, ail hâve concurrent jurisdic- 
tion; and, in this matter of the allotment of dower, by the act crea- 
ting its jurisdiction, the probate court of Shelby county "is vested with 
ail the powers of a chancery court." The inhérent jurisdiction of a 
chancery court over the subject of dower is of équitable cognizance, as 
contradistinguished from that common-law jurisdiction which a court 
of law formerly exereised; and if the probate court jurisdiction should . 
be relegated to either, it is, by the language of the statute above 
quoted, placed on the basis of that of the equity courts. But this is, 
I think, quite immaterial, since the resuit of our statutes and judicial 
décisions is to establish on this subject of dower an entirely uniform 
jurisdiction, so far as concerns this case, in ail the courts having 
concurrent power over it, so essentially différent, in the right and the 
remedy known to the common law, that in none of them can this 
jurisdiction sjerve as a foundation to support the authority to natur- 
lize aliens under the laws of the United States. 

To show this, suppose we consider the provisions of the Code de- 
fining the right of dower, and prescribing the peculiar remedy- for its 
enforcement, to hâve been repealed, but the act establishing the pro- 
bate court of Shelby county to remain as it now is. What is the re- 
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suit ? Laying aside embàrrassment of mère détail not pertinent 
hère, it is olear that, the common-law right and remedy for dower be- 
ing restored, necessarily, under our judieial System, the circuit courts 
of law would exercise the common-law jurisdiction, and enforce the 
common-law remédies, while the chancery courts of eqnity would re- 
tain the équitable jurisdiction and remédies belonging to a court of 
equity, and the probate court of Shelby county could exercise only 
the latter by the very language of the statute, and in the very nature 
of its organization, not being provided with the machinery of a court 
of law. Smith, Prob. Law, 5, 257; 2 Scrib. Dower, 91, 120, 200; 
Tenn. Code, (T. & S. Ed.) 316h, 2398-2403, 2407-2419; London v, 
London, 1 Humph. 1; Thompson v. Stacy, 10 Yerg. 493; and other 
cases eited in notes to the Code. 

The jurisdiction of the probate court "over bastardy and bastards" 
comes nearer being a "common-law jurisdiction" than that just con- 
sidered. Tenn. Code, (T. «& S. Ed.) 4208, 5354-5375, and notes. 
The whole jurisdiction is divided between justices of the peace and 
the probate court, but will, for the purposes of this case, be consid- 
ered together. This jurisdiction had no place in the common law of 
England, butis similar in many respects to that given to justices of 
the peace and the quorum court of gênerai sessions of the peace, by 
the statute of 18 Eliz.c. 3; 2 Bac. Abr. (Bouv. Ed.) tit. "Bastardy," 95. 

I would be disposed to hold that, under the rules established for 
construing this clause of our naturalization laws, by the above-cited 
cases, this is a matter of "common-law jurisdiction," if the statute of 
Elizabeth had been common law in this state, but I am of opinion 
it never was a part of our common law, and that it has always been 
and remains statutory. It may be a question whether the act of con- 
gress should not be construed whoUy with référence to the common 
law of England, and in this respect without regard to that peculiar 
"common law" which has been established in some of the states as 
including those English statutes which our forefathers brought with 
them. But waiving this considération, which would certainly de- 
feat any power claimed by the probate court of Shelby county to act 
under the naturalization laws, and the resuit is the same. It is very 
difEcult to détermine with satisfaction whether any given English 
statute is a part of the common law of Tennessee, or is enforced by 
virtue of its législative adoption. Meigs, Dig. (2d Ed.) § 1844; 
Glasgow v. Smith, 1 Tenn. 144, and Cooper's note, 168. So far as 
the question pertains to this case, there should be no difficulty about 
it, in my judgment. By an act of 1715, c. 30, the province of North 
Carolina enacted that, with certain exceptions, "the common law is 
and shall be in force in this government till it shall be altered by act 
of assembly," and "that ail statute laws of England" made for cer- 
tain emimerated purposes, including those "for preventing immorality 
and frand," "shall be in force hère, although this province, or the 
plantations in gênerai, are not therein named." This was continued 
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in force by a subséquent aot of 1749, c. 1, if this last waa not itself 
abrogated by royal proclamation, leaving the first in force. 

In 1741 another act was passed for "the better observance and 
keeping of the Lord's day, commonly called Sunday, and for the more 
effectuai suppression of vice and immorality," in which there is found 
a régulation of this jurisdiction "over bastardy and bastards," very 
similar to the statute of Elizabeth and our présent Tennessee Code, 
both abovecited. By a temporary ordinance to the first constitution 
of North Carolina of 1776 "the statute laws and such parts of the com- 
mon law and acts of assembly heretofore in use" were continued in 
force, and, by an act of assembly in 1778, c. 5, "ail such statutesand 
fluch parts of the common law as were heretofore in force and use 
within this territory, and ail acts of the late gênerai assemblies thereof , 
etc., as are not destructive of, etc., the freedom and independence 
of this state, etc., are hereby declared to be in full force vrithin this 
state." By the act of 1789, c. 3, ceding the western territory, of 
which Tennessee is composed, and which was acoepted and fe-enacted 
by congress, it was a condition "that the laws in force and use in the 
state of North Carolina, at the time of passing this act, shall be and 
continue in full force within the territory hereby ceded until the same 
shall be repealed or otherwise altered by the législative authority of 
said territory." By the Tennessee constitution of 1796, art. 10, § 2, 
and that of 1834, art. 11, § 1, and that of 1870, art. 11, § 1, "ail 
laws and ordinances now in force and use" in this territory and state, 
respectively, were continued in force. 1 Mart. Laws N. G. 14, 53, 
87, 198, 252, 466, 467; 2 State Chart. & Consts. (D. S.) 1664, 1673, 
1687, 1701; Tenu. Code, (T. & S. Ed.) 113; Meigs, Dig. (2d Ed.) 
§ 1844. 

I hâve not examined the title of the statute of Elizabeth conferring 
this jurisdiction "over bastardy and bastards" upon justices of the 
peace and the county courts, from which the probate court of Shelby 
county bas derived it by regular succession, but it is plain thatwhat- 
ever may be the rule in other states on this subject, or whatever be 
the title of that statute, and whatever may be said of any other Eng- 
lish statute, this one bas never been a part of the common law of 
North Carolina or Tennessee; because, whatever its title, by the orig- 
inal act of 1715 it must bave been thought to be an act "for prevent- 
ing immorality," since by the act of 1741, "for the more effectuai sup- 
pression of vice and immorality," it was amended and enlarged to 
suit our circumstances. It is to be observed how this early législa- 
tion carefuUy distinguished between the "common law," "English 
statutes," and "acts of assembly," thereby showing that there were 
mainly three several sources of local law. The act of 1715 did not 
prétend to enumerate the English statutes by titles, but by the most 
gênerai description of the aubject-matter, and no doubt this act of 
Elizabeth was by it adopted, not as the common law of North Caro- 
lina, for that was provided for by a différent section, but as a part of 
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the statutory law of North Carolina, and as such we hâve inherîted it 
from our mother state. It is, then, with its succeeding altérations, 
and as we now hâve it, a part of the statutory and net the common 
law of Tennessee, This jurisdiction of the probate court, therefore, 
is not a "commôn-law jurisdiction" in the sensé of our naturalization 
laws, and wili not support any claim of that court to act under them. 

The same reasoning precisely applies to the jurisdiction of parti- 
tion, which is by the statute rather équitable than légal, if there be 
any distinction in the matter. The act of 31 & 32 Henry VIII. c. 
32, was adopted by North Carolina as a part of its statutory laws, and 
the right and remedy hâve been regulated by our Codé, so that, like 
the others above mentioned, they remain purely statutory, and are in 
no sense "a common-law jurisdiction" in this state, whatever may be 
said of them in other states. There being no estâtes in coparcenary 
in Tennessee, the common-law jurisdiction for their partition cannot 
aid the jurisdiction of the probate court in this nàatter. Mart. 
Laws N. C., supra; Glasgow v. Smith, hxià. note, supra; Sawyers v. 
Cator, 8 Humph. 256; 3 Meigs, Dig. (2d Ed.) § 2062 et seq.; 2 Bouv. 
Dict. tit. "Partition;" Tenn, Code, (T. & S.) 316h, 3262-3322; 
Tenu. Code, (T. & S. Ed.) 2010, 2420; Strong v. Beady, 9 Humph. 
168 ; 1 Washb. Eeal Prop. 650. And thèse views are, in my judg- 
ment, fully supported by cases in the suprême court of the United 
States, describing what is meant in fédéral jurisprudence by the 
"common law." Parsons v. Bedford, 3, Pet. 433; Irvine v. Marshall, 
20 How. 558, 564. 

The applicant may now make his first déclaration of intention to 
become a citizen, if he choose, in this court, but he cannot be finally 
naturalized on this évidence of having heretofore declared it in a 
court of compétent jurisdiction. Application refused. 



In re Llovd, Bankrupt. 
{Distriet Ooitrt, W. D. Pennsylvania. SeptemberS, 1884) 

1. BaNKKUPTCT — PAETNBRSHIP CBEDIT0R8. 

In bankruptcy, if there is no joint estate, flrm créditera hâve the right to 
share in the separate estate. 

2. Samb — ^Pabtneb Absdmino Firm Debts. 

Where one of the partners takes the flrm assets and agrées to pay the flrm 
debts, the partnership oreditors may prove against his estate in banlcruptcy, 
and share pari passu with the separate creditors. 

In Bankruptcy. Sur regîster's report, etc., upon the proofa of 
debt by creditors of Lloyd, Hamilton & Co. 
Geo. M. Reade, for bankrupt's assignée. 
W. G. Chalfant, for creditors of Lloyd, Hamilton & Co. 
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ÂCHB80K, 7. Tbe qnestion hère is whether the oredîton of Lloyd, 
Hamilton & Co., a banking firm composed of Wm. M. Lloyd and 
Charles H. Hamilton, bave tbe rigbt to prove their debts against tbe 
estate of "Wm. M. Lloyd, tbe bankrupt. Briefiy, tbe facts are thèse: 
The bankrupt carried on the banking business individually at Al- 
toona, Pennsylvania, under the style of Wm. M. Lloyd & Co.; and 
at Ebensburg, Pennsylvania, under tbe style of Lloyd & Co. ; and at 
the same time be carried on a distinct and separate banking busi- 
ness at New York oity, with Charles H. Hamilton as bis copartner, 
under the firm name of Lloyd, Hamilton & Co. ; and he was also a 
partner in several other banking firms at other places. In October, 

1873, he and ail bis banking firms suspended. His creditors, how- 
ever, soon granted him an extension, and be reaumed business at Al- 
toona and Ebensburg on or about February 2, 1874. To enable 
him successfully to oarry out bis extension scheme, on February 27, 

1874, by a written instrument of tbat date, he and Charles H. Ham- 
ilton dissolved partnership, Hamilton withdrawing from the concern 
and transferring ail his interest in the firm and assets of Lloyd, 
Hamilton & Co. to Wm. M. Lloyd, who, in and by the said instru- 
ment, covenanted and agreed individually to assume and pay ail the 
debts of the firm of Lloyd, Hamilton & Co., and to release and dis- 
charge Hamilton from the payment thereof . Accordingly, ail the as- 
sets of tbat firm were delivered to and appropriated by Wm. M. 
Lloyd. Subsequently, new time notes or extension certificates, in the 
firm name of Lloyd, Hamilton & Co., were issued by Wm. M. Lloyd 
to the firm creditors, who agreed to grant him time. He continued 
business under his extension until about the middle of August, 1875, 
when he again suspended. Upon the pétition of his creditors, filed 
November 11, 1875, be was individually adjudged a bankrupt in June, 
1878. There never was an adjudicatioû in bankruptcy of tbe firm of 
Lloyd, Hamilton & Co. Some of the assets, however, formerly be- 
longing to tbat firm, but which were transferred to Wm. M. Lloyd 
under the agreement of February 27, 1874, came into the bands of 
the assignées in bankruptcy of Wm. M. Lloyd. The évidence also 
shows Charles H. Hamilton 's insolvency. and tbat he was in bank- 
ruptcy in 1879 without assets. 

Upon this state of facts, the register admitted in proof against the 
estate of Wm. M. Lloyd the claims of creditors of Lloyd, Hamilton 
& Co. ; and in this, I think, be was clearly rigbt, upon both or either 
of the grounds foUowing : (1) The rule that the Joint estate must be 
applied to pay the joint debts, and the separate estate to pay the 
separate debts, is only applicable where the joint estate as well as 
the separate estate is before tbe court for distribution. U. S. v. 
Lewis, 13 N. B. E. 33. And where there is no joint estate, the firm 
creditors, under such a state of facts as exists hère, bave a rigbt to 
share in tbe separate estate. Blum. Bankr. 268; In re Pease, 13 N. 
B. R. 168. There is no joint estate hère; for, by virtue of the agrée- 
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ment èf February 27, 1874, the âssets of the firm of Lloyd, Hamil- 
ton & Co» Btill remaining ira specie are the separate estate of Wm. M. 
Lloyd, the same as if they had always been his individual property. 
Colly, Partn. § 894, (5th Amer. Ed. ;) Bullitt v. M. E. Church, 26 
Pa. St. 108; Howe v. Lawrence, 9 Cush. 553. And it is quite im- 
material that the assignées hâve kept a separate account of thèse 
assets. (2) Where one of the partners takes the firm assets and 
agrées to pay the joint debts, he becomes individually liable; and the 
partnership creditors may, at their option, prove against his estate 
in bankruptoy, and share pari passu with the separate creditors. 
Blum. Bankr. 563; In re Downing, 3 N. B. E. 181, 183; In re Long, 
9 N. B. E. 227; In re Rice. Id. 373; In re Collier, 12 N. B. E. 266. 

At the hearing it was alleged that the proofs of the creditors of 
Lloyd, Hamilton & Co. were informai. How this is I do not décide, 
as the matter is not properly before me. If the proofs are objection- 
able for informality, leave will be granted to amend them. The ex- 
ception numbered 5, before the register, touching the claims of 
Lloyd, Huff & Watt and others was not discussed before me, and 
•whether or not those claims, or any of them, come within the ruling 
I hâve just made in the matter of the proof tendered by Jesse Cham- 
bers, assignée of Lloyd, Huff & Watt, I am now unable to détermine 
from the papers before me. Upon the précise point raised by this 
exception I now décide nothing. The ruling at présent made simply 
détermines that proof against the estate of this bankrupt by creditors 
of Lloyd, Hamilton & Co. is allowable. 

And now, September 3, 1884, the exceptions to the register's re- 
port, admitting to proof claims of creditors of Lloyd, Hamilton & Co., 
are overruled, and such proofs are sustained. 



Ira re LiiOyD, Bankrupt. 

{Distn'et Court, W. D. Pennsylmnîa. September 8, 1884.) 

Bankkuptcy— Partkbhship — iudividual Cbeditoeb. 

The gênerai rule everywhere now is that when ail the partners are in bank- 
ruptoy, the separate estate of one partner shall not claim against the joint es- 
tate of the partnership in compétition with the joint creditors, nor the joint 
estate against the separate estate in compétition with the separate creditors. 

In Bankruptcy. Sur proof by Lloyd, Huff & Watt against the 
estate of Wm. M. Lloyd. 

Geo. M. Reade, for bankrnpt's assignée, exeepting. 

W. H. Klingensmitk, for assignée of Lloyd, Huff & Watt, creditors. 

AcHEsoN, J. Lloyd, Huff & Watt, by their assignée in bankruptcy, 
Jesse Chambers, tender proof of debt against the separate estate in 
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bankruptcy of Wm. M. Lloyd, one of the members of saîd firm. Hîs 
assignée in bankruptcy, J. W. Curry, and his separate oreditors, re- 
sist the proof. Wm. M. Lloyd was adjudged a bankrupt upon the 
pétition of his creditors, and the firm of Lloyd, Huff & Watt upon 
the pétition of W. H, Watt, one of its members. The said firm, 
composed of Wm. M. Lloyd, George J. Huff, and W. H. Watt, did a 
gênerai banking business at Latrobe, Pennsylvania. Wm. M. Lloyd 
did a separate and distinct banking business at Altoona, Pennsylva- 
nia, under the style of Wm. M. Lloyd & Co., and at Ebensburg, 
Pennsylvania, under the style of Lloyd & Co., but he had no partner 
at either of thèse places. There were business dealings and accounts 
between Wm. M. Lloyd, as a banker at Altoona, and the said firm of 
Lloyd, Huff & Watt. The proof of debt in question consists of three 
items thereof only. No settlement bas been had between the mem- 
bers of said firm, nor any gênerai settlement between the firm and 
Wm. M. Lloyd. The separate estate of Wm. M. Lloyd is altogether 
insuiScient to pay his separate debts proved in bankruptcy, and the 
évidence indicates that his individual creditors will receive a much 
smaller per centage than the firm creditors will out of the partner- 
ship assets. 

The question involved hère is not new, nor, under the authorities, 
doubtful. The gênerai rule everywhere now is that, when ail the 
partners are in bankruptcy, the separate estate of one partner shall 
not claim against the joint estate of the partnership in compétition 
with the joint creditors, nor the joint estate against the separate es- 
tate in compétition with the separate creditors. Coll. Partn. § 990, 
(5th Amer. Ed.;) Blum. Bankr. 268; In re Lane, 10 N. B. K. 135. 
The English doctrine is this : that proof cannot be made by the joint 
estate against the separate estate except in case of a fraudulent ab- 
straction from the joint funds by one of the partners; and not then, 
if there bas been any waiver of the tortious act by the other partner 
so as to reduce it to a matter of contract. Ex parte Turner, 4 Dea. 
& Ch. 169; Ex parte Harris, 2 Tes. & B. 210. This is the prevail- 
ing rule in the United States, and, under the bankrupt law of 1867, 
it bas been repeatedly adjudged that where the debt by one partner 
to a bankrupt firm bas been incurred by the consent or privity of the 
other partner, proof of the joint creditors against the separate estate, 
in compétition with the separate creditors, will not be admitted in a 
court of bankruptcy. In re McEwen, 12 N. B. E. 11; In re McLean, 
15 N. B. E. 333; In re May, 19 N. B. E. 101. 

Now it is not pretended that the présent case is one of fraudulent 
abstraction within the above-stated exception, and nothing appears 
to take the case out of the gênerai rule. In admitting the proof of 
Lloyd, Huff & Watt, the register acted upon a mistaken view of sec- 
tion 5074 of the Eevised Statutes. That section does not relate at 
ail to the claims of partners inter se, but altogether to proof, where 
the bankrupt is liable to a third person upon distinct contracts as a 
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member of two or more distinct firms, or as a sole trader, and aiso as 
a member of a firm. 

And now, September 3, 1884, the exceptions to the register's re- 
port upon the proof of Lloyd, Huff & Watt are sustained; and it is 
ordered, adjudged, and decreed that said proof be disallowed and ex- 
punged. 



FiSCHEB V. HaYES, 

{Oireuit Court, 8. D.New York. November 1, 1884.) 

Patents pob Intentions — Rbpbkencb to Dbpdty Olbrk op Court as Masteb 
— ^AcT DP March 3, 1879 — Ambndment. 

Where the court raakes an interlocutory decree in a suit for infringement 
of a patent, awarding a recovery of profits and damages, and directing a référ- 
ence to a party "as master 'pro hae vice," to take and report an account of 
profits, and to assess the damages, and such party is at tho time a deputy clerk 
of the court, and no '' spécial reason " for his appointment is assigned, as re- 
quired by the act of March 3, 1879, (20 St. at Large, 415,) after his report has 
been made it will not be set aside, on motion of défendant, on the grouad that 
no "spécial reason " for the appointment was assigned when it was made with 
the assent in open court of the aolicitors of both parties, and they carried on 
the proceedings before the master for several months after the discovery that 
he was a deputy clerk, but the decree may be amended nunc pro tune, by in- 
eerting the words, "the solicitors for the respective parties having in open 
court consented to the appointment of said master, although he is the deputy 
clerk of court, and the court now determining that Buch consent is a sufflcient 
spécial reason for such appointment." 

In Equity. 

Wetmore é Jenner, for Fischer. 

Laivrence é Waehner, for Hayea. 

Blatchpokd, Justice. The deficiency appropriation act of March 
3, 1879, (20 St. at Large, 415,) contained this provision: "No clerk 
of the district or circuit courts of the United States, or their deputies, 
shall be appointed a receiver or a master in any case, except where 
the judge of said court shall détermine that spécial reasons exist 
therefor, to be assigned in the order of appointment." While this 
statute was in force, and on the first of February, 1881, the court 
made and entered an interlocutory decree in this case, which is a 
suit in equity for the infringement of letters patent, awarding to the 
plaintiff a recovery of profits and damages, and directing a référence 
to John A. Shields, "as master pro hac vice," to take and report an 
account of profits and to aasess the damages. Mr. Shields was at 
the time chief deputy clerk of the court, duly appointed under section 
624 of the Eevised Statutes. The decree did not assign any spécial 
reasons for the appointment of Mr. Shields. The master proceeded 
with the accounting down to January 10, 1884, when he filed his re- 
port in favor of the plaintiff. Exceptions were filed to it, which were 
heard by the court and overruled, and the report was confirmed. 
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Now, on a sbowing that the solicîtor for the défendant did not 
know of the statute until August, 1884, and that the défendant did 
not until the same time know that Mr. Shields was a deputy clerk of 
the court, an application is made to set aside the référence to Mr. 
Shields, and ail the proceedings under it, and his report, and to déclare 
them void, because of the provisions of the statute. It is shown that 
the soliciter for the défendant and the plaintiff's soliciter assented in 
open court to the désignation of Mr. Shields as master, at the time 
the interlocutory decree was presented and settled and signed. Un- 
der such circumstances, consent being an adéquate spécial reason in 
a case of the kind, it must be presumed that, as the judge appointed 
Mr. Shields, he determined that the consent was an adéquate spécial 
reason. Nothing, therefore, remains but the irregularity of omitting 
to state the spécial reason in the decree. 

The disqualification of the deputy clerk was for the benefit of the 
parties. They could waive objection to him, and the court could act 
on that waiver. Ignorance of the statute by the soliciter did not de- 
tract from the force of the waiver, no abuse or préjudice being now 
alleged. The soliciter does not aver that he did not know that Mr. 
Shields was deputy clerk. Knowledge of that fact by him was knowl- 
edge of it by the défendant. 

The case is not one of consent to jurisdiction, or of a waiver of 
what publie policy forbids to be waived. The appointment of a dep- 
uty clerk as master is not forbidden, but is allowed under certain cir- 
cumstances, and with certain formalities. In a case where only an 
account is to be taken, and no moneys are to be handled, and the 
court bas full centrol of the report, there is no reason of public policy 
which forbids the assent of the parties to the appointment of a deputy 
clerk, or requires that that should not be an adéquate spécial rea- 
son. The irregularity, if it was one, in a case of consent, of not spec- 
ifying the consent, in the decree, as the spécial reason for the appoint- 
ment, is a mère defect or want of form, which may be disregarded or 
supplied by amendment, under section 954 of the Eevised Statutes, 
or under the gênerai power of a court of equity, under section 913. 
Moreover, there was a waiver by the défendant, in carrying on the 
proceedings so long under the référence, and excepting to the report, 
and waiting till after an adverse décision, before making this appli- 
cation. The oath to a référée is waived by proceeding through a trial 
without objecting. 

It is net entirely clear that the statute is not to be constrned as 
applicable only to the cases where a master episdem generis with a 
receiver is appointed, — a master through whose hands money or prop- 
erty is to pass, as a receiver; such as one to sell on foreclosure of a 
mortgage, or to administer property or funds. But, however this may 
be, the présent case is a proper one in which to direct that an order 
be entered, providing that the interlocutory decree, dated February 1, 
1881, be amended nunc pro tune, as of that date, by inserting therein. 
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before the words "to ascertain and take," the words, "(the solicîtors 
for the respective parties having in open court consented to the ap- 
pointaient of said Shields as such master, although he is the chief 
deputy clerk of this court, and the court now determining that such 
consent is a suffioient spécial reason for such appointment.)" 

The same disposition is made of the application in the case against 
Neil. 



SÎ'IIjL V. CEliIitJLOID MaNUP'o Co. 

{Circuit Court, 8. D. New York. November 7, 1884.) 

1. Patent for Invention— Sopplbmbntal Bill afteb Dbcbee of Dismissal— 

NeWLT-DiSCOVBBED KvIDBNCE — DlLIGENCB. 

Af ter a decree has been rendered dismissing plaintifE's bill, a pétition for lesve 
to file a supplemental bill, in the nature of a bill of review, on the pround of 
the discovery of new matter of conséquence, inust show that the petitioner 
could not, with reasonable diligence, hâve obtained, prior to the former hear- 
ing, the testimony which he seeks to introduce, and that such matter is mate- 
rial. Demurrer to pétition sustained. 

In Equity. 

H. M. Ruggles and E. M. Felt, for plaîntiff. 

F. H. Betts andfî. L. Hamilton, for défendant. 

BLàTCHFORD, Justice. Since the announcement of the décision of 
the court in this case, on the twenty-first of August, 1884, (21 Ped. 
Eep. 631,) dismissing the bill of complaint, and before the entering 
of any formai decree to that effect, the plaintifE has made a motion 
for leave to file a supplemental bill of complaint in the nature of a 
bill of review. The motion is founded on a pétition which purports 
to be the pétition of the plaintiff by his solicitor, and is not signed or 
Bworn to by the plaintiff, or any agent or attorney in fact of his, but 
is signed and sworn to by the solicitor, and is supplemented by an affi- 
davit made by the solicitor, stating that the reason why the pétition 
was not signed and verified by the plaintiff was because the plaintiff 
is in Europe, and has been there for several years last past, and for 
the f urther reason that the f acts and statementa set f orth in the péti- 
tion are within the knowledge of the solicitor. 

The pétition sets forth that since the décision of August 21, 1884, 
the petitioner has discovered new matter of conséquence in the cause; 
particularly, that John W. Hyatt, Jr., and David Blake obtained let- 
ters patent of the United States, No. 89,582, on the fourth of May, 
1869, a printed copy of the spécification of which is annexed to the 
pétition; that the défendant, as assignée of I. Smith Hyatt and John 
W. Hyatt, (who is the same person who is called John W. Hyatt, Jr., 
in No. 89,582,) obtained letters patent of the United States, No. 156,- 
352, on the twenty-seventh pf Oetober, 1874, a printed copy of the 
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spécification of whieh is annexed to the pétition; that it appears 
by No. 89,582, that, in making compounds containing soluble gun- 
cotton, the gun-cotton is dissolved "in a mixture of equal parts of al- 
cohol and ether," thereby showing that alcohol alone is not a solvent 
of soluble gun-cotton; that it appears by No. 156,352, that the ob- 
ject of the alleged invention "is to overcome certain objections which 
are involved in the use of liquid solvents as ordinarily employed in 
the manufacture of solidified coUodion" or celluloïd; that the spéci- 
fication says : "Heretofore, liquid solvents bave been used in dissolv- 
ing pyroxyline by first preparing the solvent, — for instance, ether 
and alcohol, nitro-benzole, etc., — and tben satura ting the pyroxyline 
with the solvents;" that it also says: "Our présent improvement 
consists in transforming pyroxyline into solidified coUodion or 'cellu- 
loïd ' (see trade-mark No. 1,102, registered January lé, 1873) by 
using a liquid instead of a solid solvent, which liquid solvent, like 
the solid, is latent at ordinary températures, but becomes active and 
dissolves the pyroxyline upon the application of beat. The foUowing 
is a description of our improved process : We make a weak solution 
of camphor in alcohol, the proportions being, by weight, one part of 
camphor to eight parts of alcohol. This solution of camphor is not a 
solvent of pyroxyline at ordinary températures, and we therefore term 
it a latent liquid solvent, but it becomes an active solvent at an ele- 
vated température. There being différences, however, in the solu- 
bility of différent grades of pyroxyline, a eorresponding change in the 
strength of the solution of camphor becomes necessary, which may 
readily be determined by experiment;" that the claims of No. 156,- 
352 are : "(1) The process herein described of manufacturiug solid- 
ified coUodion by mixing pyroxyline with a latent liquid solvent, which 
becomes active only upon the application of beat, as and for the pur- 
poses set forth. (2) In the manufacture of solidified coUodion, the pro- 
cess of making a homogeneous mass by mixing pyroxyline with one 
(1) part of camphor and eight (8) parts of alcohol, which forms a 
solvent that wUl remain latent at ordinary températures, and becomes 
active upon the application of beat, substantially as described ;" that 
the plaintiff, understanding from the opinion of the court filed in May, 
1880, (18 Blatchf. 190; 8. G. 2 Fed. Eep.,^707,) that it had been 
satisfactorily established by the évidence in the cause, that, in the art 
to which the invention of the plaintiff, as set forth in his patent No. 
97,454, relates, alcohol is not a solvent of pyroxyline, and was not an 
ordinary volatile solvent of soluble gun-cotton, and that the évidence 
had been carefuUy considered, and the prier patents adduced and 
examined were the patent to Cutting, No. 1,638, of 1854, "in which 
the gun-cotton is said to be washed in strong alcohol before it is dis- 
solved in a mixture of ten parts of ether and six parts of alcohol, and 
also ail the patents of Farkes, did not suppose that it was necessary 
he should make further search for évidence to establiah the fact that 
alcohol aione and camphor alone aro not solvents, at ordinarj tem- 
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peratares, of the soluble pyroxyline wbioh îs suitable for use in oom- 
pounds containing xyloidine; that, therefore, be did not pursue the 
Bearch, in the patent-office and elsewhere, for évidence npon that 
point, but since the hearing in July, 1884, of the defendant's motion, 
which resulted in the décision of August 21, 1884, he has caused an 
examination of patents to be made, and has found the before-named 
patents, containing statements as to solventa of pyroxyline, made by 
parties connected with the défendant; that, taken in connection with 
the proofs in the cause as they stood at the final hearing, this évi- 
dence establishes the faot that alcohol was not, at the date of either 
of Parkes' patents, a solvent of the pyroxyline useful in the arts, was 
not one of the "ordinary volatile solvents" spoken of by Parkes, and 
would not dissolve pyroxyline; that the materiality of such évidence 
consists in showing that alcohol and ether are neither alone solvents, 
and that alcohol, even when mixed with one-eighth of its weight of 
camphor, does not become a solvent; that the same word, "alcohol," 
is employed in ail thèse patents to designate the same substance, 
namely, that substance derived from grain and fruits by distillation, 
and which is not known to chemists or any persons as a solvent of 
any useful form of pyroxyline ; that, if that was true, when the de- 
fendant said, in 1874, tiiat a weak solution of camphor, of one part, 
by weight, of camphor, and eight parts, by weight, of alcohol, is not 
a solvent of the pyroxyline used in making solid coUodion, it was 
equally true in 1865, and prior to that date, when the art was in its 
infancy; that such statement of fact is an admission of record by 
the défendant of a material fact in the cause; and that the plaintiff 
should bave the benefit of the same, and of the olher patent referred 
to, as évidence in his behalf. The prayer o! the pétition is for leave 
to file a supplemental bill in the nature of a bill of review. 

To this pétition the défendant interposed a demurrer, assigning for 
cause (1) that it does not appear by the pétition that the petitioner 
could not, with reasonable diligence, bave discovered tne alleged new 
matters set forth therein prior to the hearing and décision of this 
case, and could not hâve duly presented the same to the atten- 
tion of the court at a prior stage of the case; (2) that it does not 
appear, by inspection of the pétition, and of the copies of the spécifi- 
cations thereto annered, that the alleged new matter is in any way 
material or controlling upon the merits of this case; (3) that the pé- 
tition is not verified by the plaintiff, or by any one authorized to aet 
for him in that behalf, but by a solieitor only ; (4) that the pétition 
does not disclose any matter of equity whereon or wherebv the prayer 
of the pétition should be granted. 

1. The Ërst cause of demurrer is well assigned. The cases of Smith 
V. Babcock, 3 Sumn. 583; Baker v. Whiting, 1 Story, 218; Walden 
V. Bodley, 14 Pet. 156; India-rubber Comb Go. v. Phelps, 8 Blatchf. 
85; Hitchcock v. Tremaine, 9 Blatcht. 550; Prévost v. Gratz, Pet. 
0. C. 364; Livingston v. Huhbs, 3 Johns. Ch. 124; RugglesY.Eddy, 
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11 Blatchf. 524; Webster Loom Co. v. Higgîns, 13 Blatchf. 349; De 
Florez T. Raynolds, 17 Blatchf. 436; and Page v. Holmes Burglar 
Alarm Tel. Co. 18 Blatchf. 118, are authorities holding that, in a 
pétition like the présent one, it must be shown that the petitioner 
could not, with reasonable diligence, hâve obtained, prior to the for- 
mer hearing, the testimony which he now seeks to adduce. AU that 
the présent pétition avers in that connection is, that the new matter 
has been discovered since the last 'décision; and that theplaintiff un- 
derstood it to bave been satisfactorily established, from the opinion 
of the court on the first décision, (which was one sustaining the plain- 
tîff's patent, while the last décision dismissed the bill on the merits,) 
that "alcohol is not a solvent of pyroxyline, and was not an ordinary 
volatile solvent of soluble gun-cotton," and did not suppose it was 
necessary he should make further search to establish the fact "that 
alcohol alone and camphor alone are not solvents, at ordinary tempér- 
atures, of the soluble pyroxyline which is suitable for use in com- 
pounds containing xyloidine;" and that, therefore, he did not "pur- 
sue the search for évidence upon that point in the patent-office and 
elsewhere," but had done so since the last hearing, and had found the 
two patents referred to. This is an insufficient showing, under the 
cases above cited. 

2. The new matter is not material. In the first décision, it was 
aaid, as to camphor and alcohol, that "neither alone is a solvent of 
xyloidine," This is not a statement made in the spécification of the 
plaintiff's patent. The claim of that patent covers eight différent 
solvents of xyloidine, of which the use of camphor and alcohol con- 
jointly is one. As to ail of the solvents claimed, the spécification 
says, that the "invention relates to the préparation and use of cer- 
tain solvents of xyloidine, and which differ from the ordinary or known 
solvents of xyloidine, in that thèse menstrua which are employed are 
not, necessarily, in themselves, solvents of xyloidine, but become so 
by the addition of the bodies, compounds, or substances herein re- 
ferred to." This statement, as applied to alcohol, is a statement 
that alcohol may be or may not be, in itself, a solvent of xyloidine, 
but that it is unimportant whether it is or is not, the invention being 
the compound or mixture or Joint action of camphor and alcohol. 
Therefore, it was said, in the last décision, that "whether either 
alone is or is not a solvent of xyloidine is of no importance." The 
patent covers a combination of camphor and alcohol. The infringe- 
ment in question is a use of that combination. The anticipating de- 
scription to be looked for is a description of the use of that combi- 
nation. 

Parkes, in No, 2,359, said that he dissolved gun-cotton in alcohol. 
It is sufficient that he said he, did, whether he did or not. In No. 
2,675 he said that he distilled alcohol over chloride of calcium, and 
used it as a solvent of gun-cotton. It is sufficient that he said he 
did, whether he did or not. In No, 1,313 he says he takes the solv- 
v.22F,no,l — 7 
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ent of No. 2,675, and moîstens pyroxyline with ît, and then adda 
camphor. Alcohol distilled over chloride of calcium is oleairly men- 
tioned in No. 1,313 as an "ordinary Boivent," and is "oneof the ordi- 
nary volatile solvants" embraced in this statement in No. 1,313: "I 
also, according to my invention, render the ordinary volatile Bolv- 
ents more suitable for use by the addition of camphor." Wbether 
alcohol so distilled was or is an ordinary solvent, or a solvent at ail, 
by itself, of pyroxyline, is of no importance, provided the description 
is that alcohol so distilled and camphor are conjointly used as a 
solvent of pyroxyline. Such is the description in No. 1,313. The 
ground is so fully gone over in the opinion on the last décision that 
it is not necessary to repeat hère the views there announoed. More- 
over, the new évidence sought to be introduced is irrelevant to prove 
the point to which it is intended to be directed, namely, that alcohol 
alone or camphor alone was not, at the date of the plaintifE's patent, 
understood to be a solvent of pyroxyline; because. No. 89,582, though 
of a date earlier than the plaintiff's patent, shows nothing except 
that the patentée in it dissolves gun-cotton in a mixture of alcohol 
and ether; and No. 156,352 is of a date nearly five years later than 
the plaintiff's patent, and says no mor« than that ether and alcohol 
are a liquid solvent ordinarily employed in 1874 in dissolving pyroxy- 
line, and that a weak solution of camphor in alcohol will not be an 
active solvent at ordinary températures. 

Without passing on any other points raised by the démarrer, it is 
Bustained, and the pétition is dismissed, with costs. 



SoRiVNBE and others v. Oakland Gas Co. 

('Jirouit Court, D. Oaîifornia. Beptember 1, 1884.) 

1. Patents foe iNVKîîTroisrs — Process — Mechanism — Reissue. 

Where a patent is reissued 11 years after the issue of the original patent, 
which contained no claim whatever for a process with claims enlara;ed so as to 
embrace a claim for the process, as we"l as for the mechanical means by whioh 
the process is'carried out, such reissue is void. 

2. Same — Process Distinct from Mechanism. 

A process is a very différent thing from the mechanism by which it is carried 
out, and is a différent aad distinct patentable invention. 

In Equity. 

M. A. Wheaton and J. J. Scrîvner, for complainant. 

John H. Boalt, for défendant. 

Sawyer, j., (orally.) This is a suit in equity upon a reissued pat- 
ent. The patent was reissued 11 years after the date of the issue of 
the original patent, and it enlarges the claims of the patent very ma- 
terially. The reissued patent embraces a claim for the process, aa 
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ytéll as for the mechanical means by which the process is carried ont. 
The original patent oontained no claim whatever for the proeess. 
Not only the claim is enlarged, but a whole page of descriptive mat- 
ter as to the character of the process is inserted in the teissae, and ii 
is upon thèse new claims that this suit is prosecuted. 

In the case of James v. Campbell, 104 Û. S. 357, it was held that 
a process is a very différent thing from the m^chanism by which it is 
carried out, and is a différent and distinct patentable invention. I 
am unable to take this case out of the rule laid down in Miller v. 
Êrass Co. 104 U. S. 350, which holds that after so long a period of 
time a patent cannot be enlarged by a reissue so as to embrace mat- 
ters not within the original patent. When that'case was first decided 
I was uncertain how far the suprême court intended to go, but the 
court bas affirmed it and reafiSrmed it, I suppose, half a dozen times 
since, down to tae very last part of the présent term of the court, 
showing that it was intended to hold rigidly to the strictest ru^e laid 
down in that case. In some of the cases only five years had elapsed, 
but in this there were eleven. I am unable to take it out of the rule 
in that case without utterly disregarding the décisions of the suprême 
court. On the part of the complainants hère it is sought to take the 
case out of the rule oited on the principle stated in Morey v. Lock- 
wood, 8 Wall. 240, and Russell v. Dodge, 93 U. S. 461. 

In Rmsell v. Dodge the patent was issued in 1869 and reissued in 
1870, within a year. No sach question as this is involved in that 
case. That patent was for tanning a certain kind of leather with bot 
fat, and it is nowhere intimated in the spécifications of the patent or 
the claim that cold fat could or would perform the same ofdces and 
be equally practicable as hot fat ; but it turned out that cold fat was 
as good as hot fat, or, at least, that it practically answered the same 
purpose, and the patentée thereupon applied for and afterwards ob- 
tained a reissue covering cold fat. The suprême court held the pat- 
ent to be void as covering matters not suggested or indicated in the 
original speciûcations and patent, and said that it was not a case like 
Morey v. Lockwood, quoting a passage from the décision in the latter 
case, wberein the party who applied for the reissue had endeavored 
to obtain a patent for the whole invention in his original application, 
and the patent-office had refused to grant it to him, and compelled 
him to strike out of his original application and claim the parts which 
were afterwards inserted in the reissued patent, and îor this reason 
it was the fault of the office that he did not get his patent for his en- 
tire invention. 

The question there was not as to the time within which the appli- 
cation for a reissue must be made, but related to the estent to which 
the patentée could go, under the circumstances, in inserting new mat- 
ter. The court said, in Russell v. Dodge, that it is not a case like the 
former one of Morey v. Lockwood, and quote the passage referred to 
sayingthat, under the circumstances of this case, the rule adopted in 
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the former wonld not authorize the patentée to broaden his claim, 
because he had not put it in his original application. It never was 
Buggested that cold fat would answer the required purpose until it 
■was stated in the amended spécifications, on the application for a 
reisBue, and it wag therefore held that it did not corne within the 
case of Morey v. Lockwood. That case was decided as far back as 
8 Wall. The patentée in that case had applied originally for a 
broader claim, but he was compelled to eut it down, and take such 
as the patent-ofiioe was willing to grant him. Some years afterwards 
he applied again to the new commissioner, reinserting his original 
claim, and got his patent reissued covering it. The court said in 
that case it was not Ihe patentee's fault. He did the best he could 
to obtain his patent, and a reissue was sustained; but there was no 
question then as to the time when the application must be made. 
It was long before this décision in the Brass Co. Case was announced. 
The décision in the Brass Co. Case has been recognized, by the bar, 
at least, as a departure from the rule that had theretofore obtained; 
80 that that question never was raised in the case of Morey v. Lock- 
wood. Since the Brass Co. Case the question has been raised and 
decided, over and over again, that if a party fails to promptly pursue 
his right to a patent covering his whole invention he thereby aban- 
dons it to the public. Where the party examines the patent, and 
sees that it does not cover ail he daims, he should apply promptly. 
It is claimed hère that the party sought to get a broader patent in 
his original application. I am by no means certain that the original 
application is as broad as the présent; but, conceding it to be so, it 
seems to me it makes it, under the later décisions, a sti'onger case 
against him, instead of a weaker one, because, not only by the read- 
ing of the patent could he see that his patent did not cover his whole 
invention, but he did, in fact, know that it was defective, because he 
sought to obtain a broader patent and it was rejected; and, having 
been rejected, he not only had an opportunity of knowing by reading 
his patent, but he knew in fact, that he had not obtained as much 
as he claimed, and yet neglected to take any means, by appeal or 
otherwise, to enlarge his claim for 11 years. The case seems to me 
clearly within the rule laid down in the cases cited. 

I am, therefore, unable to take it out of thèse cases, and I must 
hold the patent void in those points in whieh it was claimed to be 
infringod ; and the bill must therefore be dismissed. 
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UURRAN V. CrAIG.' 
(Circuit Court, E. D. Missouri. October 14, 1884.) 

1. Patents— LiCKNSB — Recbiveti. 

A license to construct and use a patented invention is personal to the licensee, 
and the receiver of a flrm to whlch sucli a license has been granted, will noi 
succeed to the flrm's right. 

2. LlABILITY OF RBCBIVERS FOR UNLAWPULLY TAKING POSSESSION OF PROPKBTT. 

Wliere a demand against a receiver does not involve the administratioa of 
the trust committed to him, but arises from bis having taken unlawful pos- 
session of property not included in the trust, a suit will lie against him person- 
ally as for a trespass, even though he took possession of sucli property under 
an order of court. 

3. PbACTICE — COMITY OF COURTS. 

In auch cases, where the receiver has acte 1 under an order of a state court 
in taking possession of the property, an application should be made to such 
court to correct its order before resorting to an action of trespass on the case 
in a fédéral court. 

4. Same. 

If that course is not followed, the fédéral court will suspend proceedinga 
before il until ihe application to the state court is made, in order to avoid a 
coatlict of Jurisdiction. 

At Law. 

Krum é Jonas, for plaintiff . 

Dyer, Lee é Ellis, for défendant. 

Trbaï, J. This is an action on the case for an infringement of a 
patent, to which there isinterposed a plea to the jurisdiction. To that 
plea a demurrer is filed. The plaintiffs conveyed to the copartner- 
ship of Hill, Nall & Oo. the right to construct and continually use 
two kilns or dry-houses named. Said copartnership constructed and 
used said kilns, and thereafter the circuit court of St. Louis, in a case 
pending before it, appointed the défendant a receiver for said copart- 
nership, direeting him to continue the business of the said firm until 
further orders of that court, and to use ail the machinery and appli- 
ances pertaining to the business of said firm, including the two kilns 
nforesaid. The défendant, under said order, has used said kilns ac- 
cordingly. The défendant has operated said kilns only as receiver, 
pursuant to said order, and no leave of said court has been obtained 
to sue him therefor. 

This plea to the jurisdiction may be technioally defective, inasmuch 
as it involves the merits of the case, as well as the jurisdiction of this 
court. Without disposing of the case on such narrow considérations, 
it may be well to détermine the rights of the respective parties. The 
case of Oliver v. Rumford Chem. Works, 109 D. S. 75, S. G. 3 Sup. 
Ct.Kep. 61, apparently décides that a license is personal to the licensee, 
whereby an exécuter, administrator, or assignée, voluntary or invoU 
untary, does not succeed to the privilège of the grant. If that be so, 

iReported by Benj. F. Rex, Esq.. of the St. Louis bar. 
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the order of the state circuit court induding the two kilns in ques- 
tion was improvident. If the subject were undecided by the United 
States aupreme court, it might be worthy of serious considération 
■whether, under the patent laws, there is not a clear and positive dis- 
tinction between an assignaient or conveyanee of an exclusive inter- 
est in the patent, or a mère license to use a single patented machine. 
Thus, a patentée may accept or convey any portion of bis interest 
for any specified district of country exclusively, which assignment or 
conveyanee must be recorded in the patent-office. Does the section 
of the statute referred to cover a license to use a specified machine ? 
Were the case to be determined irrespective of said décision of the 
United States suprême court, this court would hold otherwise. 

It is urged in the plea that the défendant is a receiver, acting un- 
der the orders of the state court, and consequently no suit can be main- 
tained against him without leave of said court. It bas been held by 
the suprême court, where the demand against said receiver does not 
involve the administration of the trust lawf ully committed to him, but 
that he has taken unlawful possession of property not included in the 
trust, a suit will lie against him personally as for a trespass, The 
doctrines involved in this proposition are considered in the cases of 
Hartell v. Tilghman, 99 U. S. 647, and Barton v. Barbour, 104 U. S. 
126. The distinction is that where a receiver is sued as such, whereby 
the assets in his hands must respond to the judgment, permission to 
sue 'him must be first had of the court under which he is administer- 
ing the assets intrusted to him. On the other hand, where he has 
taken possession of property not rightfully belonging to his trust in 
an administrative capacity, whether as United States marshal, sher- 
iff, administrator, or otherwise, he is personally responsible for the 
trespass committed. While the ultimate rights of the parties hâve 
thus been considered, another question remains. Does not the comity 
of courts demand that an application should first be made to the state 
court, that may bave made an improvident order, to correct the same, 
in order to avoid an unseemly conflict of jurisdiction, instead of re- 
Borting to the sharp process of an action of trespass on the case ? 
Would not the state court protect its assignée by charging the estate 
with the damages resulting from its ofQcer's obédience to its orders ? 
It seems to this court that the better practice would be for the plaintiffs 
to ask the state court to modify its order with regard to the two kilns 
in question. The défendant at présent is an officer of the state court, 
and although not speoifically named as such in plaintiffs' pétition, he 
by the plea appears to be such an officer, acting innocently under the 
positive orders of that tribunal. 

In accoi-dance with thèse views, this court withholds judgment on 
the demiirrer until the plaintiffs make the suggested application to 
the state court for a modification of its order. Thus an unseemly 
conflict caoi be avoided, and the rights of the respective parties pre- 
served. 
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Haydbit V. Obiental "Ubisja, 

(Oireuit Court, D. Bhode Mand. October 9, 1884.| 

L Patents pok Intention — Infringement — Limitatton of Actiokb. 

As section 5699 of the United States Kevised Statutes gaves ail rights tbe same 
as if suit had been coramenced before the repeal of the fédéral statute of limit- 
ations of July 8, 1870, section 55 of that act applies to rights of action that were 
old enough at the time of its approval to hâve been fully barred by a state stat- 
ute of limitations, if they had been sued upon, and if the state limitation had 
been pleaded, and held to be applicable. 

2. Bamb— OuiGiNAL Tbum— Extended Patent. 

Where a person sues for any infringement under the original term of a pat- 
ent, he muât bring hia suit within six years after the expiration of that term ; 
and when he sues for anything under the extended term, he must bring hls suit 
■wilhin six years after the expiration of that extension. 

At Law. 

Oscar Lapkam and Geo. L. Rolerts, for complainant. 

Sam'l A mes and Benj. F. Thurston, for défendants. 

CoLT, J. The patent in suit was granted December 1, 1857, ex- 
tended in 1871, expiring in 1878. This suit was brought November 26, 
1881. In a former opinion in this case (Hayden v. Oriental Mills, 15 
Fed. Kep. 605) the court decided that under section 721 of the Eevised 
Statutes the state statute of limitations is applicable to patent rights, 
in the absence of an express provision by congress on the subject. But 
the efifect of the fédéral statute of limitations of July 8, 1870, (16 St. 
p. 206, § 55,) in connection with section 5599 of the Eevised Statutes, 
npon the claims arising under this patent, was not determined, be- 
cause not properly raised by defendant's plea. The défendant haa 
now filed four pleas of the statute of limitations. The first covers 
any infringement between the date of the patent, in 1857, and July 
8, 1870, the date of the enactment of the national law; the second 
covers the time between the passage of this law and its repeal, June 
22, 187é; the third, the period since June 22, 1874; the fourth, the 
time between the grant of the patent and the date of the expiration 
of the original term, December 1, 1871. The présent hearing was 
had upon the plaintiff's demurrers to the first, second, and fourth 
pleas. 

The act of July 8, 1870, section 55, provides that ail causes of ac- 
tion shall be brought within the term for which letters patent shall 
be granted or extended, or within six years thereafter. By omission 
from the Eevised Statutes, this part of the patent law was repealed 
June 22, 1874. But section 5599 of the Eevised Statutes reserves 
ail existing causes of action, so far as limitations are concerned, pre- 
cisely as though no repeal had been made. Infringements committed 
prior to June 22, 1874, the date of the repeal, are therefore governed 
by the fédéral law. State statutes of limitation can never apply to 
any right of action under a patent, if that particular right is subject 
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to the running of a national statuts of limitation. Walk. Pat. § 476. 
The statute in force when the suit is bronght détermines the right of 
a party to sue. Patterson v. Gaines, 6 How. 601. Section 5599 
saves ail rights the same as if suits had been commenced before the 
repeal. It follows that the fédéral act "applies even to rights of ac- 
tion that "were old enough at the time of the approval of the national 
limitation to hâve been fully barred by some state limitation, if they 
had been sued upon and if the state limitation had been pleaded, and 
been held to be applicable." Walk. Pat. § 476. The argument of 
défendant that section 5597 of Eevised Statutes, which saves accrued 
rights, does not refer to section 55 of the act of July, 1870, because 
a statute of limitation does not confer a right, is, we think, inadmis- 
sible, if Sound, in view of the spécifie language of section 5599. Nor 
can we accept the reasoning so forcibly urged by defendant's coun- 
sel, that under section 55, while suit may be brought within the time 
specified, no recovery can be had for more than six years prier to its 
commencement, or that the fédéral and state statutes, not being in- 
consistent, should both be held to be in force, thus limiting the recov- 
ery for damages to a period of six years. In our opinion, section 55 
superseded ail state laws applicable to the limitation of patent rights, 
and we can see nothing in section 55 which, upon a fair construction, 
limits the right of recovery to a period of six years. 

The fourth plea raises the question of the meaning of the fédéral 
statute. The language is : "AH actions shall be brought during the 
term for which letters patent shall be granted or extended, or vfithin 
six years after the expiration thereof." Does this mean that the 
original and extended terms constitute but one term, and that a party 
who brings suit within six years after the expiration of the extended 
term may recover for the whole period covered by the life of the pat- 
ent; or does it mean that where a person sues for any infringement 
under the original term, he must bring his suit within six years after 
the expiration of that term, and when he sues for anything under the 
extended term, he must bring his suit within six years after the ex- 
piration of that extension ? The language of the act is ambiguous, 
and the courts hâve differed in its interprétation. That the limi- 
tation applies to the entire period of 21 years as one term, see Sayles 
v. Richmond, F. é P. R. Co. 4 Ban. & A. 241. On the contrary, see 
Sayles v. Louisville City R. Co. 9 Fed. Eep. 512 ; Sayles v. Lake Shore 
é M. S. R. Co. Id. 515; Sayles v. Duhuque & S. G. R. Co. Id. 516. 

As the act is capable of two interprétations, we think that view 
more in accord with sound principles of equity, which forbids an in- 
quiry into profits extending baok a possible period of 27 years, when 
the évidence may be lost and accuracy becomes almost impossible. 
The demurrers to the first and second pleas are sustained. The de- 
murrer to the fourth plea is overruled. 
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Bhickle and othera y. South St. Louis Foundby Co.' 

(Circuit Court, E. D. Missou/ri. October 16, 1884.) 

1. Patents— Pleadin». 

A bill for tlie infringement of scveral patents upon machines cannot be 
maintained except where the machines covered by the patents hâve been used 
conjoiatly. 

2. Same — Same Pakties. 

Where a coi'poration is sued for the infringement of a patent, and ollicers 
of the Company are made parties, the fact that they are suoh offlcers should 
be averred. 

Demurrer to Bill for the Infringement of Patents. 

Edward J. O'Brien, for complainant. 

George H. Knight and Horatio D. Wood, for défendants. 

Teeat, J., (orally.) There are three défendants named hère, aûd 
net the slightest connection is shown as to their relationship to each 
other. Are they using the same machine? Are they partners? 
How is it that they are parties to this one proceeding ? 

Mr. O'Brien. The reason they are made so is that they are officers 
of the corporation. 

The Court. You ought to aver it, then. 

Mr. O'Brien. But my investigation into the matter led me to malie 
the bill without that averment, beeause the averment might carry 
with it a degree of uncertainty that hereafter might be a defect in the 
case. 

The Court. That makes no différence. If, at the time of the in- 
stitution of your suit, and thereafter, there was an infringement of 
your rights in connection with other défendants, they must answer. 
The change would not discharge them from that obligation. But the 
thought of the court is simply this : You sue on three patents. To 
escape multifariousness, you say they are susceptible of conjoint use, 
and that the défendant bas used them — one or more, you need not 
say ail — in violation of your rights. That would establish ail that 
you need in regard to that allégation on which your rights dépend, as 
against tbose who hâve infringed. If you wish to sue three parties 
instead of one, you must say that they are conjoined in some way, 
otherwise you would hâve three independent matters and suits against 
three independent défendants, who may hâve no association with each 
other, and be entirely disconnected from the transaction that you are 
desirous of Connecting them with. Now ifc is a very simple matter to 
amend. If the Kilpatricks are officers of that corporation, so aver. 
If it is a machine patent, as Mr. Woods says, that thèse parties are 
using, and if it is true that it is the uniting of your three patents, so 
say. If that be not true, then aver one or more of your patents that 
they put into this complicated machine. One is as good as twenty. 

1 Reported by Benj. F. Kex, Esq., of the St. Louis bar. 



106 ÏBDBBAL BEPOBIBB. 

They hâve no right to take your patent and put it into a combina- 
tioD, wbere it is an eseential élément. Make that allégation to show 
whioh the patents are, and that your three patents were susceptible 
of and are being conjointly used by the défendants; or, if that be not 
true, that one or more ofthem is used. I will sustain the demurrer, as 
it in volves the matter of phraseology, and will allow you to amend, as 
Buggested by the court, to show what connection your patents hâve 
with the South St. Louis Poundry Company. If thèse parties are of- 
ficers, say so; that cures that; and then that they are using thèse 
three patents conjointly. Then you will hâve no trouble when you 
corne to the final détermination. 
, Mr. Wood. The conjoint use must be ail in one machine? 

The Court. No ; I don't hold anything about it. "Sufficient for the 
day is the evil." There is the averment. I am only talking of the 
simple question of pleading; as he chooses to sue on three patents. 
He cannot maintain a bill on three patents and escape multifarious- 
ness unless he says that they are susceptible of conjoined use, and 
are conjointly used. That must be his averment. If it turns out, as 
you seem to suggest, that thèse are différent machines, and not a con- 
joint use, why. his bill will fail on the proof, and he will sue on the 
iùdividual patents separately. 



United States ». Frazer, 

{District Court, N. D. Illinois. October 20, 1884. 

Patents fou Inventions— Bili, bt United States to Ajsntji, Feauditlbnt I'at. 

ENT IN InTBRBST OF PrIVATB PARTIES. 

A bill in chancery to annual a paient, on the ground that the patentée falsely 
and fraudulently made oath tliat the alleged improvemeats had not been before 
knowQ or used, when in fact the process described in suoh patent had been 
fuUy described in a patent issued to him previously, and since expired, will not 
lie in the name of the United tJtates when the suit is really in the interest of 
private parties who hâve given bond to indemnify the government from ail 
costs of suit, and who could themselves set up such matters as a défense in a 
suit against them by the patentes. 

Bill to Cancel Patents, 

E. A. West and B. S. Tuthîll, for eomplainant. 

Coburn é Thacher, for défendant. 

Blodgett, J. This is a demurrer to a bill filed to cancel two pat- 
ents, the first dated September 9, 1879, and the second dated October 
19, 1880, both being issued to défendant for "improvements in axle- 
grease." The right to cancel thèse patents is claimed on the ground 
that the défendant, in order to obtain them, falsely and fraudulently 
made oath that the alleged iinprovements had not been before known 
or used, when, in fact, they had been publicly known and used more 
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than two years prîor to the application made therefor; and that the 
process deseribed in the patents was fuUy described in a patent is- 
sued to the défendant himself in October, 1860, which bas long since 
expired. The bill avers that the défendant Frazer, in 1863, com- 
menced, in the city of Chicago, the manufacture of axle-grease under 
what he pretended was the process covered by his patent of 1860; 
and after conducting the said business for some time, he sold it out 
to several persons, named in the bill, and they, after conducting the 
business for some time as his suocessors, formed a corporation which 
bas, since that time, conducted the same business; that since he 
sold his business the défendant bas obtained the patents now in 
question and again resumed business, claiming that thèse two pat- 
ents cover the device and process which such corporation is now 
using and which défendant so sold to said persons. This allégation, 
taken together with a letter from the attorney gênerai of the United 
States which was ûled with the bill, and appears as part of the rec- 
ord, shows, in substance, that this bill was prepared hère by a firm 
of well-known attorneys, who make patent cases their specialty, and 
submitted to the attorney gênerai, who transmitted it to the district 
attorney hère, with directions to file it upon sufficient bond being filed 
to indemnify the United States against ail oosts and expenses on ac- 
count of this proceediug. 

The averments in the bill, with the letter from ttie attorney gên- 
erai, show that the persons or corporation who claim to be aggrieved 
by the conduct of the défendant after he had sold them the exclusive 
right to manufacture this composition, hâve obtained the use of the 
name of the United States for the purpose of conducting a suit of 
their own in regard to the validity of this patent. The facts set out 
in the bill concerning the device described in the two patents of 1879 
and 1880, if true, are suËQcient to defeat this patent. They are such 
as are set up in very many if not almost ail patent controversies 
where the question of the novelty and validity of the patent is ohal- 
lenged, and such as almost every patentée is called on in some 
form to meet. It is true that it is an imposition on the patent- 
ofiBce to falsely make an affidavit that a device for which a patent is 
asked bas not been known and used prier to the invention thereof by 
the applicant for the patent. Such conduct mayjustlybe said to be 
frauduîent; but it is a fact which goes to the validity of his patent, 
and may be pleaded by any person against whom the patentée brings 
suit; and it seems to me that it would be better to léave the litigation 
of questions like this, which constitute a défense in patent cases, to 
the parties directly interested, rather than that the gOvernment should 
lend its name to a suit really in the interest only. of certain private 
parties. 

The practice hère inaugurated will, if foUowed, transfer nearly ail 
litigation on patents, exceptmere questions of fact as to infringement, 
to the office of the attorney gênerai, instead of ieaving it in the hands 
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of the persons directly interested. Patentées, as a rule, hâve trouble 
enough to establish their patents without being in péril at any time 
during the life of their patents of a suit, in the name of the United 
States, brought at the instance of interested parties, but not bound 
by any prior judgment or decree sustaining the patent. If the grant- 
ing of the patent was conclusive upon the public of the questions of 
fact upon whieh the patentee's right to it dépends, I can readily see 
that some mode of proceeding to cancel the patent for false and fraud- 
ulent statements in obtaining it would be almost necessary for the 
protection of the public ; but the issue of the patent is not conclusive 
upon any of thèse questions, AU questions as to the novelty and 
utility of the alleged invention and its prior use to such an extent as 
to make it public property can be raised as a défense by any person 
who is charged with infringement of the patentee's exclusive rights. 
The patentée takes his patent subject to ail thèse défenses, and must 
be prepared to meet them if the validity of his patent is denied. 

The bill in question is not authorized by any spécial statute of the 
United States. There is a statute that authorizes the bringing of a 
bill between interfering patentées, where two patents are issued for 
the same, or substantially the same, device, and the fact that con- 
gress did not authorize bringing a bill of this character is certainly 
a strong argument in favor of the view that it was not intended 
that bills of this character should be brought, and that they intended 
if a party took a patent he should take it subject to being defeated 
by those interested in its defeat, by traversing any and ail facts 
upon which his claim to the patent is based. Another considéra- 
tion of some weight in my mind is the fact that the public at large, 
the patent-office, and the United States hâve rested for about five 
years, in référence to thèse patents, without raising any question as 
to their validity, and it is now only at the instance of parties who 
are speeialiy and directly interested in their defeat, and who, by the 
showing of the bill, hâve a complète défense against both thèse pat- 
ents, that the name of the government is lent to thèse contestants un- 
der which to attack thèse patents, and that only upon a guaranty 
that the government is to inour no costs. If this suit can be main- 
tained by thèse individuals in the name of the government, upon 
the conditions named by the attorney gênerai, the next applicant for 
leave to bring a similar suit may hâve an equally meritorious case, 
but no means to idemnify the government against costs, and the ques- 
tion will arise whether he is to be denied the right to use the name of 
the United States because of his poverty. 

It must be conceded, upon the allégations of this bill, that the de- 
fendant has acted dishonestly, both in the false statements by which 
he obtained his patents, and in his dealings with the persons to whom 
he sold his business and the right to use bis process under his older 
patent; but the fact of such dishonesty does not clothe this court 
with jurisdiction to entertain a suit in the name of the United State? 
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to cancel tbe patent, when it is apparent that the nam^ of the gov- 
eniment is only colorably used, and that the suit is really prosecuted 
by private persons. Would it not be better to leave the attack upon 
such patents as hâve been obtained by false suggestions where they 
hâve heretofore been left, as défenses to the validity of the patents? 
My attention was called upon the argument to Mowry v. Whitney, 14 
Wall. 434, but I do not find in that case any authority for sustain- 
ing tbis bill. 

I do not intend to be understood as holding that a bill in ehancery 
will not lie in any case to annul a patent obtained by fraud, but only 
that this bill does not, in my opinion, make such a case as requires 
or authorizes the United States to allow the use of its name to fight 
out a contest between thèse individuals. 

The demurrer to the bill is sustained, and the bill dismissed for 
want of equity. 

See JJ. 8. v. Qunning, 18 Fed. Rep. 511. 



In re Pétition of Insurance Company op the State op Pbnnstlvania 
for the Proceeds of the Barge Waubaushene. 

{District Court, JS: D. New York. 1884.) 

1. Martnb Inscbancb — Paymbnt op Prbmfums — Delivbrt of Poucy Cok- 

TAINTNG RbCBIPT. 

The delivery of the policy of insuraace to the asaured, containing a receipt 
for the premium, estops the company, for the reason that the receipt is con- 
clusive évidence of payment; to the extent, at least, that such paymeat is nèc- 
essary to give validity to the contract. The company will not be" permitted to 
say that no contract "was made. 

2. Same — Unadthobized Act of Agent — Katification. 

When the unauthorized act of an agent is ratifled by the principal, the rati- 
fication relates back to the time of the ineeption of the transaction, and the 
act is treated throughout as if it were originally authorized. 

3. Samb — CoNTBACT — Webre Madb. 

The agents of an Insurance company in Biiffalo, New York, at the réquest 
of an agent in Canada, Insured a Canadian vessel. The note given for the 
premium was dated and signed in Canada, and made payable at a Canadiati 
bank, and the policy, containing the receipt for the premium note, was deliv- 
ered to the assured in Canada. Seld, that the contract was made in Canada, 
and that the case was governed by the Canadian la w. 

4. Bamb — Lien for Unpaid Pkemitjms— Nbw York Statdtb— Forkign Vkssbl. 

Thelawof New York creating a lien ip favor of underwriters for unpaid 
premiums of Insurance, has no relation to Insurance on a foreign vessel, the 
contract for which is made in a foreign country. 

5. Same — Maritime Libn. 

No gênerai lien is created by the maritime law, in favor of the insurer, for 
unpaid premiums. 

Motion to Confirm Report in Favor of Petitioner. 
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Benjamin H. Williams, for petîtîoner. 

Willis 0. Chapin, for respondent. 

CoxE, J. The petitioner is a marine insuranoe oompany of th© 

state of Pennsylvania, doing business at Buffalo, in this state, where 
Crosby and Dimick are its gênerai agents. They are also agents, 
either individually or as a firm, of three other marine insurance com- 
panies. The companies represented by them are known as the "Big 
Four." The barge Waubaushene is a Canadian vessel, registered at 
Toronto, Ontario. Her owner, Milton S. May, of London, Canada, 
applied in March, 1883, to A. H. Dalziel, an insurance agent and 
broker at Sarnia, Canada, for insurance upon her and other barges 
owned by him. The barge having been inspeeted at Buffalo, it was 
concluded to apply to Crosby and Dimick for insurance, it being 
understood that no one of their companies would write ail the poli- 
cies, that an application made to one would answer as well for each 
of the other three, and that the agents reserved the privilège to di- 
vide the risk according to the amount which each company would 
consent to assume. The application for the Waubaushene was made 
to the Thames & Mersey Marine Insurance Company, (one of the 
"Big Four,") and was dated March 30, 1883. The insurance asked 
for was $5,700, the applicant agreeing to give a note for the pre- 
mium ($384.75) at six months, indorsed by J. G. Miller and Eobert 
Moat, payable àt the Bank of Montréal. The application, made on 
one of the company's printed blanks, contained the following: 

"This application to be considered binding until rejected and due notice 
given tiie applicant; or approved, and the contract of insurance perfected 
by the issue tii the company's policy." 

The application was fiUed np by Dalziel, and sent by him to Crosby 
and Dimick. In ail this he acted for May. Crosby and Dimick re- 
ceived the application, and in response issued two policies, — one in 
the Pennsylvania Company, (this petitioner,) for $1,700, the other in 
the Thames <Sç Mersey Company, for $4,000. The policies, together 
with the premium notes, ready for signature, were sent to Dalziel by 
mail. The policies were delivered to May, and the notes, signed by 
him, but not indorsed, were .returned to Dalziel, who mailed them ta 
Crosby and; Dimick. The notes so signed were accepted and re- 
tained. The policy in question contains a provision that it shall not 
be binding ùntil countersigned by the gênerai agents at Buffalo. It 
was so countersigned at the time of delivery. It also provides, in 
substance, that in case of loss or misfortune, if the insurer is required 
to pay for rëpairs, etc., more than its just proportion, the surplus 
(with the premium note, if ùnpaid) shall be a lien upon, and shall 
be recoverable against, the vessel, or against the insured at the option 
of the insurer. The policy also contains the following receipt : 

"The assured hereby acknowleges the receipt of a note, at 6 months from 
May 1, '83, for the amount of the considération of this insurance, which, at 
the rate of 65 per cent, on $1,700, is $114.75 " 
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The words "A. H. Dalziel, Agept at Samia, Ont.," are indorsed ou 
the policy in the same handwriting, apparently, whieh appears on its 
face. The premium note is dated at Sarnia, Ontario, May 1, 1883; 
is made payable, not to the order of either of the persons proposed 
in the original application as indorsers, but to the order of the insur- 
ance company itself. The note recites that it is given for "premium 
of insurance on schooner barge Waubaushene, policy No. 611, of Sar- 
nia, Ontario, A. H. D. (A. H. Dalziel) Agency, Insurance Co. of the 
state of Pennsylvania," and that if it is "not paid at maturity the full 
amount of premium shall be considered as earned, and the said policy 
becomes void, while the amount remains overdue and unpaid." The 
note was indorsed by the company, Crosby and Dimick gênerai agents. 
The policy extended from May 1 to November 30, 1883, and was by 
spécial clause ccnfined to "total loss and gênerai average only." 

Upon the hearing before the commissioner the note was surren- 
dered. It bas ne ver been paid. The barge having been sold by or- 
der of the court in another proceeding, the petitioner now seeks to 
hâve the amount of the premium paid from the surplus in the registry 
of the court. The respondent, as mortgagee, resists this attempt, in- 
sisting that the debt is a mère personal contract of the owner, carry- 
ing with it no privilège against the ship. 

The questions which the court must examine are thèse : Mrst, was 
the contract made in the state of New York or in Canada ? In other 
words, is the controversy to be determined by the law of this country 
or Canada ? Second, has the law of New York, ereating a lien in favor 
of underwriters for unpaid premiums, any application to this case ? 
Third, is a gênerai lien created by the maritime law of this country ? 
The commissioner to whom the cause was referred decided — First, 
that the contract of insurance was made in New York ; second, that 
the New York law has no application to a Canadian vessel; third, 
that a maritime lien for unpaid premiums does exist in favor of the in- 
surer. That the commissioner was correct as to the second proposi- 
tion I bave little doubt, but am constrained to disagree with him as 
to the other two. 

Where was the contract made ? It cannot be said that any bind- 
ing contract was entered into when the policy was made out and 
mailed at Buffalo, for the reason that it dilïers wholly from the ap- 
plication. Eliason v. Henshaw, 4 Wheat. 225. The minds of the 
parties did not meet. They did meet, however, when, at Sarnia, On- 
tario, May accepted the contract and signed the note in the précise 
form adopted by the company. It is argued for the petitioner that 
as May agreed to give an indorsed note and did not do so, the minds 
of the parties did not come together until the unindorsed note was 
accepted by the agents at Buffalo. /Hence the contract was made 
there. The provision for an indorsed note was for the benefit of the 
insurers. Unquestionably, they could waive it. That they did waive 
it there is little doubt. They sent to Dalziel, who for this purpose 
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■was their agent, made so by thîs act, a policy of insurance and a 
note, with instructions to deliver the one and return the other prop- 
erly signed. The departure from the application was made, in the 
firât instance, by the insnrers. They knew that the owner of the 
Waubaushene had made no application to insure her in their Com- 
pany, that he had not even mentioned its name in this connection, 
and it may well be questioned whether they were in a position to de- 
mand from him any unusual conditions. But let it be assumed that, 
under the peculiar circumstances attending this application, they were 
justified in exacting an indorsed note. They did not do so, and the 
évidence seems to warrant the conclusion that they did not intend to 
do so. Mr. Marshall, who, on behalf of the company, sent the papers 
to Dalziel from Buffalo, testified : 

"My purpose in sending the note was to hâve Dalziel procure it to be signed 
by the insured and to return to us. Tliis was done. This is the way we alvvays 
do with Dalziel or any other applicant, and he is expected to hâve the note 
executed and returned. * * * The gênerai instructions to ail our agents 
and broliers are to hâve the note signed when they deliver the policies, and 
Dalziel was included in this nuinber." 

There is no prêteuse that Dalziel had any spécial instructions in 
this case. Certainly he was not asked to obtain an indorsed note. 
Had he entertaihed any doubt on the subject, the form of the policy 
and the note must hâve removed it. The policy was complète and 
ready to deliver. It acknowledged receipt of the note in the ordinary 
form. The note, made payable to the company's own order and not to 
the order of the proposed indorser, completely negatived the idea that 
anything but the signature of May was required. If the insurers in- 
tended to rely upon the agrôement in the original application, would 
they not hâve made the note payable to the order of Miller or Moat? 
Most certainly. They had departed from many of the provisions and 
stipulations of the application. They waived others. This was one 
of them. In the application the note was to be made payable at the 
Bank of Montréal. In the note sent Dalziel the space designed for 
the insertion of the place of payment was leffc blank. This was a 
waiver of that condition, and can it be successfully argued that had 
May inserted some other bank the contract would hâve been incom- 
plète till the agents at Butïalo had assented to the change? It is 
thought not. But assuming that they did not intend to issue the 
policy until an indorsed note had been executed, are they in a posi- 
tion to maintain such a proposition? Are they not concluded by 
their own acts ? They made Dalziel their agent to deliver the policy 
and return the note to the company. They refer to him on the back 
of the policy as "Agent at Sarnia, Ont." In the note they refer to the 
policy as of the "Sarnia, Ont., A. H. D. Agency." They held Dalziel 
out to May as the person with whom he was to deal, at least so far 
as the delivery of the policy and the return of the note was concerned. 
And when to this is added the fact that they gave May a receipt "for 
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the amount of the considération of this insurance,"it is, indeed, diffi- 
cult to understand upon what theory they can now be heard to say 
that no contract was consummated at Sarnia. 

It has frequently been' held that a delivery of the policy to the as- 
sured containing a receipt for the premium estops the company, for 
the reason that the receipt is conchisive évidence of payment, to the 
extent at least that such payment is necessary to give validity to the 
contract. 3 Kent, Comm. 260; Provident Ins. Co. v. Fennell, 49 111. 
180; Basch v. Humboldt Ins. Co. 35 N. J. Law 429. 

Had the tessel been lost while the note was yet in the mails be- 
tween Sarnia and Buffalo, it is thonght that May could hâve recovered 
the insurance upon the groùnd that the contract was executed be- 
tween him and the company. If the agreement was not as favorable 
to the insnrers as they could wish, they hâve no one but themselves 
to blâme; it was their négligence and not May 's that produced this 
resuit. But again, let it be assumed that Dalziel had no authority 
to act for the company; that his acceptance of the note was not au- 
thorized, and that the insurers are not by their own acts estopped 
from asserting that no contract was made. Did not their subséquent 
conduct ratify the agreement? What Dalziel did, if he had author- 
ity to do it, consummated a valid contract. This will hardly be dis- 
puted. But the insurers accepted the note which they now say he 
was not authorized to take. Did they, by this act, make a new con- 
tract, or did they ratify the old one? Plainly, the latter. The rati- 
fication related back to the original act. It could relate to no other act. 

Judge Story, speaking of the rule of ratification, say s: "In short, 
the act is treated throughout as if it were originally authorized by 
the principal; for the ratification relates back to the time of the in- 
ception of the transaction, and has a complète rétroactive efficacy." 
Story, Ag. § 244. See, also, Soames v. Spencer, 1 Dowl. & E. 32, 
(16 E. C. L. 14;) Moss v. Rossie Lead M. Co. 5 Hill, 137; Lawrence 
V. Taylor, Id. 107; Hankins v. 'Baker, 46 N. Y. 67Q. 

The case is not like Shuenfeldt v. Junkermnnn, 20 Fed. Eep. 359, 
whpre the défendants were endeavoring by a disingenuous défense to 
avoid the obligation imposed upon them by a contract fairly made, 
and of which they had had the full benefit. The court strained the 
rule in that case to uphold the contract, and prevent the success of 
an unfair proceeding. 

The subject of the insurance was a Canadian vessel. The note, 
payable at a Canadian bank, was dated and signed in Canada. The 
policy, containing a receipt for the premium note, was delivered in 
Canada. The ratification, if ratification were needed, related back to 
what took place in Canada. It must be held, therefore, that the con- 
tract was made in Canada, and, as a necessary resuit, that the case 
must be determined by Canadian law. Heebncrv.Eagle Ins. Co. 10 
Oray, 131, 143; Maie v. Roberts, 3 Esp. 163; Thwing v. Great West 
Ins. Go. 111 Mass. 93; Wood, Fire Ins. § 93. 
v.22p,no.l — 8 
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It Î8 not contended by the petitioner that a lien is created for suoh 
a debt by Canadian or English law. It seems to be conceded that a 
debt contracted in thèse ciroumstances in Canada gives the créditer 
nothing but a personal claim against his debtor. The évidence be- 
fore the commissioner was positive in this regard, and was not ques- 
tioned by the petitioner. Thèse considérations also effectually dispose 
of the second question above referred to relating to the lien created 
by the statutes of our state. EegardlQss of the place of contract, it 
will hardly be asserted that such a law has any relation to Insurance 
on a foreign vessel. Moores v. Lunt, 4 N. Y. Sup. Ct. Eep. (Thomp. 
& 0.) 154; affirmedj 60 N. Y. 649. See, also, Brookman v. Hamill, 
43 N. Y. 654. 

When, however» the additional fact appears that the contract is 
also a foreign one, ail possible doubt is removed. The opération of 
the statute ie, by express terms, confined to contracta made within this 
state. 

But it is argued that, irrespective of the lex loci contractus, the 
lien should be enforced if recognized by the lex fort; that the ques- 
tion résolves itself into one of remedy only. I cannot accept this 
view. The court should hesitate to give a party a lien when his con- 
tract gives him none. As was said by Mr. Justice Bbadlet in The 
Lottawanna, 21 Wall. 558, 579 : "A lien is a right of property, and 
not a mère matter of procédure." Should the petitioner obtain a 
decree, it will be enforced according to the law of the forum. But 
this question stands at the very threshold of its right to obtain a de- 
cree. The respondent inaists that petitioner has no standing in 
court unless it establishes a lien, and the proof shows that it has no 
lien. The argument that a lien should be established simply because 
the action is brought in this court, would lead logically to the con- 
clusion that material-men, who furnished the barge with supplies at 
Toronto, where no privilège exists, could acquire one by bringing their 
action hère. A lien once established will be enforced according to 
our own and not Canadian procédure. But our courts should not at- 
tempt to give rights to suitors which they do not possess at the time 
they commence their proceedings. If there is hère a right to the 
surplus, it can rest only on the theory that petitioner had a lien which 
attached to the ship. As it had no privilège against the ship, it can 
hâve none against the proeeeds. 

Judge Stokt, in his Conflict of Laws, says, at page 453, (8th Ed. :) 

"Where the lien or privilège is created by the lex loci contractus, it will 
generally, although not universally, be respectée! and enforced in ail places 
where the property la found, or where the right can be beneflcially enforced 
by the lex fort. And on the other hand, where the privilège or lien does not 
exist in the place of the contract it will not be allowed in another country, 
although the local law where the suit is brought would otherwise sustain it. " 

I am clearly of the opinion that the insurers cannot succeed, for 
the reasons that the contract was made in Canada, and having no 
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privilège there there can be none anywhere. I atn aware, however, 
that there is not entire unanimity among the authorities upon the 
last question considered. Namely, whether the law of the contract 
or the law of the forum should be controlling? See The Maggie Ham- 
mond, 9 Wall. 435, 451,452; Scudder v. Union Nat. Bank','^! U. S. 
406,412,413; jffamsora v.Sierrj/, 5 Oranch,2S9; The Union, Ihuah. 
137; Ogdenv. Saunders, 12 Wheat. 213, 361. 

But the case will be relieved of ail perplexity on this score should 
the conclusion be reached that by the lexfori, also, no maritime lien 
exists. Although a détermination of this question may not be nee- 
essary after the finding that the contract was made in Canada, yet, 
it is thought proper to décide it in view of the possible doubt above 
referred to ; and for the f urther reason that a matter of such impor- 
tance to insurer and insured may not longer be left open to conject- 
ure in this district. Inasmuch as there is a clause in the policy 
making the premium a lien in case of misfortune and loss only, and 
a provision in the note rendering the policy void in case of non-pay- 
ment; it is by no means certain that a privilège would be sustained 
in any tribunal. For it may, with plausibility, be argued that no 
benefit could possibly accrue to the ship after the policy was forfeited; 
that the underwriters preferred the penalty to the lien. But thèse 
considérations are, perhaps, subordinate to the main question, which 
is : Does our law recognize a maritime lien for unpaid premiums in 
favor of underwriters ? The affirmative of this proposition is held by 
the foUowing authorities, where the lien is relegated to the lowest 
class of maritime privilèges. The Dolphin, 1 Flippin, 580; afiBrmed 
in a qualified way, Id. 592; The Illinois, deciied on the authority of 
The Dolphin, 2 Flippin, 383; The Guiding Star, 9 Fed. Ebp. 521; 
affirmed, 18 Fed. Rep. 263. In this case the lien was sustained be- 
cause given by a state statute upon vessels navigating the waters of 
the state, or bordering thereon. 

The foUowing cases décide against the lien : The Jenney B. Gil- 
key, 19 Fed. Eep. 127; The John T. Moore, 3 Woods, G. C. 61; The 
Robert L. Lane, 1 Low. 388, where the question is referred to, but 
not decided. See, also, the note to The Dolphin, in whieh the reporter 
has collected numerous authorities bearing upon the subject. The 
argument against the lien seems to me to bave the most weight. That 
the contract of Insurance upon a ship is in its nature maritime, is no 
longer an open question. Insurance Co.v. Dunham, 11 Wall. 1. It 
is, however, a contract for the personal indemnity of the insured. 
The crédit is given to him, not to the ship. The principle upon which 
the law recognizes a lien for necessaries is that the ship may thus be 
enabled to engage in the compétitions of commerce. Security is given 
the material-man, it is true, but the chief benefit is to the ship. It 
enables her to sail. A contract of insur'ance in no way aids the ship. 
She sails no better and no faster because of the insurance. It puts 
no steam in her boilers, and no wind in her sails. Insured and un 



116 r^DBBAL BEP0BTE5. , 

insured veseels are tossed alike by the tempest, and are alike Habit» 
to "the péril of waters, winds, and rocks." Indeed, there are those 
uncharitable enough to assert that a libéral Insurance on a vessel 
does net tend to make lier m.ister and orew more diligent in guard- 
ing against danger, or more obstinate in refusing to abandon her to 
her fate. It is argued with considérable force that the contract is 
frequently one for an indemnity against partial as well as total loss, 
and contains numerous provisions for repairs, salvage, etc. But thèse 
provisions are incidental to the main agreement, are often optional 
with the underwritei's, and are inserted for their beneflt rather than 
for that of the insured. The advantage to the vessel is in the future, 
and dépends upon many remote contingencies. It is in this respect 
différent from every other service to which a privilège attaches. If 
Insurance were regarded by the admiralty as essential for the proper 
equipment of the ship, would not the ship's husband and master bave 
been permitted to contract for it ? Yet neither oan do this, though 
both hâve the right, generally, to bind the ship for necessaries. 

If, in case of loss, the liens were transferred to the Insurance 
money there would be great cogency in the argument that the ship 
is benefited. An insured ship would then be able to offer additional 
security to those furnishing her with necessaries. But such is not 
the case. As is said in The John T. Moore, supra: "In case of loss the 
maritime liens upon the vessel are displaced and do not follow the 
Insurance money. The money goes to the owner and not to the lien- 
holder, who may insure his own interest." Again, unless distin- 
guishable in some way from maritime privilèges in gênerai, the lien, 
if established, must cover the entire ship and not alone the insurer's 
interest. It must proceed upon the theory that the crédit of the ship 
is pledged. It must be a lien enabling its hoider to seize and sell 
the ship wherever found. It must follow the proceeds wherever they 
may be. But ail who bave an interest in the ship may insure ; part 
owners, lienholders, and mortgagees. Upon what prinoiple of law 
should the owner of a twentieth part be permitted to croate a lien 
upon the other nineteen-twentiethe, because he is in default to the 
underwriters for the risk they bave run on his behalf ? A case might 
easily be imagined where the insurers could seize a ship and sell her, 
or cause great loss, upon a claim for premiums on a policy issued 
to a lienholder or mortgagee. Parties having interests of this char- 
acter ought not to be permitted to protect themselves at the expense 
of the ship. And yet, if the principle is once admitted, upon what 
theory can they be excluded? Unless the ship is benefited the ship 
should not pay. 

Another objection is the almost absolute impossibility of ascertain- 
ing the existence of the incumbrance. The courts do not and ought 
not to favor secret liens. They should not be extended. And yet 
the most diligent inquiry might fail to discover liens of this character. 
This is not true to the same extent of other maritime privilèges. An 
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examination of the ship or inquiries addressed to her master and 
crew -will in almost every instance reveal her liabilities. But what 
method of investigation would enable a proposed purchaser or char- 
terer to discover, for instance, that a lien existed in f avor of a f oreign 
insurance company for a policy issued to a former part owner? 

The interests of the underwriters can be fully protected without 
the lien, and it is thought that no sound reasoning, drawii from the 
law maritime, can be invoked in its favor, but, on the contrary, its 
establishment will lead to confusion and often to injustice, without 
corresponding advantage. The exceptions of respondent are sus- 
tained. 



Thb George Mubeay. 
(District Court, N. D. Illinois. May Term, 1884.) 

1. Collision — Fault— Steamer and Schooner — Night— Bpbed — Change .of 
Course. 

Upon examination of the évidence, held, that the steam-pro palier Canisteo was 
alone responsible for the collision with the schooner George Murray, because 
of her négligence in not giving the schooner so wide a berth as not to hâve em- 
bariaiïseil or alarmed her, and in uâing too great speed for sorne moments beforé 
the collision, and after the danger of collision should hâve been apparent to 
her offlcers. Held, further, that the only change of course on the part of the 
schooner was made at the moment of e.xireme péril, and when allowable as an 
act in extremis, even when, if it had not been made, perhaps there might hâve 
been no collision. 

a. SaME — LOOKODT. 

The précaution of a lookout is not indispensable when, from the ciroum- 
stances, a looliout could not be of service, or when the offlcer of the deck is m 
full possession of ail the information a loolioat could possibly give. 

Damages for "Collision. 

Schuyler é Kremer, for Wiley M. Egan, Petitioner. 

Robert Rae, for Phénix Insurance Company. 

Blodgett, J. On the morning of October 14, 1880, a collision oo- 
curred in the waters of Lake Michigan, a short distance ofif Point 
Waugoschance, between the schooner George Murray and the steam- 
propeller Canisteo, in which the Canisteo was so badly damaged that 
she was beached within a short time after the collision. Wiley M. 
Egan, as owner of the schooner, filed a pétition for limitation of lia- 
bility, and the usual monition against ail persons having any claims 
against the schooner was issued. The Canisteo was bound on a voy- 
âge from Chicago to Buffalo, with a cargo consisting in part of 15,000 
bushels of corn on which the Phénix Insurance Company had issued 
a policy of insurance. The cargo of the Canisteo being a total loss 
by reason of the collision, the insurance company paid the loss, to 
the amount of $7.200, under the policy, and presented its olaim for 
the amount in its own behalf, asking to be subrogated to ail the rights 
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of the owner of the cargo, and olaîmed to be paîd its proportion ont 
of the appraised value of the Murray, on the ground that the collision 
in question occurred by reaaon of the négligent navigation of the 
Murray and negleet of duty by her officers and crew. The allowance 
of this claim was resisted by Egan on the ground that the collision 
was brought about wholly by the négligence of those in charge of the 
Canisteo. On the issue thus made as to négligence proofs were 
taken, and the commissioner has reported that the collision was oc- 
casioned by the fault of those in charge of the Canisteo, and not by 
reason of any fault on the part of the Murray. To this finding by 
the commissioner the insarance company has ûled exceptions wbich 
bave been fully dîscussed by counsel. 

The faults charged by the insurance company against the Murray, 
as a ground of recovery, are : (1) That the schooner, after she was 
sighted by the steamer, and when they were approaching each other, 
changed her course, and thereby oaused the collision; (2) that the 
schooner had no lookout; (3) that the officer of the deck of the 
schooner neglected his proper duty at a time when his active vigil- 
ance and attention to the navigation of the vessel was demanded, to 
attend to other work belonging to his subordinates. The testimony 
is voluminous and, as is usual in collision cases, contradictory in 
many important particulars. It is, however, conceded on both aides 
that the collision occurred between half past 3 and 4 o'clock in the 
morning; that the night was clear and the wind about south-east, — a 
six to eight knot breeze ; that the steamer, when she ûrst sighted the 
schooner, was to the south and west of Waugoschance light, running 
about north-east, in the usual track of steamers approaching the en- 
trance to the straits of Mackinaw; and that the schooner was to the 
north of the light, having just passed through the straits on her way 
to Chicago. It must also, I think, be assumed as true, from the 
proof, that at the time the shooner was first seen on the steamer she 
had changed her course from about west, which she had been run- 
ning while in the straits, to a south-westerly course, for the reason 
that the master of the steamer says he first saw the green light of 
the schooner, which would indicate that the schooner had passed 
sufficiently west to round point Waugoschance, and shaped her course 
for the Manitous. This was about 20 minutes before the collision, 
and the vessels were then four or five miles apart, the steamer run- 
ning about nine miles an hour, and the schooner about six miles an 
hour, making the united speed about fif teen miles an hour. 

The mate of the Canisteo, who was the officer of her deck at the 
time of the collision, and is the principal witness relied upon by the 
insurance company, to show that the course of the schooner was so 
changed as to cause the collision, says that he first saw the schoon- 
er's green light, and that it bore about half a point on his starboard 
bow; that she kept her green light in view eight or ten minutes, and 
then showed a red light ; that he then put the wheel of the steamer 
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to port, so as to keep her to windward of the schooner and show her 
his red light. Then the course of the schooner was changea, and she 
showed him her green light, whereapon he put his wheel to star- 
board so as to show his green light to the schooner. Soon after the 
schooner showed her red light again; whereupon the wheel of the 
steamer was put hard to port, and then the collision occurred the 
steamer striking the schooner just forward of her mizzen rigging, 
staving in the bows of the steamer, but doing comparatively slight 
damage to the schooner. Four witnesses, Greenwood, Eock, Jack- 
son, and Mrs. Givens, who were on the schooner, are also called by 
the insurance company. At the timo the steamer was sighted on the 
schooner the mate of the Murray was officer of her deck, and Greenwood 
and flock were in his watch. When the course of the schooner was 
changed from that sailed while passing throngh the straits to the 
course for the Manitous, it became necessary to haul in her salis so 
that she would run doser to the wind. Eock had been acting as 
lookout, but was called by the mate to help him, the mate, and Green- 
wood, the other seaman of the watch, haul aft the main and mizzen- 
sheets. Eock states that he had seen the lights of the steamer and 
reported her to the mate before he went aft to help haul in the sheets. 
Greenwood says that while the mate, Eock, and himself were at work 
at the sheets, the captain came on deck; that he, the captain, looked 
over the lee side, which was the starboard side of the schooner, and 
said to the mate, "What light is that?" that they ail looked and saw 
the green light and masthead light of the steamer, and that the 
steamer was then from one to two points on the schooner's starboard 
bow; that soon after the captain ordered Eock to show a torch, and 
while he was showing the torch, the captain shouted to the man at 
the wheel, "Hard up!" and the wheelman answered, "Hard up, sir;" 
that they immediately saw the steamer's lights first ahead, and then 
her red light on the port bow of the schooner, and then the collision 
occurred, 

This witness' statements as to time are quite loose and uncertain, 
but his statement of the séquence of events is fairly clear. He was 
engaged in helping haul in the sheets, heard the captain ask what 
light that was, and the mate's reply ; looked himself and saw the 
steamer's green light; then, and while witness was still at work at the 
sheets, the captain ordered a torch to be shown, and while the torch 
was being shown he ordered the wheel hard up ; then the steamer 
crossed the bows of the schooner and showed her red light on the 
schooner's port side, and then came the collision. Eock states that 
while he was helping to haul aft the sheets, the captain came on deck, 
looked out, and asked, "What light is that to leewai 1 ?" The mate re- 
plied, "Some steamer bound down." The witness looked and saw the 
steamer's green light, then thought he saw her red light, but does not 
state how much time passed between the time he saw the green and 
the time he thought he saw the red light. The captain then ordere^ 
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a torch shown, and ordered the wneel hara ap. He showed the torch 
for a suffieient length of time, then put it out, and gave the alarm to 
the watch below, and just as some of them got on deck the collision 
occurred ; that af ter the wheel was put hard up, the schooner swung 
off to leeward, and was swinging to leeward when the collision oc- 
curred. ïhe witnesa Jackson was in the watch below, and asleep 
when the alarm was given. He states that when he came on deck the 
schooner was paying off very fast, with the steamer on the schoon- 
er's port bow. He says, no sooner had the schooner paid off than the 
steamer Walked right into her weather quarter. Mrs. Givens, the 
cook of the schooner, was in her room until the alarm was given. She 
testified that she saw the torch shown, and that, five or six minutes 
after it was put out, she heard the order to put the wheel hard up 
given. It is quite évident that neither Jackson nor Mrs. Givens saw 
anything until just the moment before the collision, and their testi- 
monythrows little light upoa the circumstances which brought about 
the collision. 

This is ail the testimony as to the alleged changes of course by the 
schooner, and it will be seen that the witnesses on the schooner only 
testify to one change of course, and that was at or about the time 
the torch was shown. Some say the order to put the wheel hard up 
was given before, and some say it was given after, the torch waa 
shown, and the concurrent testimony of thèse witnesses is, that at 
the time the torch was shown the danger of collision had become im- 
minent. Indeed, it can hardly be supposed that the captain of the 
schooner would bave deemed it necessary to show a torch on such a 
night — when the atmosphère was so clear that there was no difficulty 
in seeing objects like a steamer or schooner at quite a distance, with- 
out référence to their lights — if the maneuvers of the steamer had 
not been such as to create alarm or cause him to infer that, for some 
reason, those in charge of the steamer had not seen the schooner, and 
were not aware of the danger. 

On the part of the Murray, we hâve the testimony of Capt. Hurlbut, 
Cassan, the man at the wheel, and Smith, the mate, that no change 
was made in the course of the schooner until just the instant before 
the collision, when the wheel was put hard up by order of the captain. 
Bracken, the mate of the Canisteo, states that at about the time he 
got the schooner 's red light the last time he gave several sharp toots 
from bis steam-whistle, and signaled to stop and back; but that thèse 
signais were hardly responded to before they struck, and Capt. Hurl- 
but says that the order "hard up" was given when he heard thèse 
whistles. Cassan, the wheel sman of the schooner, says the steamer 
was almost into the schooner when he got his order to put his wheel 
hard up, and that it was right after he heard the whistles and signais 
to back oh the steamer. 

This testimony is so probable, and in accordance with the nat- 
ural course of occurrences, that 1 must say it seems to me much 
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more crédible than that of Bracken, the mate of the Canisteo ; es- 
pecially when Braeken is uncorroborated in this material point. 
Both Smith, the mate of the schooner, and Capt. Hurlbut, who was 
on deck, and had assumed command certainly before there was any 
apparent danger of a collision, were experienced navigators, who 
must be presumed to hâve fully understood that beat known of ail 
sailing rules, and the one that the navigator of a sailing oraft has, 
-lerhaps, most frequently in thèse days to apply: that a sail-vessel 
oiust hold her course, and a steamer is bound to keep eut of her way. 
Why, then, should this schooner's course hâve been changed? 
Any one who reads the proofs must be satisfied, I think, that the 
schooner had rounded Waugoschance and laid her course for the 
Manitous when the captain came on deck. The vessels were then 
four or five miles apart. The mate had made the course south-west. 
The captain directed it to be made south-west by south, and she was 
brought up to that course. This was no such change as would em- 
barrass the steamer, for the steamer was to leeward of the schooner, 
and this change would carry the schooner still more to windward, 
and keep her green light still in view from the steamer. Capt. 
Hurlbut States that after be came on deck, and had made out the 
steamer's green light on his starboard bow, he noticed the steamer 
changed her course so as to cross his bows and show him her red 
light. He then directed the torch to be shown, and while it was 
burning the steamer passed clear across his bows and went off to 
windward, and that he next saw the steamer coming in upon his 
port quarter, when the order to put the schooner's wheel hard up was 
given. If Greenwood, Eock, Cassan, Smith, and Hurlbut are to be 
relied upon, if the truth can fairly be inferred or deduced from their 
testimony, there was no occasion for changing the schooner's course 
after it was made south-west by south, when the vessels were four to 
five miles apart, until the collision became imminent; and her offi- 
cers knew ehe had no right to change it, under the circumstances, 
except in the immédiate péril of collision. It is true, as suggested 
by the proctor of the insurance Company, she was probably making 
some leeway, which would tend to carry her toward the track of the 
approaching steamer; but that is a matter which the steamer was 
bound to take notice of, and keep far enough away so that the 
schooner's leeway should not bring them together. But the matter 
which impresses me most is that the mate in command of the steamer 
was négligent in not giving the schooner a wider berth. From the 
time he saw the schooner, according to his own statements, they 
approached each other nearly heads on. This there was no neces- 
sity for him to do, and he ought not to bave done it. He should 
hâve given the schooner so wide a berth as not to hâve embarrassed 
or alarmed her. He had ample sea-room to do this, and I see no 
excuse for his failure to do it. In fact, I see no good reason why 
this steamer, that was first sighted to leeward of the schooner, 
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fihould in so short a time hâve been found upon her wîndwàrd sîde. 
I am satisfied that the only change of course made by the schooner 
was made in extremis, under the immédiate péril of collision, and 
■with the hope of thereby preventing or mitigating the effects of a 
collision. I am also of opinion that the speed of the steamer -was 
toc great for some moments before the collision and after the danger 
of collision should hâve been apparent to her officers. 

The next point to be considered is the allégation that the schooner 
had no lookout. As to this there can be no doubt, from the proof, 
that Eock had been acting as lookout, and that he was fuUy compé- 
tent for such duty, up to the time that the mate called him to help 
haul the sheets aft; before that time he had seen the steamer'» 
lights and reported them to the mate. When the captain came on 
deck Eock was still working at the sheets, and the captain, seeing 
the lights, made ine[uiry about them, and the reply made to him 
by the mate shows that the mate was aware of the approaohing 
steamer, as bis reply was, "It is some steamer bound down, I sup- 
pose." The mate, therefore, and the captain were both then fuUy 
possessed of ail the information the most vigilant lookout could baye 
given them. At that time there was no apparent danger. The ves- 
sels were running green to green, with the pathway of the steamer 
outside or to the westward of that of the schooner. The steamer 
could easily hâve gone off a point or two further, so as to hâve car- 
ried her clear away from the schooner's pathway, as there was no ob- 
stacle to hâve prevented her from doing so. The captain watched 
the steamer until he saw her going to windward instead of to lee- 
ward of the schooner, and when he saw her crossing the schooner's 
bows, so as to show him her red light, he deemed it a proper précau- 
tion to display a torch. The services of a lookout, for the purpose of 
informing the officers of the schooner of the proximity of this steamer, 
were not needed after the captain came on deck. The rule is fully 
settled that the précaution of a lookout is not indispensable when, 
from the circumstances, a lookout could not be of service, or when 
the officer of the deck is in full possession of ail the information a 
lookout could possibly give. The Farragut, 10 Wall. 334; The Fan- 
nie, 11 Wall. 238; The Milwaukee, 1 Brown, 313; The Franz Sigel, 
6 Ben. 550. I cannot, therefore, gee that the temporary employment 
of the man assigned to the duty of lookout, in helping to trim the 
aft sheets, contributed in any degree to this collision. Nor did the 
fact that the mate was for the time attending to hauling in thèse 
sheets contribute to the collision, because the proof shows that even 
if this was incompatible with any other duty devolving upon him as 
officer of the deck, he was relieved from that duty by the présence ot 
the captain, who assumed charge and became officer of the deck be- 
fore there was any apparent danger. 

I agrée with the learned counsel for the Insurance company that, 
in a case like this, if any substantial fault of the officers of the Mur- 
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ray contributed to bring about this collision, then, as to the ownerof 
the cargo of the Canisteo, or this insurance company, who représenta 
the rights of the owner of the cargo, the Murray is a tort-feasor, al- 
though there may hâve also been contributory fault on the part of 
the Canisteo. But I do not find in this proof, when fairly considered, 
any contributory fault on the part of the schooner. The testimony 
of Bracken, as to the repeated changes of course by the schooner, is 
not supported by the other witnesses called by the insurance com- 
pany from the crew of the steamer or of the schooner; but, on. the 
contrary, ail the witnesses on the schooner who should best know what 
was done on board of her concur that there was but one change of 
course by the schooner from the time the vesseltf sighted each other 
when four or five miles apart, and after the schooner had passed 
through the straits, and shaped her course for the Manitous, and that 
this change of course was made at the moment of extrême péril, and 
when allowable as an act in extremis, even when, if it had not been 
made, perhaps there might hâve been no collision. 

Some stress was laid at the argument upon the fact that the an- 
swer of Mr. Egan to the pétition of the insurance company does not 
charge the fault of the collision upon the steamer, and exonerate the 
schooner from fault. It is évident that the proof bas been taken 
without objection, so far as shown by the record, for the purpose of 
ascertaining who was at fault for the collision, and if the allégations 
in any of the pleadings are not broad enough to admit the proofs, 
they may be amended before the decree is entered. 

The exceptions to the commissioner's report are overruled, the re- 
port confirmed, and pétition of insurance company dismissed, at pe- 
titioner's cost. 



The Geapeshot, etc., and Six Other Cases. 
(Vistricl Court, S. D. New York. Ootober 20, 1884.) 

JftABITIME AND STATUTOBT LiEîTS — REPAIES AND SUPPLIES — OUDKE OF DlS- 
TKIBUTION. 

Claims for ordinary repairs and supplies, furnished upon running accounts, 
to a tug running about the harbor of New York, that are contemporaneous, 
or nearly so, and overlap each other, should be paid pro rata, in case of an 
insufïiciency. No distinction will be made between strictiy maritime liens for 
supplies in foreiga ports, and statutory liens given for similar supplies in a 
home port. ' 

Bame-^Damaqb Olaim on Towagb. 

The lien for a daim of damage upon a contract of towage, for-negligently 
running a tow aground, charges the vessel as she was at the time she caused 
the injury ; that is, subject to the liens already existing for previoua supplies. 
Held, therefore, that a rest should be made in the various running accounts 
for supplies at the date when the damage lien accrued ; and that the claims 
up to that date were entitled flrst to be paid in full, as against the damage 
claim, biit without préférence among themselves; and that any surplus should 
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be next applied upon the damage claira, as ascertained, and sucli surplus, If 
any, retained in the registry to await the décision of the damage suit. 

5. Same — Supplies Purnished Pendente Liïb I'ostponed. 

For supplies and repairs furnished in a foreign port, after the arrest of the 
tug by the marshal of tlils district and while he permitted her to be navi- 
gated, no lien allowed as against prior claims in suit. 

4. SaMB — LiBEL FOR WaGBS — COSTS. 

In a suit for wages, entitled to be flrst paid in full, under 'which, also, the 
vessel was seized and sold, the costs should also be paid in full. 

6. SAMB — COSTS IN OTHBli CaSBS. 

The costs upon ail the other necessary libels directed to be taxed and added 
to the respective claims, and paid with tliem fro rata. 

In Admiralty. 

Alexander é Ash; for Coffey and others. 

Owen é Gray, for Coffin and others. , 

Thomas M. F. Bandolph, for Communipaw Coal Co. 

Beown, J. The tug-boat Grapeshot, having been libeled upon va- 
rions claims for wages, for repairs and supplies, and for damages, bas 
been sold, and the net proceeds, amounting to $1,058, hâve been paid 
into the registry of the court. She was first seized under a libel filed 
by James Coffey and others for wages. Four other libels, filed shortly 
afterwards, were ail for repairs and supplies furnished to the tug, each 
consisting of varions items furnished at différent times. They ail 
overlap one another, and cover a period extending from about March 
1 to Jnly 16, 1884. The libel of Richard Coffin was filed to recover 
damages sustained by the sciiooner Velma, which was in tow of the 
Grapeshot, and is alleged to bave been run aground on JulyS, 1884, 
through the négligence of the tug. ïhis was the earliest libel filed, 
though not the first under which the Grapeshot was arrested. The 
liability of the tug for thèse .damages is denied, and the suit has not 
yet been brought to trial. In ail the other cases judgmenta hâve been 
reeovered. The last libel filed was for coal supplied by the Com- 
munipaw Coal Company to the amount of $34.38, between July 18 
and July 22, 1884, after the arrest of the vessel by the marshal, and 
while she was in his custody and was apparently permitted by him 
to be run by the owners. The amount in the registry being insuifi- 
cient to pay ail the varions claims, the parties hâve submitted to the 
court the question of their respective priorities, as well as their right 
to costs. 

I do not flnd upon the facts any such lâches in regard to any of 
the claims as should debar them from their proper order of privi- 
lège. The claims for wages must, therefore, be paid in full, and the 
proctors in that case should be allowed one full bill of costs, as the 
vessel was seized and sold in their suit. The Samuel J. Christian, 
16 Fbd. Eep. 796; The J. W. Tucker, 20 Fed. Eep. 134. 

The lien claimed by the Communipaw Coal Company for coal sup- 
plied to the vessel while she was in the lawful custody of the marshal 
must be postponed to ail other claims. The company had already 
libeled the vessel for previous supplies to a considérable amount. It 
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cannot be allowed tHat the claims of libelants shall be prejudiced by 
any supplies subsequently furnished while the vessel is legally in the 
custody of the court, tbrough the possession of the marshal, in consé- 
quence of any consent that he may hâve given to her f urther naviga- 
tion. The Aline, 1 Wm. Eob. 112, 122. 

The four other libels for repairs and supplies embrace, as I hâve 
said, numerous items extending over a period of about four months, 
and overlapping one another. They are, each of them, brought upon 
running bills of aocount with the steam-tug, which was employed en- 
tirely about the harbor in making short trips daily, or several trips a 
day. It is impracticablo to regard each of such trips by this tug as a 
separate voyage, or to base any priorities upon the order of such trips. 
It would be almost equally impracticable to adjust the priorities of 
thèse various overlapping items of supplies in the inverse order of their 
dates; and such a mode of distribution, if practicable, ean hardly be 
supposed to accord with the intention or the expectation, as to secu- 
rity, of those who furnished the supplies upon such running bills of 
aceount. I am satisfied that, in thèse cases of harbor navigation, 
where the accounts are of the same rank, and are partly contempo- 
raneous and overlapping, or, if not overlapping, are nearly contem- 
poraneous, and consist of only the ordinary repairs and supplies inci- 
dent to the usual course of navigation, the rule most équitable in 
itself, and that which will effectuate most nearly the understanding 
and expectation of the various parties that furniah such supplies, will 
be that of a pro rata distribution, as in the cases referred to in The 
J. W. Tucker, 20 Fed. Eep. 134. The divisions of time cannot, in- 
deed, hère be made by open seasons of navigation, beeause navigation 
hère is open the year round. But I think the same considérations 
there stated apply equally within the period of a reasonable diligence 
for the enforcement of the earliest of the liens presented. Those 
which exeeed that period should be postponed; those that do not 
should share pro rata. Where the repairs are of an extraordinary or 
exceptional eharacter, such as might be conséquent upon extensive 
damage by collision, for instance, they might not, perhaps, be prop- 
erly brought under this pro rata distribution. At présent, I décide 
only as to ordinary repairs and supplies. 

The damage claim in the suit of Eichard Coffin arose out of a con- 
tract of towage. If the libelants substantiate their claim, inasmuch 
as their libel was filed very shortly after the injury to the Velma, and 
no lâches are imputable to them, they would seem to be entitled to 
the benefit of the security of the vessel for the performance of her 
maritime obligation according to the condition in which she stood at 
the time when the towage services were undertaken by her, and con- 
tracted for by the libelants, namely, on the fifth day of July; i. e., 
subject to ail liens on her then existing, and to none subsequently 
arising. Upon the principle of the décision of the récent case of The 
Frank G. Fowler, 17 Fed. Eep. 653, and that of The Samuel J. Chris 
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Uan, ut supra, it would seem that the lien and security of the ownera 
of the Velma could not be supplanted by that of the subséquent ma- 
terial-men. The principle of The Aline, 1 Wm. Eob. 111, is not ap- 
plicable to the Velma, sinoe her relation to the Grapeshot ia not 
whoUy involuntary, as in cases of torts by collision. Hère the Velma 
voluntarily contracted for the services of the Grapeshot, and she can 
justly claim no security beyond her situation as she then was. A 
rest should therefore be made in the bills up to July 5th, and suoh 
items as were furnishedafter that date must be postponed to the dam- 
age claim as the same may be hereafter established. 

The claims for wages, with the costs of that suit, should, therefore, 
be first paid in fuU. Upon the other claims of the same rank, the 
costs of ail necessary libels ar-e to be added to the claims, respect- 
ively, and each claim up to July 5th, with its costs, is to be paid pro 
rato, except the claim of the Communipaw Goal Company for $34.38. 
If, after the above payments, tfaere shall be any residue, it must re- 
main in the registry and be applied upon whatever is recovered in 
the suit of the Velma, in préférence to the claims for supplies fur- 
nisbed after the damage. 



The Arctio. (JSine Cases.) 
{DiOriet Court, 8. D. New York. Ootober 22, 1884.) 

1. LlKNS MaHITIMB and StATUTORT — DePABTTIRK — BWORN SPEOIFICATIOKa. 

Under the statute of New York a lien is given for supplies to domestic ves- 
sels if a spécification of the daim is flled within 12 days after she shall leave 
the port where the debt was contracted. 

2. Same— Supplies, when Fubnishbd. 

The tug A., being proved to hâve been frequently at Jersey City and Hobo- 
ken at certain dates, helA, that ail claims for supplies furnished more than 12 
days prior to such dates, without notice flled, were eut ofiE. 

3. Samb — Vérification of Spécification. 

Tho statute requiring the spécification to be " sworn to," Tidd, that the ab- 
sence of a venue to the jurât was immaterial, the spécification appearing to be 
" sworn to " before a notary public of New York oounty, and proof being given 
that it was, in fact, " sworn to " within this county. 

4. Same — Items in Spécification. 

Where the spécification contained numerous items, the flrst item of which 
was, " To amount of contract, as agreed, $250," the other items being for extra 
work, ail being stated to be for extra repairs, etc., heW,, a sufflcient bill of par- 
ticulars under the statute to iuclude the contract work. 
E. Same — Priorité of Liens. 

Maritime and statutory liens for supplies hold the same rank. Ordinary re- 
pairs and supplies that arecontemporaneous, or nearlyso, and ail récent, treated 
as contemporaneous, as in the case of The Grapeshot, ante, 123, and the costs of 
the necessary libels share in the f und pro rata. 

In Admiralty. 
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Bbown, J. Nîne libels were filed agaînst the steam-tug Arctic to 
enforce the payment of alleged liens for repairs and supplies. TJpon 
the return of process, default being made, the cases were ail referred 
to a commissioner to report the amôunt due on each. The vessel in 
the mean time was sold. Oui; of the proceeds of sale, after paying 
the expansés and the undisputed sums due to seamen for wages, there 
remains in the registry of the court only the sum of $413.50, — much 
less than the liens claimed. The contest is among the lienors them- 
selves. Upon three of the claims the repairs and supplies were 
■furnished at Jersey City and Hoboken, foreign ports as respects this 
vessel, whose owners resided in New York. Upon thèse claims the 
commissioner bas reported $584 due to the Communipaw Coal Com- 
pany for coal furnished between Deeember 11, 1883, and May 12, 
1884; $16.40 due to William Horre for repairs done between Jan- 
uary 25 and March 5, 1884; and $28.13 due to Edward P. De Mott 
for repairs between January 1 and February 1, 1884. In the other 
six cases the repairs and supplies were furnished in this city and in 
Brooklyn, and the liens can be sustained only under the state stat- 
ute. This statute provides (Laws 1862, c. 482) that "in ail cases 
such debts shall cease to be a lien * * • whenever such ship or 
vessel shall leave the port at which such debt was contraeted, unless 
the person having such lien shall, within 12 days after such departure, 
cause to be drawn up and filed spécifications of such liens, which 
may consist either of a bill of particulars of tbe demand, or a copy 
of any written contract under which the work may be done, with a 
statement of the amounts claimed to be due by such vessel, the cor- 
rectness of which shaU be sworn to by such person." Upon thèse 
five domestic liens no spécification was filed except in the cases of 
Sullivan and Gladwish. 

The proof shows that during the period when their supplies were 
furnished the tug was frequently at Jersey City and Hoboken, and 
took in coal there. As this was evidently in the line of her business, 
there must hâve been as fréquent departures from this port, within 
the meaning of the statute, according to the décisions in Hancox v. 
Dunning, 6 Hill, 494, and The Jenny Lind, S Blatchf . 513. As more 
than 12 days elapsed after such departures, the lien was lost in ail 
cases in which no spécification was filed. The same considération 
cuts oflf ail of Gladwish 's bill, excepting the last item of $14.40. 

Further objection is made to the spécification in Gladwish's case 
that no venue was attached to his affidavit, and the case of Cook v. 
Staats, 18 Barb. 407, is cited to the effect that an affidavit without a 
venue is a nullity. The state statute, however, does not in this case 
require a technical affidavit, but only that the "statement of the 
amounts claimed to be due from such vessels shall be sworn to by 
Buch persons." The spécification in this case is sworn to by Glad- 
wish before a notary public who signs himself, "Notary Public N. Y. 
Co.," and the proof shows that the vérification was, in fact, made 
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■within the notary's Jurîsdiction. I shall hold this to be a compliance 
with the statuts. 

The claim of Sullivan was for repairs furnished between November 
lé and December 7, 1883, amounting to $364.97, $250 of whichwas 
for repairs done pursuant to a paroi contract to do the repairs speci- 
fied for that sum; the balance of his bill was for extra work. The 
spécification was filed by Sullivan on the eighteenth of December, in 
less than 12 days after the first departure of the vessel. His spécifi- 
cation states that $364.97 is due to him on account of work done and 
materials, and for articles furnished towards the building, repairing,- 
iitting, furnishing, and equipping said vessel, of whioh a correct bill 
of particulars is annexed, the first item of which is, "To amount con- 
tract, as agreed, $250;" then foUow some 30 other items of extra 
work. The proof shows that ail the work was for repairs. Objection 
is made that the first item is not a bill of particulars. It is, how- 
ever, a part of the bill of particulars. It is only written contracts of 
which a copy is required to be filed. The only additiorial particulars 
which could be given of the contract work would be the particular 
nature of it. No further spécification of the value of each item could 
be given. Its gênerai nature is already stated in the préviens part 
of the spécifications, in compliance with the statute. No question is 
raised as to the fact of the work being done. Most of the other items 
are gênerai in their character, such as fitting, plumbing, lead-work, 
caulking, etc. 

Upon the whole, I do not perceive any essential purpose that the 
bill of particulars, as it stands, does not sufficiently disclose for the 
information of persona dealing with the vessel. The time is stated 
from November 14th to December 6th, and the amount $250; and 
I therefore allow the lien, as filed, for the sum of $364.97, with in- 
terest. 

The claims of the other libelants are disallowed. After payment 
of seamen's wages the residue of the fund will be insufScient to pay 
in fui] the claims hère allowed. AU of thèse claims are maritime in 
their nature, and they are of the same rank, being ail for repairs and 
supplies, unless distinction be made between such as are strictly mar- 
itime liens arising in foreign ports, and those which arise under the 
state law in the vessel's home port. Upon this point I shall follow 
the décision of Mr. Justice Matthews in the case of The Guiding Star, 
18 Fed. Ebp. 263, and The J. W. Tucker, 20 Fed. Eep. 134. 

Treating ail the claims hère allowed as of the same rank, inasmuch 
as they are ail récent, and are ail embraced within nearly the same 
period, several of them more or less overlapping one another, they 
should be paid pro rata, as directed in the récent case of The Grape- 
shot, ante, 123. The costs of each necessary libel are to be added to 
the claims, respectively, and the fund then divided pro rata between 
them. 
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MeLENDT V. CUEBIBB. 
{Gvreuît Court, D. Vermont. October 31, 1884) 

1. Removal of Oausk— Rev. St. } 639, Sdbd. 3. 

Subdivision 3 ot section 639 of the Revised Btatutes was not repealed by the 
act of 1876, (18 St. at Large, 471.) 

2. Bame — Time op Application — New Trial — LocAii Préjudice. 

A case .nay be i emoved from tlie state court after reversai of the judgment 
of the trial court bj' the suprême court of the state, and pending the second 
trial, on afli lavit of local préjudice, under subdivision 3 of section 639 of the Re- 
vised Statutes. 

Motion to Bemand Cause. 

L. H. Thompson, for plaintiff. 

Heman S. Royce and John Young, for défendant. 

Wheeler, J. This cause was begun in the state court, was tried 
there, and a verdict and judgment for the défendant had. This judg- 
ment was reversed on exceptions, and a new trial granted. Then it 
was removed into this court, on an aCûdavit of local préjudice, under 
the act of 1867, now subdivision 3 of section 639 of the Kevised Stat- 
utes. It has now been heard on a motion to remand. It is argued 
that this part of the act of 1867 was repealed by the act of 1875, (18 
St. at Large, 471,) and that, if not, thetimeof removal is revised and 
regulated by the latter act, and must be as early as the term at which 
the cause would first stand for trial. That this part of the act of 
1867 was not repealed by the act of 1875 has been repeatedly de- 
cided. Cooke v. Ford, 16 Amer. Law Eeg. él7; Sims v. Sims, 17 
Blatchf. 369. It is treated as in full force, notwithstanding the act 
of 1875, in Bible Society v. Orove, 101 U. S. 610. 

In speaking of the provision prescribing in what cases a removal 
may be had, it is said by Mr. Chief Justice Waite, in the latter case, 
that "the act of March 3, 1875, (18 St. 470,) has not changed this 
provision of the Eevised Statutes." This seems to settle the question 
as to the repeal of the act of 1867. The act of 1875 is broad enough 
to include within its terms any case removable under the act of 1867, 
and any such case migbt be removed, without an affidavit of local 
préjudice, by complying with the terms of the act of 1875. For this 
reason it is said that it must govern as to the time of applying for 
removal. But, as the right to remove on account of local préjudice 
is left undisturbed by that act, the means by which the removal may 
be had are left as incidents to the right. There is no doubt but that 
a revision of the whole subject-matter of a statute repeals it, and 
leaves the revising statute only in force ; but this latter act does not 
revise the whole of the subject-matter of the former; it leaves a part 
of it in force, and that part is in force according to its own terms, 
The act of 1875 does not purport to prescribe the means for removal 
of causes, except those removable under that act. It in terms pre 
v.22F,no.2— 9 
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scribes methoJs to any pariy "entitled to remove any suit mentioned 
in the next prescribing section." This plaintifif was not entitled to 
remove this suit as mentioned in that section. Sections 2, 3. He 
was entitled to remove it under the prior law, and must go to that 
for the means of effecting the removal. 

The cause was pending for trial whén the attempt at removal was 
made, and had not reached a final trial. There had been a trial, 
but it did not prove to be final. A right to another trial had been 
perfeoted. This is what was held to be necessary in Vannevar v. 
Bryant, 21 Wall. 41. It was there said by the chief justice: "To 
authorize the removal, the action must at the time of the application 
be actually pending for trial." This was expressly decided by now 
Mr. Justice Blatchfobd in Sims v. Sims, 17 Blatchf. 369. 

Motion denied. 



MoHenbt and others v. New ïork, F. & 0. E. Co. and another. 

(bireuit Court, N. D. Ohio, B. D. October 18, 1884.) 

L OoRPOFATioN — Action bt Stockholdbbs — Rulb 94. 

Abill by stockholders toset asidea Içase made byarailroad corporatîon,that 
avers tliat before their bill they applled to and requested said corporation to 
' take such action as would lead to the annulling of said lease, and etated tho 
grounds on wliich such lease was claimed to be void, especially alleging the 
invalidity of tbe lease for the want of approval of the shareholders, and that 
they were advjsed by the ofBcers of the corporation that no actioh conld be 
taken in the premises with a view to such resiilt, and the company whollv re- 
fused and neglected to take action for such purpose, or to recognize complain- 
ants as having any right to interfère in the matter of said leasing, or to call 
upon the corporation to take any action therein, is not sufflcient, under the 
ninety-fourth rule promulgated by the suprême court. 

2. Bamb — Lease — Interest of Stockholdbks. 

If complainants had, by their averraents, brought their case within the pur- 
view of the ninety-fourth rule, they do not, upon the facts of their case, hâve 
any such in'terest in the subject-matter of litigation as entitles them to maintaia 
this suit to set aside the lease complained of . 

In Equity. 

"Eslej), Dickey é Squîre and W. W. Boynton, for complainants, and 
Dunning, Edsall, Hart d; Fowler, of counsel. 

R. P. Ranney and Adams & Russell, for défendants, and W. W. 
MacFarland and Benj. H. Bristow, of counsel. 

Baxtbb, J. The original bill in this case was filed by Albert 
Thomas Pettifer, James A. Eiley, and John Corby. It was demurred 
to. The complainants, submitting to the demurrer, asked for and 
obtained leave to amend and make new parties. Pettifer and Eiley 
thereupon voluntarily withdrew from the case, and James McHenry 
and Andrew Agen were substituted complainants in their stead, and 
united with their co-complainant, John Corby, in the exhibition of an 
amended bill. This amended bill bas also been demurred to by one 
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of ihe défendants, for that, among other causes, the complainants 
hâve not, by their avernients, brought their case within the require- 
ments of the ninety-fourth rule reeently promulgated by the suprême 
court. This rule was prescribed to enforce the principle enunciated in 
the cases of Hawesv. Oakland, 104 TJ. S. 450, and Huntington v. Palmer, 
Id. 482, to-wit, "that before a shareholder is permitted, in his own 
name, to institute and conduct a litigation which usually belongs to 
a corporation, he should show to the satisfaction of the court that he 
has exhausted ail the means within his reach to obtain, within the 
corporation itself.the redress of his grievancea, or action in conform- 
ity with his wishes." The rule requires that "every bill brought by 
one or more stockholders in a corporation against a corporation and 
other parties, founded on a right which may be asserted by the cor- 
poration, must set fort h with particularity the efforts of the plaintiff 
to secure such action as he desires on the part of the managing di- 
rectors and trustées, and, if necessary, of the shareholders, and the 
cause of his failure to obtain such action." 

The complainants sue as stockholders of the New York, Pennsyl- 
vania & Ohio Kailroad Company, for themselves and other stockhold- 
ers, to set aside a lease made by said company of its road and other 
property to its co-defendant, and aver "that, before filing their bill, 
they applied to and requested said New York, Pennsylvania & Ohio 
Eailroad Company to take such action against said Erie Company as 
would lead to the annuUing of said lease, and gave to said former com- 
pany, as the grounds of said action, substantially the grounds herein 
stated, especially alleging the invalidity of said lease for the want of 
the approval of the shareholders of either company, and they were 
advised by the proper officers of said company that no action could 
be taken in the promises with a view to such resuit, and that said 
company whoUy refused and neglected to take action for such pur- 
pose, or to recognize said complainants as having any right to inter- 
fère in the matter of said leasing, or to call upon said company to 
take any action in relation thereto." Thèse are the only allégations 
relating to the questions raised by the demurrer. They are substan- 
tially like those which the suprême court, in the cases of Hawes v. 
Oakland and Huntington v. Palmer, hereinbefore referred to, and the 
case of Détroit v. Dean, 106 U. 8. 537, S. C. 1 Sup. Ct. Rep. 560, held 
to be insufficient for the purpose mentioned. Thèse adjudications are 
conclusive upon us, and we cannot do otherwise than sustain défend- 
ants' demurrer, and dismiss complainants' bUl. 

We hâve thus far treated the case as if the complainants had an 
intrinsic interest in the controversy. But this concession is not sus- 
tained by the facts. The railroad, which is the subject of this con- 
troversy, formerly belonged to the Atlantic & Gr«at Western Eailroad 
Company. It was incumbered with several mortgages to secure as 
many séries of bonds issued by it ; and, being in default in the pay- 
ment of interest, appropriate proceedings were instituted to foreclose 
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said securities. Pending the litigation, the bond and sliareholders of 
said Company entered into an agreement denominated "a Bcheme of 
reorganization" to buy said property when sold, and organize another 
corporation to succeed to the rights and business of the defaulting 
Company. To this end "reorganization trustées" were designated, and 
authorized to act for the contracting parties. Their object was to 
transfer their shares and debts from the old to the new organization, 
cancel the évidences thereof, and issue corresponding bonds and 
stock certificates by the new company. And inasmuch as the bond- 
holders, under this seheme, were to be secured by mortgages upon 
the new «ompany's property, vesting them with a prior lien thereon 
over the shareholders, and as the bonds to be so issued greatly ex- 
ceeded the value of the property to be mortgaged, the contracting 
parties mutually stipulated tliat "the administration of the company's 
affairs should be under the supervision of the bondholders," who should 
"hâve full control of the expenditures and policies of the company;" 
and to effectuate this part of their agreement it was further stipulated 
that the shares of the new company, inatead of being issued, as is 
usual, directly to the shareholders, should be issued to and voted by 
trustées to be elected by the bondholders, until the bondholders real- 
ized interest on their bonds at the rate of 7 per cent, per annum for 
three years, when, and not before, the certificates so to be issued to 
trustées, were to be recalled and canceled, and certificates in lieu 
thereof issued to the respective shareholders. 

Complainants are, therefore, but the équitable owners of the stock 
claimed by them. Their interest in the corporate property is subor- 
dinate to that of the bondholders. In common with otlier share- 
holders they will be entitled to whatever shall remain thereof after 
the prior claims of the bondholders shall be satisfied and discharged. 
Let us see how much, if anything, will be left for them. The prin- 
cipal bonded debt entitled to priority is $87,500,000; the annual 
interest thereon is $6,125,000; the past due and unpaid interest ex- 
ceeds $12,000,000. Thèse sums must ail be paid before the stock- 
holders are entitled to anything. Such are the corporate liabil- 
ities. What are its resources ? Their road, they say, is worth $30,- 
000,000, and yields an annual net income of $1,750,000, — $4,375,- 
000 less than the annual interest on its bonded indebtedness. The 
problem for détermination arises on the foregoing facts. How long 
before property worth $30,000,000, and yielding an annual net in- 
come of $1,750,000, will extinguish $100,000,000 of indebtedness, 
and an additional annual accumulation, by way of interest, of 
$6,125,000? When, as we hâve already said, this is done, the com- 
plainants' rights attach, and they, in connection with the other share- 
holders, will be authorized to assert their claims and appropriate the 
residue of the corporate property. In our opinion, the $14^678,634 
of the new company's capital stock owned by the complainants, to 
protect which they are prosecuting this suit, is not intrinsically worth 
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the twentieth part pî a "pepper-corn." It is probably worth 8ome- 
thing for spéculative parposes ; but the courts are under no obliga- 
tions to aid such enterprises. The défendants' road is in substance 
and in fact the property of the bondholders, and they ought to be 
permitted under their contraot to manage and control its business. 
The lease complained of is satisfactory to them, they are the béné- 
ficiai owuerB of the corporate property, and the complainants hâve 
no such interest therein as entitles them to intervene, and, throngh 
this tribunal, wrest the management thereof from the parties who 
are so elearly vested with the légal right to control it. 

Complainants' original and amended bills will therefore be dis- 
missed, with costs. 

"Welkre, J., concurred in this opinion. 



Westebn Union Tel. Co. v. Baltimore & Ohio Tel. Co. of Texas. 

{Circuit Court, E. D. Texas. 1884.) 

Tblegtîaph Company— Texas Bkv. St. 1879, Art. 624— Usa op Biqht dp Wat 
op itAiLROAD— VVestehn Union Teleobaph Company— Baltimore & Ohio 
Tklegraph Company. 

A telegraph company in the state of Texas cannot acquire, by agreement 
with a railroad company, the exclusive right to use its liglit of way for a line 
• of telegraph. Texas Kev. St. 1879, art. 6:i4. 

Application for an Injunction. 

Stcminans é Field, for complainant. 

Gresham é Jones, for défendant. 

Sabin, J. In this cause, in which a restrainîng order was grànted 
October 28, 1884, subject to further order herein, and in which no- 
tice was ordered to be giA'en of an application for an injunction to be 
made November 11, 1884, and the same having been presented 
through tbe bill iiled herein, and resisted by the demurrer and orig- 
inal answer respectively presented to me by the counsel for the par- 
ties, and the question of the right to the injunction having been argued 
by counsel, and authorities submitted for considération, and having 
carefully considered the same, I am of opinion that article 624, p. 
104, of the Eevieed Statutes of Texas, 1879, is controlling authority 
in this case, and which is as foUows, viz. : 

"Art. 624. No corporation shall hâve power to contract vrith any owiier 
of land for the right to erect and malntain a telegraph line over his lands, to 
the exclusion of the lines of other companies." 

And this seems to bave been the public law of Texas since 1871, 
and te hâve settled its public policy. The complainant company 
herein, a company organized under the laws of New York, clafms 
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that July 26, 1881, it made a contract with the Texas & Pacific Eail- 
way Company, which owned and posseased a right of way in Eed 
Kiver county and elsewhere in Texas, and wherein said railway Com- 
pany agreed and stipulated, among other things, as foUows: 

"The railway company, so far as it legally may, liereby grants and agrée, 
to assure to the telegraph company the exclusive right of way on and Song 
the line, lands, and bridges of the railway company, and on any extensions 
and branches thereof, for the construction and use of Unes, of pôles, and wires, 
etc., for commercial or public uses or business, with the right to put up from 
time to time, under the provisions of this agreement, such additàonal wires 
on said pôles, or such additional Unes of pôles and wires, etc., as the telegraph 
(^mpany may deem expédient. And the railway company agrées to clear 
and keep clear said right of way of ail trees, etc.; and the railway company 
will not transport men or material for the construction or opération of a line 
of pôles, wires, etc., for other Unes in compétition with the telegraph com- 
pany, party hereto, except at the railway company 's regular local rates; nor 
will it furnish for any competing line any facilities or assistance that it may 
lawfully withhold, nor stop its trains, nor distribute material therefor, at other 
than regular stations: Provided, always, that in protecting and defeiiding 
the exclusive grants conveyed by this contract, the telegraph company may 
use and proceed in the name of the railway company, or any company whose 
road may be controUed or operated by the railway company party hereto, 
but shall indemnify and save harmless the railway company from any and ail 
damages, costs, charges, and légal expenses incurred therein or thereby." 

Henee the complainant claims an interest in such right of way oî 
said railway company, and claims that while it has established its 
right of way on the south side of the right of way of said railroad 
company, it claims that before the défendant can oceupy and exercise 
a right of way on the north side of the road-bed of said railway 
company in Eed Eiver county, that it must hâve plaintiff's interest 
therein, so stipulated for in said contract with the i;ailway company, 
condemned, and satisfaction in money made therefor. On the other 
hand, it is claimed by défendant that complainant bas no inter- 
est in the unocoupied north side of the road-bed of said railway com- 
pany which can be condemned, and I am of the same opinion. It 
will not be pretended that a telegraph company organized under the 
laws of Texas could acquire the exclusive right to the right of way 
of railway companies, or to the lands of private individuals, and I am 
unable to see how the companies organized in other states can pré- 
tend to bave greater rights within the legitimate dominion of its laws. 
They may bave the same rights, but they cannot hâve greater. It is 
unnecessary for me to disouss the other questions presented in the 
demurrer and answer, and so ably discussed pro and con in the ar- 
guments of counsel. It is sufficient, for the purposes of the case, that 
the complainant is unable under the laws of Texas to acquire greater 
rights than a right of way for itself in the right of way of said rail- 
road company, and under no circumstances to the exclusion of the 
competing line or Unes of any other company or companies. Under 
this view of the case it is likewise, perhaps, unnecessary to refer to 
the fact that the railway company was made a party to the condem- 
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nation proceeding of défendant in Eed Éiver county, and that under 
the terms of the contract the complainant telegraph company was 
fully authorized to use and prooeed în the name of the railway Com- 
pany in protecting and defending the exclusive grants conveyed by 
the contract, which would hâve enabled it to bave protected its rights, 
if any, in the proceedings for condemnation, and bave thus rendered 
unnecessary the proceedings by injunction, in the absence of a hos- 
tile combination of the railway company with other parties. The re- 
straining order of October 28, 1884, is hereby vacated, and the appli- 
cation for the injunction prayed for in the bill is refused ; and it is so 
ordered. It is also ordered that the demurrer and original answer 
presented to me and considered upou this application be filed with 
the papers of the cause, and that thèse orders be likewise filed. 



Central Trust Co. of New ïork ». Texas & St. L. Ey. in Missouri 

AND Areansas. 

{Circuit Court, E. D. Missouri and B. D. ArTcansoB. 1884.^ 

Pbactice — ^MoDiFioAnoN .OF Obdees Passed by Distbict Judges in Diitfebent 
States— Eeckiveeship undbe Fokeclosdbe of Raileoad Mobtgage. 

Where, on default in payment of the debt secured by a morteage eiecuted by 
a Consolidated railroad company operating its road within eeveral states, the 
mortgage is foreclosed, and a receiver appointed in a proceeding before a 
United States district judge in the circuit court for one of such states, and, 
Bubsequently, the same person is appointed a receiver in a similar proceeding 
by a district judge in the circuit court in another state, and a différence arises, 
nnder the order of the two courts, as to a mère matter of administration and 
procédure, and not as to any substantial rights of the parties, the circuit 
judge will not interfère or modify such orders.. 

On Application of Complainant for Modification of certain Ordera 
of above Courts. 

Bkeweb, J. The défendant is a corporation running a railroad 
through the states of Missouri and Arkansas, and existing by consol- 
idation of two corporations, — one of Missouri, the other of Arkansas. 
Its line also extends into the state of Texas; but, for the purposes of 
the présent question, this fact is immaterial and may be disregarded. 
As such Consolidated corporation, it executed a mortgage on ail its 
property to complainant as trustée. Défendant having defauited in 
the payment of interest, the complainant filed its bill to foreclose. 
Such bill was filed in the circuit court for the Eastern district of 
Missouri, and on application a receiver was appointed on January 12, 
1884. Thereafter, and on March 5, 1884, a similar bill was filed in 
the circuit court for the Eastern district of Arkansas, and, on applica- 
tion, the same person was appointed receiver by that court. Both 
thfise orders are of a gênerai nature, providing simply for the appoint- 
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ment of the receîver, directîng hîm to take possession and operate 
the road. On the twentj'-fourth of Marcb, 1884:, and on the twenty- 
ninth of May, the Honorable Samdel Treat, holding the circuit court 
in the Eastern district of Missonri, made two orders in respect to 
claims, and on the sixteenth of May, the Hon. Henry G. Caldwell, 
holding,.the circuit court for the East'îrn district of Arkansas, also 
entered an order in respect to the settlement of claims. The orders 
of the two courts differ in some respects, and application is now made 
to me to set aside ail thèse orders and to make for both courts an 
order which shall be uniform in its opération. The order in the cir- 
cuit court for the Eastern district of Missouri was the same as the 
order of that court in Blair v. St. Louis, H. d K. R. Co. 19 Fbd. 
Rep. 861; and the order in the Eastern district of Arkansas was the 
same as the order of that court in Dow v. Memphts é L. R. R. Co. 
20 Fed. Eep. 266-269, where the orders and reasoning of the court 
iu support of them are set out. The différences between the orders 
of the two courts may be briefly stated thus : The circuit court of 
Missouri required ail claims to be presented to the master for allow- 
ance; the circuit court of Arkansas, that they might be ascertained 
by suit in the state courts, providing, however, that the property in 
the possession of the receiver should net be touched by process issu- 
ing out of such courts. The former court required the receiver to 
pay out of the earnings of the road ail debts for labor, materials, and 
supplies, and ail outstanding debts for necessary operating and inan- 
aging expenses in the ordinary course of business incarred after the 
first of September, 1883 ; the latter, that ail debts due for freight and 
ticket balances, for work, labor, and supplies, and ail obligations in- 
curred in transporting passengers and freight, or for injuries to per- 
sons and property, accruing since the first of September, 1883, should 
in similar manner be paid. 

It seems to me clear, under the décisions of the suprême court, that 
neither of thèse orders is in excess of the proper powers and discré- 
tion of a court appointing a receiver. Miltenherger v. Railway, 106 
U. S. 286; S. G. 1 Sup. Ct. Eep. 140; Trust Co.v. Souther, 107 U. 
S. 591; 8. G. 2 Sup. Ct. Eep. 295; Trust Co. v. Walker, 107 U. S. 
596; S. G. 2 Sup. Ct. Eep. 299. Indeed, as to the classes of claims 
for which payment is provided, I think the différence between the two 
orders is very slight; for under the description, debts for necessary 
operating and managing expenses in the ordinary course of business, 
would, I think, fairly be incliided traffic and freight balances, so that 
probably Judge Caldwell'b order in this respect differs from Judge 
Treat's only in providing for injuries to persons and property oc- 
curring since the first of September, 1883; but this, doubtless, is a 
trifling matter. The other is the more important différence, and yet, 
after ail, it is simply in the manner of determining claims. Under 
neither order oan the possession of the receiver be intertered with. 
Under thèse circumstances ought the application of complainants to 
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be sustained ? I hâve given the matter a good deal of thought, not 
80 much because in this particular case the question seemed to be of 
great importance, but because it opens the door to a gênerai inquiry 
as to the circumstances under which the circuit judge should inter- 
fère when différences arise between two courts in the circuit as to the 
administration of a property lying partly within the jurisdiction of 
each of those courts. The question is not which of the orders of the 
two courts is the better one and the most appropriate to the condi- 
dition of afïairs, bufwhether an emergency has arisen which calls for 
the interférence of the circuit judge to compel uniformity. The dif-. 
ference arises, not in the appointment of the receiver, nor as respects 
the possession of the property, for the same person has been desig- 
nated as receiver by both courts, and his possession is not interfered 
with. Neither does it arise as to the terms of the final decree by 
which the rights of the varions parties in interest are adjudicated; 
but it is as to a mare matter of administration, and is not one vital 
to the subatantial rights of the parties named. It affects rather the 
convénience of the parties and the modes of procédure. Under those 
circumstances, I think, no emergency has arisen which calls for the 
interférence of the circuit judge. 

Doubtless, uniformity of procédure is on many accounts désirable. 
The court in which the bill is filed in the first instance and the re- 
ceiver appointed is the court of primary administration ; and the other, 
one in which the administration is merely ancillary ; yet the rights of ail 
parties go back to the statutes of the two states, and although the cor- 
poration is a single Consolidated corporation, yet its rights in each of 
the states must largely be affected by the statutes, and the conrse of 
décision and procédure therein. This différence in the origin and 
source of rights may naturally affect many matters of procédure in the 
administration of the property, and it cannot be held that such pro- 
cédure must in ail cases be made uniform in the two states. Doubt- 
less, it would be more convenient for the receiver to hâve but a single 
rule of administration, but prior to the appointment of receiver the 
corporation was bound to adjust itself and its dealings in the two 
states to their différent laws and varied methods of procédure; and it 
cannot be affirmed thatit is an unnecessary burden on the receiver if 
similar différences are recognized after his appointment. As inti- 
mated heretofore, I do not feel c'alled upon to express any opinion as 
to the merits of either procédure. Much might be said in favor of 
each. The one is more simple, keeps everything more closely within 
the control of the court, while the other interfères less with the prior 
condition of affairs, and gives to claimanfcs the ordinary and accus- 
tomed channels of establishing their claims. I believe that either may 
properly be resorted to by a court in the administration of such a prop- 
erty, and so believing I do not think I ought to interfère for the purpose 
of compelling uniformity. Of course, when the time cornes for a final 
decree, if a différence should arise the need of uniformity would be 
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more urgent. So, aiso, even in the mère administration of the property, 
the différences might be such as to vitally affect the right of parties 
when a similar urgenoywould arise. The présent doesnot appear to 
me to be such. The application will thereiore be overruled. 



Wabash, St. L. & P. Et. Co. v. Central Tedst Co. of Nibw Yoek 

and others. 

Central Trust Co. of New York and another v. Wababh, St. L. 

& P. Ey. Co. 

{Cireutt Oourt, N. D. OMo, W. D. June Term, 1884.) 

1. Eatlroad MoBTaAGKS— FoRBCiiOSUBK— "Poolino" Securities. 

Oreditors secured by the same mortgage and placed upoa the same footing 
hâve a common intereat in the seourity, and combinations for their common 
protection mav be formed and executed; but there is no community, but a 
répugnance, ùl interests between parties clairaing under many différent mort- 
gages, and the court will not pass a decree foreclosing ail the securities and 
ordering a sale of the property as an entirety. 

2. Samb— Necessakt Pakties. 

Prior mortgagees are not, as a gênerai rule, necessary parties to a snit to 
foreclose a prior mortgage. 

Original, Cross, and Amended Bills. 

Wager Swayne, for complainant. 

Butler, Stillman é Hubbard, for Trust Company. 

Baxter, J. The bill of the Wabash, St. Louis & Pacific Eailway 
Company, filed in this court, is ancillary to and in aid of a bill filed 
by it on the twenty-seventh of May, 1884, in the circuit court of the 
United States for the Eastern district of Missouri. From the alléga- 
tions thereof it appears that the complainant was, at the commence- 
ment of the suit to which this is ancillary, the owner of a number of 
railroads denominated "The Wabash System," eKtending aoross the 
States of Missouri, Illinois, and Indiana, and into the states of Ohio, 
Miehigan, and lowa, constructed by other corporations ci'eated for 
the purpose, and which were, before complainant's acquisition of title 
thereto, severally incumbered with one or more mortgages made to 
secure the payment of large amounts of bonds issued by said respect- 
ive corporations; and the bonds so issued and secured, or most of 
them, are now outstanding and unpaid in the hands of honafide hold- 
ers. After complainant's acquisition of title to said roads, to-wit, 
June 1, 1880, it executed what is tèrmed the "gênerai mortgage," in 
and by which it oonveyed its franchise, roads, and other appurtenant 
property to the Central Trust Company, of New York, and James 
Cheney, of Indiana, to secure $50,000,000 of bonds which it proposed 
to issue. But.by the express terms of said instrument it was made 
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"subject and inferior to ail such prier liens as were charged upon the 
several portions of said roads and the equipments thereof, and to 
such estate and liens of such spécifie trusts and mortgages and other 
obligations as might thereafter be made and charged upon any prop- 
erty whieh might thereafter be acquired, and which trusts so charged 
should forin part of the purchase money or condition of the acquisi- 
tion of such after-acquired property." Beventeen million dollars of 
the bonds authorized and secured by this mortgage were issued, and 
are now outstanding and unpaid. 

On the tenth of April, 1883, this gênerai mortgage was supple- 
mented by a lease of ail complainant's roads and property to the St. 
Louis, Iron Mountain & Southern Eailway Company, and, "being 
greatly in need of money to meet accruing interest and place its Unes 
of roads in good condition, and to pay for a large amount of roUing 
stock and other necessary equipment, and to complète certain of said 
Unes then being constructed," the complainant, on May 1, 1883, en- 
tered into another indenture with the Mercantile Trust Company, of 
New York, known as "the collatéral mortgage," by which it "assigned 
to said trust company a large number of engines and cars ; and also 
a large number of bonds, stocks, and other certificates ; and also cer- 
tain équitable interests in valuable dépôts, grounds, and other ter- 
minal facilities" owned by it in the cities of Chicago ^nd Peoria, 
Illinois, Détroit, Michigan, and Des Moines, lowa. Fivé million six 
hundred and seventy-one thousand dollars of the bonds authorized 
and secured by this mortgage hâve been issued and negotiated, and 
are now outstanding valid obligations against the complainant. And 
on December 21, 1883, the complainant made another mortgage of 
its said roads and property, rents, issues, and profits, etc., to securo 
the payment of ail advances which the mortgagee therein named had 
or might thereafter make to it, under and pursuant to the provisions 
of said lease of April 10, 1883, hereinbefore mentioned. 

After thus enumerating the incumbrances resting upon its property, 
the complainant proceeds with painful minuteness to détail its un- 
availing struggles with adverse fortune. For several successive years 
it was compelled to expend "vast sums" in repairing injuries inflicted 
on its Unes by extensive freshets. Its tracks, embankments, bridges, 
and culverts were, in numerous instances, whoUy swept away and de- 
stroyed. A partial failure of crops along and near its Unes for the 
past two years, and particularly in "those fertile portions of the 
country from which it derived its largest revenues," and from which 
"it had fairly and reasonably expected a profitable business," greatly 
diminished its earnings. To meet the expenses of maintaining and 
operating its roads, and completing its System and putting it in opér- 
ation, complainant was compelled to borrow large sums of money. 
Considérable portions of the sums thus obtained were advanced by the 
St". Louis, Iron Mountain & Southern Eailway Company. But this 
company is under no obligations to make any further loans, and bas 
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notified complainant that further advances will not be made by it. In 
this extremity the complainant, yielding to the necessities of its con- 
dition, made promissory notes to the amount of $2,200,000, and in- 
duced a number of persons of high financial standing to indorse them. 
Thèse notes were about to mature, and the complainant is without the 
means to pay them. It was furthermore indebted to the St. Louis, 
Iron Mountain & Southern Eailway Company, for advances made by 
it, the sum of $1,150,091.30, and interest accrued thereon, and also 
large sums to a "multitude of laborers who bave little to live upon 
other than the fruits of their daily labor," the amount of which it can- 
not state. If the sums so due, are not paid, or secured "by the action 
of a court of equity, by preventing the disruption of complainant's 
said property and the wasting of its assets," great and wide-spread 
suffering will enSue to said laborers, and irréparable injury be thereby 
produced. And by reason of the failure of crops, the enormous ex- 
pense incurred in repairing injuries oocasioned by extrême fresheta, 
and in completing its Unes, it bas contracted a floating indebtedness 
of $4,784,155. The creditors to whom the same is due are threaten- 
ing, if payments are not made, to resort to every method provided by 
law for the collection of their demands. It is also largely indebted to 
Connecting lines for balances due them on an exchange of business, 
which, if not paid, will cause said companies, or many of them, to 
withdraw their business, and in this way force a further réduction of 
its income. And, while thus pressed by creditors for the amounts so 
due them, the beneficiaries of the several mortgages upon the prop- 
erty when the complainant acquired it are insisting upon the en- 
forcement of their rights in the promises, — said mortgages, or most of 
them, embracing roUing stock to be thereafter acquired by the several 
corporations executing them; but as thèse separate lines of road bave 
been gradually absorbed in complainant's said System, the roUing 
stock bas become so intermingled as to be incapable of division ac- 
cording to the original ownership of said several mortgages, and any 
attempt to control or dispose of portions of such roUing stock by a 
court or courts not having jurisdiction of tbe whole, and not compé- 
tent to deal with complainant's entire property as a unit, would pro- 
duce great confusion and uneertainty, resulting in great loss to ail 
persons interested in said roUing stock, or in complainant's property 
or securities. The directors and other officers of complainant bave 
"resorted to ail proper measures for obtaining the means with which 
to pay its floating debt, and also to meet the large amounts of accru- 
ing interest;" but they bave whoUy failed, and, for the time being, it 
is "practically insolvent." And in despite of ail thèse exertions the 
complainant was, at the time of commencing its suit, certain that 
a default in the payment of the interest to mature on the first of 
June would occur, and the complainant will also be without the means 
of meeting its floating indebtedness. 

Several of said leasehold interests are of "extrême importance," ae 
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some of the liues so leased form valuable links in the chain of com- 
plainant's Unes by means of which it is enabled to reach some points 
from which it dérives a part of its most valuable business. But under 
the terms of said leases, the lessors are authorized to déclare a for- 
faiture thereof, unless the rentals stipulated for therein are promptly 
paid as they mature ; and complainant avers, that unless some pro- 
vision is made by which such rentals as may shortly mature can be 
promptly met, its leasehold interests,or some of them, will be declared 
forfeited and wholly lest, and its Unes and power of earning money 
will thereby be very seriously affected. A large portion of the roUing 
stock in complainant's use and necessary to its business is held under 
conditional contracts of purchase and not paid for, and it is liable to 
lose the same, and forfait the amounts already paid thereon,,if a de- 
fault is made as to future payments of the purchase money contracted 
to be paid therefor as the same become due. As soon as default 
shall be made in the payment of bonded interest to mature in June, 
(past,) a large number of suits will be commenced at law in numer- 
ous State courts along the Unes of complainant's roads, and its sup- 
plies, materials, rolling stock, and other personal property will be 
seized under exécution and attachments, and complainant will be 
thereby deprived of the means necessary to the opération of said roads ; 
that the results will be ruinous to complainant's prospects "with réf- 
érence to earning a revenue, and more partieularly disastrous because 
the présent promise of an excellent crop in the west offers strong 
hopes that a large revenue will be earned by complainant in the near 
future." But if complainant's rolling stock, materials, and supplies 
"be seized under exécutions and attachments, (as they undoubtedly 
will be, unless proteoted by the action of the court,") the benefit of 
moving the growing crops, and the large revenue to be fairly hoped 
for as arising from such traffic, will be lost, not only to complainant, 
but to ail persons interested in complainant's railroad property. 'And, 
unless the complainant is protected by the court, as soon as the an- 
ticipated default aforesaid in the payment of interest shall occur, a 
number of suits will be commenced in the state or fédéral courts, held 
near the complainant's Unes of railroads, for the appointment of re- 
ceivers under the original sectional mortgages exeeuted by the sev- 
eral corporations on portions of complainant's Unes before the com- 
plainant acquired the same. In that event the complainant's System 
will be broken into fragments, its unity destroyed, and its revenue re- 
duced, and in ail probability its roads will be sold in sections, making 
it impossible to re-establish the unity thereof now existing. 

To tbis bill the Central Trust Company of New York and James 
Cheney, trustées of the gênerai mortgage, bave appeared, answered, 
and filed their original and ancillary eross-bills,— thé first in the 
United States circuit court for the Eastern district of Missouri, and 
the latter in this court, — in which, after substantially reeapitulating 
the allégations of the original bill, they allège a default in the pay- 
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ment of the June interest seoured by said mortgage. The orîgînal 
complainant thereupon filed its amended bill of 174 printed pages. 
But it does not by said amendment introduce any new élément into 
the case. The amended bill is but an amplitication of the original. 
Its purpose is to inform the court more fuUy and speciflcally of the 
complainant's condition, disclose the nature and extent of the in- 
cumbraoces upon its property, and the relations which they bear to 
each other, make new parties, and define their respective interests in 
the subject-matter of this litigation. AU of thèse bills, original, an- 
cillary, and amended, contemplate the ascertainment of the claims, 
rights, and equities of every person interested under any of said in- 
cumbrances, and a foreclosure of ail of them by sale of the aeveral 
mortgaged premises in its entirety, and a distribution of the proceeds 
to arise therefrom among the numerous beneficiaries in proportion to 
their several interests. 

Are the complainants, or either of them, entitled to the relief de- 
manded, or any part of it? Assuming the faots alleged to be true, 
no relief, other than that which haa been already accorded, can be 
granted on the original bill. This bill has accomplished the objects 
contemplated by it. It has secured the appointment of a receiver, 
and kept the way open for the interposition of the cross-complainants ; 
and, having accomplished this much, it is no longer a material factor 
in the case, and may be hence dismissed from furthér considération. 
But the cross-complainants cannot be so summarily disposed of. As 
trustées of the gênerai mortgage, it becamo their duty, upon default 
in the payment of the interest as the same matured thereon, to fore- 
close it. This is the object of their cross-bill. If this was the whole 
scope of their demand, there would be no necessity for any action by 
the court at this time. But thèse complainants insist that, as an 
incident to the foreclosure of the gênerai mortgage, they bave the 
righ't to foreclose the 42 other and prior mortgages referred to in the 
pleadings. But this, we conceive, is a misconception of the equities 
and necessities of the case. Cases hâve and may again arise in which 
property covered by différent incumbrances may be properly sold as 
an entirety, and the claims of the différent beneficiaries thereof there- 
after adjusted upon the fund realized from such sale. But this is not 
such a case. The rights of the différent sets of creditors, secured by 
said mortgages, are entirely distinct, Those claiming under the mort- 
gage upon the; road extending from Toledo to the state of Indiana hâve 
no interest in either of the other mortgages sought to be f oreclosed 
by this suit, and vice versa. Their remédies are as distinct as their 
rights. Each set of beneficiaries is entitled to a separate foreclosure 
of the security under which they respectively claim, and to sep- 
arate sale of the property embraced therein. Their right to such 
separate romedy and separate sale is a vested and valuable right, 
that can neither be abrogated nor materially impaired without their 
consent. When property included in the same mortgage ia thus sold. 
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the beneficiaries thereof can, if the exîgencîes of the case require it, 
protect their security "without involving themselves in onerous en- 
gagements, or subjecting themselves to onerous conditions." 2 Wood, 
269. Such concerted action of creditors is frequently the onlj tneans 
whereby they can protect themselves, and make their securities avail- 
able in the payment of their just demands. 

But this valuable protective power wonld be practically destroyed 
by an application of the complainant's theory to the facts of this case. 
Their proposition, as we hâve already seen, is to "pool" the 42 dif- 
férent mortgages mentioned in their bills, and sell the property therein 
embraced as an entirety. This would be a convenient method of 
disincumbering it, and traneferring the title thereof to a purchaser 
freed from existing liens and complications. But it would effectu- 
ally forestall everything like co-operative action on the part of the 
beneficiaries for whom the sale is to be made. Creditors secured by 
the same mortgage, and placed u^on the same footing, hâve a com- 
mon interest in the security. Their rights are the same. Whatever 
benefits one, necessarily inures to the advantage of ail the others, and 
hence combinations for their common protection are easily formed 
and readily execated. But there is no such community of interest 
between complainants under différent mortgages. On the contrary, 
their interests are necessarily répugnant to each other. Suppose the 
court was to adopt complainant's theory, and enter a decree, either 
upon the original or upon the cross-bill, foreclosing ail the securi- 
ties involved, and order a sale of the property embraced therein as 
an entirety; could the beneficiaries of thèse several securities prob- 
ably agrée upon a basis of co-operation to prevent its being sold for 
less than its value, or for less than the amounts due them ? The court 
has no power to fix a basis for their common action and compel them 
to conform to its dictation; this can only be attained through and by 
means of a mutué,l agreement of the parties interested. And is it 
not obvious that no such amicable agreement could be consummated 
in this case? The labor of finding ail the beneficiaries of ail the 
mortgaïres, and inducing them to enter into such a negotiation, would 
be immense, and, if undertaken, would most likely fail of accomplish- 
ment. But we will suppose that they were ail found, and brought 
together, either personally or through their authorized représenta- 
tives. Is it at ail probable that a satisfactory agreement could be for- 
mulated for adoption? By whom and upon what basis could the 
interests of each beneficiary be definitely ascertained and author- 
itatively declared ? The relative value of the distinct properties em- 
braced in each mortgage would, of necessity, hâve to be agreed on ; 
and yet each set of mortgagees would be interested in enhancing the 
value of their respective securities and depreciating the, others ; and 
when the diffieulties incident to such diversity of pecuniary interests 
is considered in connection with the number Of claimants, the ac- 
knowledged selfishness of men, and th« imperfections of human judg- 



144 FEDERAL EBPOETBB. 

ment, it becomes apparent that concerted action on the part of ail 
the creditors to prevent a sacrifice of their otherwise valuable secu- 
rities would be practically impossible, without which they would be 
irretrievably in the power of any syndicale of capitalists that might 
be organized to buy the property, and the amount realized therefrom, 
or a large part thereof, would be wasted in efforts to ascertain the 
proper basis for its distribution. Such complications and injustice 
ought, if practieable, to be avoided. The oross-complainant is enti- 
tled, upon the facts alleged, to foreclose the gênerai mortgage under 
■which it claims; but it can do this without bringing prior mortgageea 
before the court, {Jérôme v. McCarter, 94 D. S. 734,) and a sale 
made pursuant to a decree rendered in the absence of such prior in- 
cumbrancers would vest the purchaser with the title possessed by the 
mortgagee; that is, the purchaser under foreclosure decree in this 
case will take the mortgage estate subjeet to ail outstanding valid 
liens, and prior incumbranoers will be left to pursue such remédies to 
enforce their respective rights as they may severally elect to adopt. 
There are about 90 prior mortgagees made défendants to this suit. 
They ought not be put to the expense of .making a défense. The 
court, therefore, on its own motion, orders that the original and cross- 
bills be dismissed as to ail prior mortgagees made défendants herein, 
with costs ; but the cause will be retained as to ail other parties for 
such further action as the parties may from time to time show them- 
selves entitled to demand. 

Other reasons might be urged in support of the decree authorized, 
but those given will suffice to vindicate the action of the court. 



Eaisin and others v. Statham.* 
(Circuit Court, 8. D. Qeorgia, W. D. 1884.) 

JIlSTAKE AND AbUSB IN THE EXECUTION OF PKOCESa— PoWEB DP A COUBT OP LAW 

TO Correct — Gotsflict of JnmsDioTioN. 

An exécution issued upon a judgment of asiate court forthe purchase money 
of land vvas levied upon the land. It was sold at public sale by tlie slierifE, and 
purchased by B. & B., who took tlie sherifl's deed, and were put in possession 
by Mm. A United States marshal, with notice of this prior levy, levied an 
exécution issued upon a common-law judgmont against tlie same défendant 
upon the land, sold it the same day, ousted the purchasers at the sherifE's sale, 
and put the purchaser at hisown sale in possession. Under the state laws, the 
former judgment was a paramount lien upon the land ; and an officer, in giving 
possession to a purchaser at judicial sale, is prohibited from ousting persons 
holding under a title independent of tlie défendant in the process. Held, 
under thèse facts, that there was such mistake in the exécution of the process 
of tlie court as, if uncorrected, would amount to abuse, oppression, and injus- 
tice, and the court, in the exercise of its équitable powers over its process, or- 
dered the marshal's sale to be set aside, and the property restored to the persons 
put out of possession. 

■ IReported by Walter B. Hill, Esq., ofthe Maçon, Gforgla, bar. 
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The pétition of Blanchard & Burrus, filed as a pétition pro in- 
teresse suo, and ancillary to said case, which had proceeded to judg- 
ment and exécution, set up the following facts substantially : 

That on the thirty-first day of March, 18S4, J. F. Enshin, the sheriff 
of Marion county, in said division, levied a certain exécution, issued 
from the superior court in said state, (the same being a court of 
original and compétent jurisdiction,) in favor of themselves, as the 
transférées and owners of said exécution, against M. G. Statham, on 
800 acres of land, describing the same as the property of said M. G. 
Statham. Said exécution issued from a decree in the state superior 
court against said M. G. Statham, in favor of K. L. Worthy, the same 
being a decree for the balance due of purchase money of said land 
levied on, and which exécution, together with the decree upon which 
it issued, was afterwards, to-wit, on the eightb day of March, 1884, 
for a valuable considération, to-wit, the principal and interest due 
thereon, transferred and assigned to them. Said decree was obtained 
at the ApriJ term, 1882, of said state superior court, and was, from 
its date, under the laws of Georgia, not only a lien against ail the 
property of said M. G. Statham, but a spécial lien and judgment in 
rem upon the said property so levied on, and which was set out in 
said decree. The levy of said exécution was duly and regularly ad- 
vertised, and on the sixth day of May, 1884, being the regular day of 
exécution sales, was sold by said sheriff, and purchased by Blanchard 
& Burrus for the sum of |1,715. In pursuanoe of said sale, said 
sheriff, on the same day, executed a sheriff'S deed to them, and pro- 
ceeded to put and did put them in possession of said premises, and 
they thereupon rented the same to E. A. Perkins, who continued their 
tenant in the actual and exclusive possession thereof until on or about 
the twenty-fourth day of May, as hereinafter set forth. 

On the fifth day of April, 1884, six days later than the levy afore- 
said, and after fuU and actual notice given to the United States mar- 
shal of said sheriff's levy on March 31, 1884, said marshal, by his 
deputy, levied upon the said described property under and by virtue 
of an exécution issued from the circuit court of the United States for 
the Southern district of Georgia, upon a judgment at oommon law, 
obtained at the November term, 1883, thereof, in favor of R. W. L. 
Raisin é Co. v. M. G. Statham. Afterwards, on said sixth day of 
May, 1884, said marshal, within two minutes after the opening of 
the légal hours of sale, sold said property, consisting of 800 acres of 
land, and being worth several tbousand dollars, for the sum of fifty 
dollars. The same was bid off by Mary E. Hart, who had notice by 
and through her agents of said sheriff's levy and advertisement ; and 
afterwards, on the twenty-fourth day of May, 1884, said marshal, by 
his deputy, dispossessed Blanchard & Burrus of said premises by 
turning out their tenant, Perkins, against his protest and claim of 
right thereto, and put one Koss in possession as the tenant of said 
Hart. 

v.22F,no.2 — 10 
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The pétition averred tbat the levy and sale by said marshal and 
the putting of said Hart into possession was an abuse of the procesa 
of said court; was a manifest injustice and oppression; was both 
illégal and inéquitable ; for that — First, said levy by said sheriff was 
exclusive. The res in controversy became thereby in custodia legis, 
and the levy by said marshal, after said sheriff's levy and with notice 
thereof, was absolutely void, and the sale thereunder a mère nuUity, 
f rom which no rights, légal or équitable, accrued to said Hart. Second, 
because the lien of the deeree, upon which was issued the exécution 
under which Blanchard & Burrus purchased, was prior in time, dig- 
nity, and lien to that of the judgment on which saidjî./a. of Baisin 
& Co. was issued; and the sale under said state oonit Ji. fa. divested, 
not only the interest and title of said défendant Statham, but also di- 
vested the lien of the inferior judgment of said Baisin & Co. Third, 
petitioners and their tenant, Perkins, did not claim under said défend- 
ant Statham, and said marshal was only authorized under said exé- 
cution to dispossess the défendant Statham and those holding under 
him. 

The prayer was that, in considération of the premises, andbyvirtue 
of the inhérent power in said court to control its processes and its 
officers in the exécution thereof, so as to prevent abuse, injustice, op- 
pression, and inéquitable advantage, that the marshal's sale to said 
Hart be set aside and annulled, and dedared void; that the marshal 
restore petitioners to possession of said premises immediately upon 
the order of the court being made as prayed for. 

The answer of the respondents admitted the facts of the pétition, 
but relied on the United States marshal's deed which was attached to 
the answer, and the fact of possession under the deed. 

Varions affidavits were submitted by petitioners to the effect that 
immediately after acquiring possession under the sheriff's deed they 
had, through their tenant, hired many hands, stocked the place with 
mules, and gone to great expense in order to make a crop ; that great 
loss would ensue unless they were immediately restored to posses- 
sion. 

W. B. Butt, mil de Ilarris, and W, A. Hawkina, for petitioners. 

S. A. Darnell, for Hart. 

Locke, J., (orally.) The form of the proceeding adopted by the 
petitioners in this case is substantially that suggested by the United 
States suprême court in the case of Krippendorf v. Hyde, 110 U. S. 
276, 283 ; S. C. é Sup. Ct. Eep. 27. That is a case involving per- 
sonal property, while real estate only is involved in the case at bar ; 
but the prinoiple so strongly enunoiated in the décision — ^that every 
court has power to control its own ofScers so as to prevent manifest 
mistake in the exécution of its own process and abuse of that pro- 
cess — is applicable to ail property which may become the subject- 
matter of that abuse. The species of property involved does not sug- 
gest any ground of distinction ; the fact which détermines the appli- 
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cation of the raie is simply the mistaken or wrongful exécution of 
the court's process. The filing of a bill on the equity side of the 
court, while, perhaps, in most cases the most appropriate form of pro- 
ceeding, is not necessary. "The équitable powers of courts oflaw over 
their own process, to prevent abuse, oppression, and hardships, are 
inhérent, and equally extensive and efScient." Krippendorf v. Hyde, 
supra. The pétition in the case, however, is filed as a pétition pro 
interesse suo, whioh is an équitable proceeding in its character. It 
is, of course, true that the custody which the law takes of personal 
property through a levy is very différent from the constructive seiz- 
ure of a levy upon the land; but it would seem that the judicial com- 
ity which seeks to prevent conflict between the state and fédéral courts 
may be appealed to where tùe officer of the latter has imposed upon 
a tract of land a levy, after f ail notice, both to himself and the plain- 
tiflf in the process, of a prior levy by the officer of the state court, 
made by virtue of process having a superior lien, and has sold it 
nnder the circumstances mentioned in the pétition, and summarily 
dispossessed the purchasers who bought at the sale by the officer of 
the state court, and who had been put in possession by him. 

Under the Georgia statute the decree for unpaid purchase money 
against the défendant and against the property in question, upon 
which the exécution owned by petitioners issued, confers a superior 
lien to that of a gênerai judgment at law against the same défendant. 
Code, §§ 3586, 3654. 

The state statute, as to the right of an officer to put a purchaser 
in possession of land bought at judicial sales, is as follows: "He 
may dispossess his défendant in the process, or his vendees or les- 
sees of younger date than the judgment upon which the process issues; 
but he may not dispossess other tenants claiming under an independent 
title." Code, § 2624. It is not disputed that petitioners, or their 
tenant, Perkins, claitned under a title independent of Statham; that 
he claimed under a sherifif's deed at a regular judicial sale under 
process, having a lien upon the land superior to every lien but that 
of taxes. The United States marshal could hâve no greater rights in 
putting a purchaser in possession than the sheriff had. Eev. St. § 
916. It is clear, therefore, that there has been mistake in the exé- 
cution of the process of the court; such mistake as, if permitted to 
stand, would resuit in an abuse of process, and injustice and oppres- 
sion through that abuse. 

The suprême court of this state (Georgia) has recently passed 
upon the main question involved in the case. They lay down the 
rule as follows : 

"Courts hâve full power over their offlcers and their açts in making exécu- 
tion sales, so far as to correct wrong and abuses, errors, irregularities, mis' 
talies, omissions, and frauds; and whenever they are satisfied that a sale made 
under process is infected with fraud, irregularity, or errer, to the injury of 
either party, or that the offleer selling is guilty o£ r.ny wrong, irregularity, or 
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breach of duty, to the injury of the parties in interest, or either or any of 
them, the sale will be set aside." Parker v. Glenn, Feb. term, 1884. 

Numerous cases upon the same subject will be found cited in Mo- 
bile Gotton Press & Building Co. v. Moore, 9 Porter, (Ala.) 679. The 
court will therefore grant an order setting aside the sale by the mar- 
shal, under which the respondent Hart claims, and commanding the 
marshal to restore the property to the persons dispossessed of the 
same by him. 



Jenkins v. MoTiauB. 
(Gireuit Court, m D. loum, W. D. 1884.) 

1. Tax Deed — AsBESSMENT— Listing— LBvy—lowA Code, 4 897. 

A tax deed is pnmafacie évidence of the fact of assessment, listing, and levy, 
l)ut conclusive évidence that the manner thereof accords with the law. 

2. Same — Evidence — Burden of Phoof. 

The introduction of a tax deed in évidence casts upon the party objecting tç 
its validity the burden of proving that in fact no kgal assessment has been 
madc. 

3. Sa MB — Description of Lands. 

A description of land in the assessor's book and the tax-list by the common 
abbreviations U3ed to designate government subdivisions of land, sufflciently 
identifies it. 

4. Same — Valuation— Omission of Dollae-Mahk. 

The omission of words or marks to indlcate dollars and cents as the amount 
of assessment on the assessor's and treasurer's books, when the entries are so 
made that the omission does not tend to mislead the owner of the land assessed, 
will not render the assessment void. 

5. Same — Bntby of Lands to UnknowS Ownbks. 

The entry of lands on the assessor's book as assessed to " owners unknown " 
forma part of the manner in which suoh lands are to be listed and assessed, and 
the treasurer's deed is conclusive upon that subject under the provisions of 
section 897 of Code of lowa. 

6. Same— DuTY of Tax-Patbb— Ci-bricaIi Ereoes. 

It is the duty of a tax-payer to see that his property is properly listed and 
assessed, and if there are clérical errors to hâve them corrected, and, failing in 
this, he should not be allowed to remain quiet for years and then seek to es- 
cape payment ol his share of the taxes by relying on some defect that haa 
worked him no préjudice. When a defect of omission is one of substance a 
différent rule will apply. 

At Law. 

Zane é Hellsall, for plaintiff. 

Joy, Wright é Iludson, for défendant. 
' Shieas, J. In this cause plaintiff seeks to recover possession of 
the E. ^ of the N. W. J of section 14, township 89 N., range 36 W. 
of fifth P. M., situated in Sac county, lowa, claiming to be the owner 
thereof in fee-simple, and as évidence of his title exhibits a patent for 
the land from the United States to Charles S. Tewksbury, an adjudica- 
tion in bankruptcy in the United States district court for the Northern 
district of Illinois deolaring Tewksbury a bankrupt, and a deed from 
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Edward E. Eichards, assignée of Tewksburj.to plaintiff, conveying the 
land in question. The défendant admits that he is in possession of 
the land, and claims title thereto under a tax sale of said premisea 
made on the fifth day of October, 1874, for the delinquent taxes for 
the year 1873. The évidence shows that the treasurer of Sac county 
sold the land on the day named to D. Carr Early, and on the twenty- 
first of November, 1877, a deed was exeouted to said Early by the 
treasurer. Early subsequently sold the land to the Sac County Bank, 
of whom the défendant purchased it. The rights of the parties are 
dépendent on the validity of the tax sale and deed made in pursuance 
thereof. On part of plaintiff it is claimed that the sale made by the 
treasurer of Sac county was of no elïect, beeause the land was not 
assessed or listed for assessment for the year 1873. 

Under the provisions of section 897 of the Code of lowa, the treas- 
iirer's deed is presumptive évidence of the fact that the property sold 
for taxes bas been listed and assessed, and the introduction of the 
deed in proper form casts upon the other party the burden of prov- 
ing that in fact no légal assessment haa been made. The assessor's 
book for Douglas township, Sac county, in which the land is situa'ted, 
together with the tax-list, as certified by the county auditor, hâve been 
introduced in évidence, from which it appears that the assessor of 
the township, in making the assessment for the year 1873, first en- 
tered upon his books ail the lands assessed against- known owners, 
and then entered consecutively the lands not thus assessed. The 
assessor's book is in the usual form, with a printed heading for each 
page, and ruled into columns, in which the entries appear as foUows : 
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Upon the tax-list the lands are entered in the same way, with the 
addition of the amount of tax levied upon each 40 which is entered 
in a column headed "consolidated tax." In the back part of this 
book is fouud a summary of the différent taxes levied, such as state 
tax, county tax, county school tax, etc., giving the amounts of each, 
and 80, under the name of each township, appears a summary of the 
taxes levied for township purposes. In none of thèse entries is the 
dollar or cent mark used. Following thèse entries is the tax-war- 
rant, addressed to the treasurer, and reciting that — 
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" You are hereby reqaired and authorized to collect the foregolng taxes for 
the year A. D. 1873, as shown by the f oregoing tax>ll8t, amounting in the ag- 
gregate to seyenty-three thousand four hundred and thirty-seven and 52-100 
dollars, ($73,437.52-100,) and thls shall be your warrant. 

"By order of board of superviaors," etc. 

On behalf of plaintiff it is claimed that the assessment of property 
is in the nature of a jurisdietional question lying at the foundation 
of the right to sell lands for taxes, and that to sustain a tax sale and 
deed, made in pursuance thereof, it must appear that there was a 
proper assessment and levy of a tax, and that the first essential thereto 
is a proper and sufificient description of the land, when that is the sub- 
ject of taxation. 

The objection urged in the présent instance to the description of 
the land is that in the assessor's book and the tax-list the lands are 
described as the N. E. N. W. section 18, etc., it being claimed that 
the court cannot know that thereby is meant the north-east quarter 
of north-west quarter of section 18. As a gênerai rule, a description 
which identifies the land, and is not calculated to mislead the owner, 
is sufBcient, even though in some particulars it may be déficient. In 
this case the assessor's book and the tax-list both show that each 
particular description includes a 40-acre tract, which is described 
under the heading "Part of Section" as the N. E. N. W. or the S. E. 
N. W. of section 18, etc. It is clear that in listing thèse lands for 
assessment the assessor intended to use the government subdivis- 
ions, for this is expressly shown by the heading over each page in the 
book. Thèse abbreviations are in common use, and it is not possible 
that the owner could bave been misled by reason of the description 
used by the assessor in describing thèse lands. Taking the entire 
description, it would, according to common understanding, clearly de- 
fine and point out the particular 40 acres intended to be assessed, 
and greater accuracy than this is not demanded under the provisions 
of the lowa statute. This exact point, as we understand it, has been 
authoritatively settled by the suprême court of lowa. Thus, in Judd 
V. Anderson, 51 lowa, 345, S. G. 1 N. W. Eep. 677, the question was 
as to the validity of an assessment and sale made under the descrip- 
tion of the "E. f S. J S. J i\r. E. N. W. 19, 75, 15," and the court 
held that "this assessment clearly authorized the sale of a tract of land 
in the S. E. corner of the N. E. J of the JV. W. J of section 19," etc. It 
follows, therefore, that the objection to the description of the property 
as found upon the assessor's book and the tax-list is not well taken. 

Plaintiff further claims that the assessment in question is void by 
reason of the fact that there is no word or mark prefixed to the fig- 
ures representing thè value of the property upon the assessor's and 
treasurer's books, and that thèse figures are therefore literally mean- 
ingless, and hence that there has not been an assessment of the realty. 
In support of this proposition are cited the cases of Lawrence v. Fast, 
20 111. 338; Lane v. Bommehnan, 21 111. 147; Braly v. Seaman, 30 
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Cal. 610; People v. Savings Union, 31 Cal. 132, andotber décisions 
based thereon. In Illinois it is held that the omission of a word or 
mark to indicate that dollars or cents are meant is fatal to the valid- 
ity of a judgment rendered under the statute of that state, ascertain- 
ing the amount of taxes levied. In Chickering v. Faile, 38 III. 342, it 
is stated that this ruling is confined solely to the statutory judg- 
ment required to be entered, and is not to be applied to the valuation 
made by the assessor; and that, as applied to the judgment, it was so 
ruled by reason of the requirement of the statute that the judgment 
should fix the amount due. In the leading case in Califomia, to-wit, 
People V. SçLvings Union, 31 Cal. 132, suit was brought to recover 
judgment for the amount of the taxes, and the décision was that the 
omission of the dollar-mark rendered the assessment void. Each 
case, as it arises, must, of neeessity, be largely dépendent upon the 
spécial facts upon which it is based, and the object and purpose of 
the proceeding. 

In the case now before the court the plaintiff is in reality seeking 
to maintain the proposition that the realty he owned in Sac county, 
in 1873, should be freed from ail taxation for that year, because of 
the omission of the dollar-mark as a prefix. It is not shown or 
claimed that the omission of the dollar-mark in any way actually mis- 
led the plaintiff, or prevented him from paying whatever sum was 
{HToperly assesaed upon his property. There is nothing in the évi- 
dence which would even tend to support the idea that if the dollar- 
mark had beenprefixed to the figures found in the columns containing 
the valuation and amount of tax assessed on thèse lands, the plain- 
tiff would hâve paid such sums. The évidence shows that the as- 
sessor, the board of eqiialization, the supervisors, and county treasurer 
ail acted in good faith in treating thèse figures as indicating dollars 
and cents. The books show that the board of equalization changed the 
valuation of the lands with others, reducing the total value of each 40 
from $160 to $153. Thèse figures are found in the columns headed 
"Value of Land." Upon the latter valuation, as found in the tax-list, 
there is calculated the amount of Consolidated tax due upon each 40, 
the rate of taxation being 44 mills, as appears from the heading on 
each page. The amount of tax is carried out in the proper column, 
which is divided by lines such as are in ordinary use for writing 
therein dollars and cents, and the figures are written in the columna 
that they would be if the purpose was to indicate the sum of $6.73. 
As already stated, the aggregate amounts of the several classes of 
taxes are brought together on pages 288 and 289 of the tax-list in 
the foUowing form ; 
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Teachers' tax, . - - - - - - 2,470 

School-house tax, - - - - - - 494 

Contingent tax, - - - - ■ * - 658 



14 
03 
59 



Eoadtax, - • 633,39 
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The Code of lowa, § 2075, déclares "that the money of acconnt of 
this state is the dollar, cent, mill, and ail public accounts, and the 
proceedings of ail courts in relation to money, shall be kept and ex- 
pressed in money of the above dénomination." Knowing, therefore, 
that the public accounts of the state are required to be kept under the 
dénomination of dollars, cents, and mills, «vould it not be apparent 
to even a casual observer that thèse several amounts must mean dol- 
lars and cents. 

In the argument it was urged that it could not be known whether 
thèse several sums meant dollars and cents, or cents and mills. 
Bearing in mind that the headings of the several pages of the assess- 
ors' book and tax-list clearly show that thèse figures are intended to 
express values in money, and that by statute it is required that in 
thèse public records values shall be expressed under tho dénomina- 
tion of dollars, cents, and mills, and assuming that the connty offi- 
ciais had knowledge enough to write down tbe figures in the mode 
usually employed in expressing values by thèse dénominations, no 
one could be in doubt as to the true intent and meaning of the sums 
entered upon thèse books. 

In the warrant addressed to the treasurer which is fouud on pages 
288 and 289 of the tax-list is set forth the total amount of the taxes, 
the same being written out, as well as stated in figures with the dol- 
lar prefix, which fact shows clearly that the board of supervisera 
recognized thèse figures as representing dollars and cents, and each 
tax-payer could, by an examination of the asseasor's book and the 
tax-list, satisfy himself of the trne meaning of thèse figures. It is 
the duty of the tax-payer to see that bis property is properly listed 
and assessed, and if there are clérical errors or omissions in the as- 
sessment or other proceedings, he can readily hâve the same cor- 
rected, if he so wishes. Pailing in so doing, he should not be per- 
mitted to remain quiet for years and then seek to escape payment of 
his share of the taxes by relianee on some defect which bas worked 
him no préjudice. Of course, if the defect or omission is one of sub- 
stance then a différent rule will apply. 

It is also claimed that the omission of the words "owners un- 
known," from the head of the page in the assessor's book, invalidâtes 
the assessment and sale of the property. Section 826 provides that 
"when the name of the owner of any real estate is unknown, it shall 
be lawfal to assess such real estate without Connecting therewith any 
name, but inscribing at the head of the page the words ' owners un- 
known,' etc. The évidence in this case shows that the assessor did, 
in faet, enter the lands in question upon his book without Connecting 
therewith any nam,e, did fix the value of the land for purposes of tax- 
ation, and that the lands, with the proper valuation, were entered 
upon the tax-list and tho amount of the various taxes was properly 
entered therein. Without considering the question whether the pro- 
vision of the section directing the entry of the words "owners un- 
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knoTs n" at the head of tlie page is not to he deemed morely direciory, 
it seems clear that sucli entry forma part of the manner in which the 
property of unknown owners ïb to be listed and assessed, and that, 
consequently, the treasarer's deed is conclasive upon that subject, 
under the provisions of section 897 of the Code of lowa. Thus, in 
lîohinson v. First Nat. Bank, 48 lowa, 354, it is ruled that — 

"The tax deed is conclusive évidence of the regularity of the manner of the 
assessment, listing, and levy of taxes. It is prima faoie évidence of the fact 
of assessment, listing, and levy, but conclusive évidence that the manner 
thereof accorda with the law. * * * The objection admits thèse acts, but 
is based upon the ground that they are not regularly performed, in that the 
description of the property upon the tax-list was not suflacient, and that the 
valuation and tax upon several separate tracts were in gross. Thèse are mat- 
ters that pertain to the manner of assessment, listing, and levying, and are 
regarded by the law as conclusively established by the deeds." 

As none of the objections to the validity of the treasurer's deed, 
and the assessment and sale upon which it is based, are sustained, 
it follows that the détendant bas made eut a good title thereunder to 
the land in question, and that, consequently, plaintiff fails in this ac- 
tion. 

Judgment will theref ore be entered dismissing the action at cost of 
plaintiff. 



In re Dbpdtt Maeshals.' 
{Circuit Court, E. D. Missouri. November4, 1884.) 

L Electioks— Appointmbnt of Spboiai, Dbputt Makshalb — Section 2021, 
Rev. St., Construbd — CoNSTrrnTioNAL Law. 

Section 2021 authorizes the appointment of spécial deputy marshals under 
the clrcumstances therein speoifled, whether supervisors of élections hâve been 
appointed or not, and is constitution al. 

2. Samb — Discrétion op Marshal. 

■Semble, that it is for the marshal to détermine, when requested to appoint 
spécial deputies, whether their appointaient is necessary or not. 

3. Same — Ddtiks of Spécial Deputies. 

Semble, tliat where no supervisors of élections liave been appointed, deputy 
marshals may, without process, arrest any one who votes or attempts to vote 
illegally, and may forcibly resist efforts to drive people away from the poils, 
and keep order, but they hâve no authority to prcvent any one from voting, 
nor can they interfère with judges of élections or clerks in the discharge of 
their duties. 

A pétition signed by a number of citîzens having been presented 
to Mr. J. E. D. Cousins, United States marshal for the Bastern district 
of Missouri, requesting bim to appoint spécial deputies to attend the 
poils during the gênerai élection to be held November 4, 1884, he 
appeared in court on November 3, 1884, with a number of deputies 

iRepoi^ted by Benj. F. Uex, Esq., of the St. Louis bar. 
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whom he desîred to havé sworn in. James Carr, David P. Dyer, and 
Graham Frost, attorneys, thereupon objected to the swearing in of 
such deputies upon the ground that the act providing for the appoint- 
ment of spécial deputies is unconstitutional, and, moreover, only per- 
mits the appointment of sueh deputies in cases where supervisors of 
élection B hâve been appointéd. 

The Eevised Statutes of the United States (sections 2011-2020) 
provide for the appointment of supervisors of élections by United 
States circuit courts when their appointment is applied for fts therein 
provided, "prier to any registration, " and authorizes and requires 
them "to attend at ail times and places fixed for the registration of 
votes," and "at ail places for holding élections," and prescribe their 
duties. Sectioa 2021 further provides that "wherever an ele'ction at 
which représentatives or delegates in congress are to be chosen is 
held in any city or town of twenty thousand inhabitants or upwards, 
the marshal for the district in which the city or town is situated 
shall, on the application in writing of at least two citizens, etc., ap- 
point spécial deputy marshals, whose duty it shall be, when required 
thereto, to aid and assist the supervisors of élection in the vérifica- 
tion of any list of persons wbo may hâve registered or voted ; to at- 
tend in such élection district or voting precinct at the times and 
places fixed for the registration of votera, and at ail times and places 
when and where the registration may by law be scrutinized and the 
names of registered voters be marked for challenge; and also to .at- 
tend, at ail times for holding élections, the poils in such district or 
precinct," Section 2022 provides that "the marshal and such spé- 
cial deputies shall keep the peace, and support and protect the su- 
pervisors of élections in the discharge of their duties, and préserve 
order at such places of registration and at such poils; prevent fraud- 
ulent registration and fraudulent voting thereat, or fraudulent con- 
duct on the part of any offioer of élection, and * ♦ * take into 
3ustody, with or without process, any person who commits or attempts 
or offers to commit any of the acts or offenses prohibited herein, or 
who commits any offense against the laws of the United States," etc. 

James Carr, David P. Dyer, and Graham Frost, pro se. 

Breweb, J., (orally.) This is rather an informai proceeding, and 
yet it may be fair, and probably is, for us to state the views that we 
hâve of thèse questions. In référence to the construction of the act, 
my brother Treat and I differ. I shall not undertake to express his 
views, because he can do so much more forciby than I can, and more 
clearly. I will simply state the conclusion to which I hâve corne from 
my examinations during the last week, for my attention was called to 
this matter only a week ago by your marshal. I do not think that 
the appointment of deputy marshals dépends upon the fact that super- 
visors hâve been heretofore appointéd. As I read that statute there 
are two separate matters provided for: the appointment of super- 
visors, which is done by the court, and the appointment of deputy 
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marshals, which is done by the marshal, and whîoh ia done whenever 
an application is made by a certain number of citizens. Though the 
court shouldhave appointed supervisors, it wouldnot followfrom that 
that the marshal had any authority to appoint deputy marshals. They 
do not follow as a matter of course. They are not part of the ma- 
chinery which is set in motion by the appointment of supervisors. 
You niay appoint ail the supervisors asked. They may be qualified 
and discharge tbeir duties. Unless the marshal is requested to ap- 
point he has nothing to do. 

Section 2021 provides that upon the application of certain citizens 
the marshal shall act; not that whenever supervisors hâve been ap- 
pointed the marshal shall appoint deputies to assist them, but that 
whenever a certain application is made he shall appoint deputies. 
Now, as to that matter, my brother Treat differs from me. He will 
give his views directly. While I think the marshal had the right to 
appoint deputy marshals, whether it was a wise policy Qt not was for 
him to détermine. Although a comparative stranger, as I am, and 
not qualified to express a very clear judgment, perhaps, as to whether 
it was wise or not, yet, from the past réputation of this city, I do not 
think any one need to anticipate trouble at the coming élection. This 
city has maintained a good réputation in the past, and from my knowl- 
edge of the character of the people whom I hâve met I am led to think 
there will be no trouble in the future. But that is a matter for the 
marshal himself. He is better posted as to the situation hère than 
I am. 

I am free to say that I think thèse instructions which he has issued 
go too far. If supervisors were in existence, if they had been ap- 
pointed to take charge of the élection, their functions would be much 
vaster than those of deputy marshals, and when there are no super- 
visors the duties of the deputy marshals are very limited in their nat- 
ure. I do not think that they can interfère with any judge or clerk 
of élection. Indeed, I doubt whether, as this is a state élection, — al- 
though a président and congressmen are to be voted for, — ^I doubt 
whether congress has the power to vest in supervisors or any one else 
the power to take the judges and olerks of élection away from a pre- 
cinct and intercept the élection. But whether it has or not is im- 
material hère. The supervisors are not in existence, and I am very 
clear that the deputy marshals hâve no power to interfère with either 
a judge or a clerk of élection in any way, shape, or manner. They 
hâve no power to demand admittance into the election-room. That 
power is eommitted simply to supervisors. They must stand outside, 
along with other people. As to their functions, what are they ? To 
préserve order at the place of registration and at the poils. That is 
one thing. To take into custody, with or without process, any person 
who commits or attempts to commit any of the acts or offenses pro- 
hibited in the fédéral statutes. 

Under that provision, I think that about ail they can do is, if a 
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tnan offers to vote and does vote illegally, they are not obligea to wait 
for prooess, but can arrest that man. That is not interfering with 
the élection. It ia simply arresting a man who is an illégal voter, 
or who is attempting to cast an illégal vote, who bas violated the 
laws of the United States and is liable to prosecution, They may 
help to keep the peaee. I do not mean by that if there happens to 
be a Street fight they ean become policemen to arrest the men thus 
engaged. ïhat it is a duty that devolves upon the state authorities, 
to punish ail assaulta and batteries, and prevent street fights. But 
they may interfère to keep the peaoe if crowds should corne to drive 
away voters from the poils. They may resist that, because that is 
necessary to préserve the élective franchise to those who are entitled 
to it; but when you go beyond that, it seems to me, they bave noth- 
ing in the world to do: As to determining who is entitled or who bas 
the right to vote, that is for the judges of élection. Whether they dé- 
cide rightfuUy or wrongfully is a matter with which the deputy mar- 
shals bave nothing to do. They are not veated with judicial functions 
to arrest or to interfère with the judge or the clerk in the discharge 
of their duties. They can stay outside the poils. While they may 
arrest a man who casts an illégal vote, or attempts to cast an il- 
légal vote, and take him before a United States eommissioner, or, if 
there is an attempt to drive people away from the poils and pre- 
vent them from voting, they may resist ail such eËEorts and thereby 
keep' the peace; yet, whenever they go beyond that, they transcend 
their lawful authdrity. So, I conceive, thèse instructions are liable 
to misconstruction. A marshal might think, under thèse instruc- 
tions, that if a judge should refuse to receive a vote which lie thought 
ought to be received, he could arrest the judge and take him away. 
That cannot be done. The judges are amenable to the state and 
fédéral law, and if they act wrongfully may be punished; but you 
cannot stop au élection. You cannot take them away from the poils. 
You cannot arrest them during the day, or until they bave finished 
the count. They bave a right to stay at the poils, and the deputy 
marshals bave nothing whatever to do with them. So you can see 
the duties of thèse deputy marshals are limited in their nature, and, 
if the city maintains its ordinary réputation for peacefulness, it is 
probable they will bave as little to do with the élection as I shall. 

Mr. Dijer. There is one matter that I would like to call the at- 
tention of the court to. As I bave said, voters are registered in the 
city. The question is, who is to décide whether, when a man offers 
to vote, he is an illégal voter or not? 

The Court, (Judge Brewer.) Unquestibnably, the judges of élection 
décide that entirely. The marshals bave nothing to say as to whether 
that vote shall. go in or not. If a deputy marshal thinks a vote is 
illégal he bas no power to interfère. He can arrest the man after 
he bas voted, and take bim before a United States eommissioner and 
bave him examined; but he cannot arrest the man when in the act 
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of voting, or say that he sball not vote. This îb a question for the 

judges. 

Teeat, J., (orally,) dîssenting. It was not my pnrpose, as the cir- 
cuit judge is hère, whose views, of course, override any I may express, 
to consider this matter. An application was made to me, it was said, 
though I did not hear it, to swear in thèse marshals. Looking back 
to the old section, 782, I declined. I still décline. 

1. Because I deny, toto cœlo, that the marshal, under the circum- 
stances presented to this court, has the right to appoint spécial dep- 
uty marshals for the purposes stated. The act is an entirety, and 
it is to me a novel method of construction that you can tear one 
section ont of the body of an act and make a new body of law in re- 
spect thereto. The aet is clear in itself. The application must be 
madp to the circuit judge at the time sitting. What is the business 
of the supervisors therein to be named ? To supervise the registra- 
tion. There is a registration law hère. If any frauds are to be com- 
mitted, primarily, they would be committed through fraudulent reg- 
istration. nence the act prescriboa, before the registration closes, 
upon application to the circuit judge, the supervisors shall be ap- 
pointed therefor. Having been appointed, they shall supervise the 
registration and attend the poils, being of opposite parties, to pré- 
serve impartiality of proceedings. They may proceed to act in con- 
nection with, and hâve as aida thereto, marshals. But who is to 
oonduct this as far as the fédéral government is concerned ? Sec- 
tion 2026 states that the chief superviser shall issue bis direc- 
tions and instructions in regard to the duties of supervisors, etc. 
Nothing of the kind has been done. How would the district judge, 
called upon to administer an oath to one of thèse spécial deputy 
marshals, administer such an oath? What is the oath that he is to 
administer? To aid a superviser, and do sundry and divers other 
things. But there are no supervisors. Is not that a fallaey on the 
face of it, and an absurdity, to ask them to swear to do a thing that 
is an impossibility ? So you may run through the whole of the act. 
From the beginning to the end it is a System of itself, beginning with 
the application to the circuit judge to appoint a superviser, and the 
détails are ail in the act in regard to the registration lists, which the 
chief superviser is to bave presented to him, so that he may, through 
the other supervisors, see at every élection precinct whether a man 
who is voting has the right to vote. The whole machinery is per- 
fect in itself. But if you attempt to tear out of the whole body 
of the act and commit to a marshal an arbitrary and absolute au- 
thority, irrespective of ail thèse matters, such as is contemplated by 
this proceeding, then, as I think, you bave not what congress con- 
templated in regard to the matter, but you bave created a new and 
arbitrary opération of the law. I cannot, by any mode of reasoning 
by which I can détermine the construction of this act, corne to any 
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other conclusion than that the act of the marsbal in appoîntîug thèse 
spécial deputies is utterly void from the beginning, under the prés- 
ent condition of affaira, and every deputy marshal who acts there 
nnder his appointment is no more than any private citizen who ap- 
pears, and musttake the conséquences of his conduct; and if he were 
to be brought before me, with my présent views of the case, I should 
treat him as I would any private citizen who was interfering with 
matters in which he had no officiai eoncern. 

That is my view positively and clearly. Then, again, in regard to 
the question of accounting which will follow. The marshal may pré- 
sent his accounts hère, and I am free to say, if I hâve to pass upon 
them, I shall not allow one sixpence for any such purpose, because I 
believe he bas no authority to act under any cireumstances whatever. 
I think it would be a perfect usurpation. I think they would be out- 
side of the law. That is my judgment, and I am as clear upon that 
point as upon anytfaing I ever had to détermine judicially. 

There is another question underneath ail this about which I shall 
hâve nothing to say, but if any gentleman wishes to know the law in 
regard to it I would refer him to the case of U. S. v. Ferreira, 13 How. 
40, which foUows the décisions of the United States suprême court 
from 1792 till the présent day. I do not choose to go into that mat- 
ter, however, but simply to sharply define my own views, which are : 
that no application having been made to the circuit judge for super- 
visors of registration, therefore, as there are no supervisors, the mar- 
shal bas no authority to appoint spécial deputy marshals with regard 
to the élection, because they are to act as aids of the supervisors, and, 
there having been no superviser, the time bas gone by when such ac- 
tion can be taken ; and I believe ail that bas been done is absolutely 
nuU and void, and that any action taken by thèse parties will be no 
more than action taken by a private citizen, and I shall allow no ac- 
counts that may be presented to me in payment of their services. 

Beewee, J. As I stated, there is a very marked différence of opin- 
ion between my brother Treat and myself, and I knew that I could 
not express his views as eloquently as he bas done. 

It was then asked before whom the spécial deputies should take 
their oath of office if appointed. Judge Bbeweb replied that any 
United States commîssioner could administer the requisite oath. 
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Odeli, and others v. Stottt and others.* 

{Circuit Court, 8. D. Ohio, W. D. October, 1884.) 

1. Pai-bsts— Reissubs— Enlauging Claims— Combination— Pakts. 

The introduction into reissued Jettera patent of claims for the patentable 
parts of the corabiuation claimed in the original letters, does net invalidate the 
reisaued letters, if tlie patentée was the flrst inventor of the patentable parts 
claimed, although the original patent was for the combination alone, se de- 
scribed ând claimed that the parts were not to be used separately, but together 
and simultaneously. 

2. BaME — LlMITS OF RULB. 

A patentée may, under proper ciroumstances, by reissue, enlarge his claims 
80 as to make them extend to the limits of his invention, but he is bound by 
those limita. 

3. Bamb — Whbn Claims mat bb Enlarged. 

MiUer v. Brass Co. 104 U. 8. 350, Jameê v. Campbell, Id. 371, and later cages 
decided by tne suprême court, distinctly recognize that the claims of an orig- 
inal patent may be enlarged by reissue to include the entire invention and its 
distinct patentable features ; provided — First, that there be no unreasonable de- 
lay in applying for the reissue; and, second, that between the date of the orig- 
inal patent and that of the application for the reissue, rights which would be 
recoguized In favor of others bave not intervened. 

4. Bamb— WiïHiK what Time Application to bb Madb— What is a Reasok- 

ABLB Time, 

There is no rule fixing the précise time within which application for a re- 
issue must be made. What is a reasonable time, is a question, when a reissue 
is attacked, to be decided by the court upon the case presented. The rule is 
équitable, and therefore flexible, and to be applied according to equity. 
ii Bamb — Date of Invention — Dkawinos. 

Drawings made by an inventor, prior to his application for a patent, carry 
date of invention back, if reasonable diligence in applyingfor a patent is shown. 
But they will not supersede a patent granted to another in the mean time for 
the same invention. 

6. Samk — Rbissdbs — Epfect upon Othkr Olaims of Intalidity of Onb. 

The invalidity of one of the claims of a reLssued patent does not invalidate 
the entire reissue, provided the ihvalid claim was made in good faith. Where 
it appears that claims in a reissued patent were made to broaden the invention, 
and'thereby to cover intermediate inventions or improvements, the fraud may 
80 vitiate ail the claims in the reissued patent that ail will be held to be voici. 
But one claim in a reissue may be void without necessarily invalidating the 
other claims. 

7. Patb^'T Suits — Inpmngbmbnt — Abandonment — Injtjnotion. 

If a défendant has, hefore suit broUght, abandoned the manufacture and sale 
of an infringing machine, and the court is satisfled that the abandonment was 
in good faith, and final, an injunction ought not to be granted. But if tne 
défendant, after such abandonment, has engagea in the manufacture and sale 
of another machine, which is also an infringing machine, and suit is brought 
for both infringements, the court will retain the whole cause under its control, 
and make the injunction and order to account to apply to the manufacture and 
sale of both. 

8. Patents— Odell Patent for Roller-Millsi 

The first claim of reissued letters patent No. 10,139, granted to complainant 
Odell, June 22, 1882, for an improvement in roUer-mills for crushing or grind- 
ing grain, middlings, and other material, held to be invalid ; the second and 
fourth claims sustained. Complainants required to flle a disclaimer of the 
flrst claim, hefore decree, and the decree for an injunction and account to be 
without costs. 

I Beporteâ by J, C. Harper, Esg., of the Cincinnati bar. 
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In Equity. 

Wood de Boyd, for complainanta. 

Stem é Peck and L. Hill, for défendants. 

Before Matthews, Justice, and Sage, J. 

8age, J. Letters patent No. 250,934, for an improvement in 
roUer-mills for crushing or grinding grain, middlings, and other 
material, were iasued December 13, 1881, and reissued (No. 10,139) 
June 22, 1882, to the complainant Odell, who, (with the Stillwell & 
Bierce Manufacturing Company, his licensees,) sues for infringement. 
The object of the invention is stated in the spécification to be to ad- 
just the outer crushing oï grinding rolls to or from the inner ones, 
and simultaneously to open or close the spouts or channels which 
control the discharge of grain from the hopper to the feed rolls. 

The first claim in the reissued letters patent is as f oUows : 

"In a roUer-mill, the combination of the hopper-gate mechanism on both 
sides of the machine with a through shaft, lever mechanism Connecting the 
parts to operate the gâtes simultaneously, and a single hand-lever, substan- 
tially as and for the purpose described." 

The drawings show a double mill. The hopper is divided by a 
partition. Under each side of the hopper is a set of rolls to which 
the grain is delivered by means of a feed-spout. Gates or slides, 
moving vertically inside the hopper, open and close the aperture 
leading to the feed-spouts. Thèse gâtes are connected by rods with 
a through shaft, J, located above the oenter of the space between the 
two sets of rolls, and parallel with them, and connected also with a 
single hand-lever, K. By the movement of this lever to or fronx the 
operator the gâtes are closed and opened. 

Claim 2 is as follows : 

"In a roller-mill, the combination with the adjustable rolls and journals 
of transverae shaft, h, through shaft, J.'link mechanism Connecting said 
shafts, and a single hand-lever, K, connected with the through shaft, for 
simultaneously adjusting both sets of rolls by a single-lever movement, sub- 
stantially as described. " 

The outer grinding rolls are journaled in vibrating arms, so con- 
nected on each side of the mill, by transverse horizontal shafts, with 
the hand-lever, K, that by the movement of that lever the rolls are 
thrown apart, (or spread,) or brought into contact, (or set,) simulta- 
neously with the opening or closing of the hopper gâtes. The trans- 
verse shafts are provided with coiled springs, which form a yielding 
bearing for the outer rolls, so that they may give from their grinding 
position and permit the passage of any hard foreign substance which 
would otherwise injure the rolls. 

Claim 3 is not involved. 

Claim 4 is as follows : 

"In a roller-mill the combination, with the adjustable crushing rolls and 
the gâtes or slides which control the passage of grain from the hopper, of a 
single tlirough shaft, J, a single hand-lever, K, and mechanism Connecting 
tlie crushing rolls and the gâtes or slides with the through shaft and hand- 
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lever, substantially as described, whereby a single moyement of the lever 
simultaneousiy adjuats the rolls and the gâtes or slides, as set forth." 

The fifth and sixth daims do not dififer from the fourth, excepting 
in form of statement. 

The défenses relied npon will be considered in the order convenient 
for the purposes 6i this décision. It is argued that the reissued let- 
ters are invalid for the reason that the original letters were neither 
invalid nor inoperative, nor is the spécification of the original letters 
defective. It is admitted that the spécification of the reissue does not 
differ substantially from that of the original, nor do the claims, ex- 
cepting that the first and second claims of the reissue do not appear 
in the original, and they are introduced in the reissue, as défendants 
contend, for no other purpose than to enlarge the patent. The in- 
vention, it is said, was set forth in the original patent "as being for 
the combination, substantially, of two sets of mechanism, — one for 
controlling the gâtes, and the other for controUing the rolls, — both 
sets to be operated simultaneously." From the language of the origi- 
nal patent relating to this part of the mechanism, counsel for de- 
fendants quote: 

"My invention relates to means for simultaneously adjusting one set of 
the crushing or grinding rolls to or fronoi the other, and by the same move- 
ment to open or close the Bpouts or channels which admit the grain from the 
hopper to the feed-roUs. This featitre of my invention consi3t8 in the com- 
bination of a through shaft, pivoted cranks, links, racks, and pinions.— ail of 
which will be more f ully explained in the description of the accompanying 
drawings." 

Hère, they say, "is a clear statement that the invention consists, not 
of gate-controlling mechanism alone, nor of roll-controlling mechan- 
ism alone, but of a through shaft connected with the gate-controlling 
mechanism and the roll-controlling mechanism so as to operate both 
simultaneously by the same movement." It is urged, therefore, that 
there could bave been no inadvertence, accident, or mistake in set- 
ting forth this feature of the invention in the original patent, and 
that the original claim covers fully what is set forth. The granting 
of a reissue is prima facie évidence of inadvertence, accident, or mis- 
take, as the granting of original letters is prima facie évidence of in- 
vention. This évidence may be overcome. It is not conclusive. The 
action of the commissioner of patents is not res adjudicata. Cook v. 
Ernst, 2 0. G. 89. He is not an officer in whom, under the consti- 
tution, judicial power can be vested. Grant v. Raymond, 6 Pet. 242. 
If he were, the proceedings for procuring original letters and re- 
issues are ex parte, and would not estop défendants, charged as in- 
fringers, upon questions affecting the validity of the patent. But the 
statutes, prescribing his powers and duties, vest in the commissioner 
of patents a discrétion which in some matters is final, and in others 
subject to review. The authorities are not uniform ; but the later 
cases, and some of not so récent date, are in harmony with the ruling 
v.22F,no.2— 11 
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madé by Chiéf Justice Maeshall in Grant v. Raymond, that the cor- 
rect performance of ail those preliminaries on which the validity of 
an original patent or of a reiasued patent dépends, is always examin- 
able in the court in which a suit for its violation is brought. Bwrr v. 
Duryee, 1 Wall. ô7l; Bubber Go. v. Goodyear, 9 Wall. 795; Miller v. 
Brass Go. 104 U. S. 350; James v. Gampbell, Id. 371; Glements v. 
Odorless Excav. App. Go. 109 U. S. 649; S. 0. 3 Sup. Ct. Eep. 525; 
Turner ê S. Manuf'g Go. v. Baver Stamping Go. 111 U. S. 326; S. 
G. 4 Sup. Ct. Eop. 401. 

^ The complainant Odell testifies tbat wben he fîrst saw the original 
daims in the Patent-ofïïoe Gazette, and before he received the patent, 
he vpas diesatisfied with them, and took immédiate steps to procure a 
reissue. There is no other testimony on that subject. The language 
of the original patent does not exclude the possibility of inadvertent 
or accidentai omission of daims. It is true that the daims in the 
original patent cover fuUy the construction described in the spécifi- 
cation ; but it does not foUow that Odell might not, if he was the in- 
venter, bave claimed separately each of the patentable parts entering 
into the combination. Suppose he had first invented and patented 
the hopper-gate mechanism, and subsequently the roll-controUing 
mechanism, could he not thgn hâve patented that, and also taken 
out a patent for the combination of the two, although so connected 
to the tbrough shaft that they must necessarily be operated simulta- 
neously ? In the combination covered by the daims in the original 
patent, there are, as waS coneeded on the hearing, two sets of mech- 
anism, the one controlling the gâtes, the other the rolls. Either 
can be disoonnected from the through shaft and the other operated 
singly. The patentée, it is said, does not wish to so operate them, 
and can not so operate them as they are combined in the patented 
improvement. True, but it frequently occurs that an inventer fails 
to perceive ail or even the best uses to which his invention may be 
applied. Nevertheless, he is entitled to the benefit of ail the uses to 
which it can be applied, no matter whether he or another conceived 
them. Roberts v. Ryer, 91 U. S. 157. In this case the défendants 
introduced évidence tending to prove that it is an advantage at times 
to control the rolls and the hopper-gate separately. That is a mère 
matter of opinion, which does not affect complainants' rights. The 
inventor is entitled also to a patent for his entire invention. He 
can not, as Mr. Justice Beadlby says in James v. Gampbell, 104 U. S. 
378, "take a reissue for anything but the same invention described 
and claimed in the original patent." It is to be kept in mind, how- 
ever, that enlarging the daim may be an entirely différent thing from 
broadening the invention. He may, under proper circumatanees, so 
enlarge his daim as to make it extend to the limita of his invention, 
but he is bound by those limita. He may not enlarge the invention. 
If the inventor could not daim singly the parts of a combination 
capable of separate use, because he uses them in combination, or, to 
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state the proposition as counsel for défendants put ît, tecause he doea 
not désire the opération of any apart from the others, the resuit -would 
be that eaoh constituent of the combination would be free to the pub- 
lic. The mechanism for controUing the gâtes might be of great value 
operated separately, and the same might be true of the mechanism 
for controUing the rolls ; but if the inventor is limited to a olaim for 
the combination simply because, in his opinion, it adds to the value 
of each, and is an improvement to operate them simultaneously, it 
foUo-ws that he is compelled to abandon to the public a large part of 
the value of his invention. Such a construction is too narrow. We 
prefer the doctrine stated by Judge Woodruff in Wheeler v. Reaper 
Co. 10 Blatchf. 181, that he knew no mie "which forbids the inventor 
who bas omitted to claim separate new devices, or severable and dis- 
tinct combinations, in the original patent, making a surrender and 
taking reissues for the distinct combination or separate. devices." "If 
the devices covered by the reissues were in fact new and useful, and 
if they are shown in the original spécification, drawings, or model, 
then the patentée is entitled to secure the exclusive use of each sep- 
arately, by a reissue embraeing each." 

Miller v. Brass Co. 104 U. B. 360, and James v. Campbell, Id. 370, 
do not sustain the proposition made on behalf of the défendants that 
a reissued patent is void if the claims of the original patent are ex- 
panded. Thèse cases, and others of later date, distinctly recognize 
that the claims of an original patent may be enlarged, by reissued 
letters, to include the entire invention, or, in separate claims, the dis- 
tinct patentable features of the invention; provided — First, that there 
be no unreasonable delay in applying for the reissue ; and, second, 
that between the date of the original patent and the date of the ap- 
plication for the reissue, rights which would be recognized in equity 
in favor of others shall not bave intervened. The suprême court 
calls attention to the rule "that the claim for a spécifie device or com- 
bination, and an omission to claim other devices or combinations ap- 
parent on the face of the patent, are in law a dedication to the public 
of that which is not claimed." The court says that this légal effect 
of the patent can not be revoked except by surrender and reissue on 
proof of inadvertance, accident, or mistake in framing the original 
spécification or claim, without fraudulent or deceptive intention on the 
part of the patentée, and without lâches or unnecessary delay. There 
is a suggestion in Miller v. Brass Co. of two years as the limit to the 
delay permissible, with a référence, by way of analogy, to the évi- 
dence of abandonment aflforded by the inventor's consent to the pub- 
lic use of his invention for that length of time before his application 
for a patent; but there is no rule fixing a précise limit of time. The 
rule relating to abandonment is statutory, and therefore rigid, and to 
be applied aecording to its letter. The rule relating to reissues ia 
équitable, and therefore flexible, and to be applied aecording to equity. 
What is a reasonable time is a question, wheu a reissue is attacked, 
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to be decided by the court upon the case presented; and, as we nn- 
derstand it, the suprême court has purposeïy avoided prescribing any 
rule which would interfère with the décision of each case upon the 
equities arising upon the facts of that case, 

We do not think that it is apparent in this case, as it was in Mil- 
ler V, Brass ' Co. and in James v. Campbell, that there was no inad- 
vertence, accident, or mistake in the framing of the spécification and 
claims of the original patent. On the contrary, precisely such an 
inadvertent omission as it is claimed by the complainants was sup- 
plied by the introduction of the first and second claims of the reis- 
sue, might be made by an inventor in whose mind the combination 
was the thing of greatest value. Moreover.in this case, the delay 
was but a little more than four months, and there is no averment in 
the answer, nor is there any évidence, that between the date of the 
original and that of the reissue any rights of others intervened. In 
the late case of Wooster v. Handy, 21 Fed. Ekp. 51, decided by Mr. 
Justice Blatchfokd, July 22, 1884, he says: 

"The rule laid down by the suprême court is tiiat where it is sought merely 
to enlarge a claim tliere must be a clear mistake and inadvertence, and a speedy 
application for the correction, with no unreasonable delay; that in such a case 
a patentée cannot wait until other inventors hâve produced.new forms of im- 
provement and then apply for such an eulargement of his claim as to make it 
embraee those new f onns ; and that when it is apparent f rom a comparison 
of the two patents that the reissue is made to enlarge the sCopeof the patent, 
ihe court may décide whether the delay was unreasonable, and the reissue 
therefore void. This view has been repeatedly asserted and applied by the 
suprême court in numerous cases decided since those in 104 U. S." 

Upon the authority of thèse cases it is clear that the claim of a 
patent may be enlarged by a reissue if the patentée move promptiy 
and nô rights of others hâve intervened, and we are of opinion that 
in this case the delay was not unreasonable. See Dryfoos v. Wiese, 
26 0. G. 640; S. G. 19 Ped. Eep. 315. 

We come now to the défense of want of novelty ; and, first, it is nec- 
essary to fix the date of Odell's invention. The application for his 
original patent was filed July 7, 1881, but he has introduced in évi- 
dence drawings made by him in a mémorandum book which, he claims, 
establish that his invention was of earlier date. The first of thèse 
drawings was made September 17, 1878, and shows the roll-control- 
ling-mechanism, substantially as in his patent; the second, made 
May 14, 1879, shows a transverse shaft (operated by a hand wheel) 
with mechanism for controlling thé gâtes or slides within thehop- 
per; the third drawing, made in June, 1879, shows a seetional view 
of the roll-controUing mechanism, indicating clearly the through 
shaft, the transverse shaft with coiled spring, the hand-lever, and the 
Connecting parts; the fourth drawing, dated July, 1880, shows a 
through shaft, with the gâte or slide-controlling mechanism, substan- 
tially as in the patent. It is settled that "an invention relating to 
machinery may be exhibited either in a drawing or in a model, so as 
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to lay the foundation of a claim to priority, if it be suflSciently plaîn 
to enable thoae skilled in the art to understand it." Loom Co. v. 
Higgins, 105 U. S. 594. But this rule is to be taken with proper 
qualifications. Drawings may carry date of invention back if rea- 
sonable diligence is sbown. Kneeland v. Sheriff, 18 0. G. 242. 
Making drawings of an idea is not invention, and is of no effect un- 
less followed up. Draper v. Potemska Mills, 13 0. G. 276. Merely 
making drawings is not such an embodiment of invention as will de- 
feat a subséquent patent. Ellithorp v. Robertson, 4 Blatchf. 307. 
The reasons for this qualification of the rule are well stated in section 
61, Walker on Patents. 

Between the date of the last drawing made by Odell and his ap- 
plication for a patent there was an interval of a year. In the mean 
time the Daverio American patent, the Poole, the Poole & Miller, 
and the Gray patents were issued. Ail thèse are in évidence for the 
défendants. The drawings made by Odell cannot be recognized as 
giving priority to his invention as against those patents, whatever 
might be their elîect upon the décision of the question of want of 
novelty if those patents had not been issued. So far as the com- 
plainants are concerned, the défendants are not precluded by Odell's 
drawings from using any mechanism covered by any of the patents 
issued between the dates of the drawings and the date of Odell's ap- 
plication for his original patent. We hâve nothing to do, in this 
cause, with the question whether they infringe the rights of other 
patentées. Détroit Luhricator Manufg Co. v. Renchard, 9 Fed. Rep., 
is in point. We quote from the opinion of Mr. Justice Matthews, ou 
page 297: 

"The défendants exhibit a drawing made by J. V. Renchard, which bears 
date August 10, 1876, and whieh, it is testifled by him, was made on that 
day, and by others, that he showed it to them about that time. ïhis ante- 
dates Parshall's application, but it fails to supersede his patent, for the rea- 
son that it seems well established in évidence that Renchard did not at that 
time prosecute the matter beyond the mère drawing. ïhe drawing seems 
to exhibit a perfect machine in ail its parts, and sufflciently to show the com- 
bination forming the subject o£ the présent controversy, particularly the me- 
tallic cil eup, the siphon tube carrying the condenssd wàter into the glass 
indicator, and the two chambers, condensing and oil, and directly united. 
Neyertheless, it is clearly proven that the défendant did not, in faet, construct 
an indicator in this form, and reduce it to actual use, until after it had been 
successfully accoraplished by Pai'shall, nor until after the date of his patent. 
This mère drawing cannot, therefore, be allowed to hâve the effect of depriv- 
ing Parshall of his title of being the first and original inventer." 

The Daverio patent, issued in England, December 23, 1879, (to 
Simons,) and in this counfcry, December 14, 1880, and the Gray pat- 
ents, dated December 21, 1880, application filed February 16, 1880, 
are offered to anticipate the first claim in complainant's patent. In 
the Daverio patent a through shaft is shown, with mechanism for op- 
erating the two hopper gâtes or slides simultaneously from either side 
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of the machine. In the Gray patent is shown a througîx shaft with 
a lever or handle at each end, and mechanism for simultaneously 
closing or opening both gâtes or slides. In each of thèse patents the 
shaft is a transverse shaft, but the direction of the shaft is of no con- 
séquence in considering the first olaim of complainant's reissued pat- 
ent, which is "the combination of the hopper-gate mechanism on both 
sides of the. machine with a through shaft, lever mechanism Connect- 
ing the parts to operate the gâtes simultaneously, and a single hand- 
lever, substantially as and for the purpose described." The position 
of the shaft parallel with the rolls is important only when, by combi- 
nation, the gâte or slide-controlling mechanism and the roU-control- 
ling mechanism are to be operated simultaneously by the movement 
of the hand-lever. But Odell chose to make a separate claim for the 
mechanism controUing the gâtes, and as a separate claim it must be 
construed independently of the claims for the combination of the gate- 
controUing and of the roU-controlling mechanism. Our conclusion 
is that the first claim of the reissue is invalid for want of novelty. 

In anticipation of the second claim the défendants set up the Poole 
patent. No. 238,000, dated Pebruary 22, 1881 ; the Poole & Miller pat- 
ent, No. 238,001, dated February 22, 1881; and the Gray patents, 
No. 235,761, dated December 21, 1880, and No. 238,677, dated 
March 8, 1881. 

The Mechwart patent, dated December 20, 1881, application filed 
April 22, 1880, more than a year prior to Odell's original patent, bas 
the oater roUs journaled upon movable arma, or levers, as they are 
termed in the spécification, connected to weights, which, by gravity, 
keep the rolls together. Thèse weights are raised, and the outer rolls 
released from contact with the inner, by a hand-lever operating upon 
them by means of a through shaft, and cranks, and chains at each 
side of the machine. The mill is provided with a separate device for 
shutting oflf the supply of grain from the hopper. Whether the 
mechanism in this mill for controUing the rolls anticipâtes Odell's 
second claim in his reissued letters dépends upon whether the weights 
and Connecting parts are the équivalent of the transverse shafts and 
the coiled springs of the Odell mill. It is in testimony, and such we 
find to be the fact, that the coiled springs form a yielding bearing for 
the outer rolls, permitting them to give and allow the passage of ob- 
structions caught between the rolls. This is a great advantage, and 
one of the most valuable features of the roll-controlling mechanism 
of the Odell mill. The shaft is so constructed that the spring is not 
acted upon when the shaft, and by it and its connections the outer 
rolls, are moved by the hand-lever. When the rolls are set, the shaft 
holds them rigidly in position against everything but a hard, foreign 
substance passing between them. Then, and then only, the coiled 
spring is brought into play, and the outer roU recèdes against the 
constantly increasing pressure of the spring, and suffers the obstruc- 
tion to pas3. The spring then instantly forces the outer roU back 
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into grinding position. The weights and connected mechànism of 
the Mechwart mill do not form a yielding beariug. In the spécifica- 
tion of the Mechwart patent it is stated that "in case of any obstruc- 
tion getting into the mill the pressure is thrown off instantly by turn- 
ing the handle, m, [corresponding to the hand-lever in the Odell mill,] 
and revolving shaft, o, [a through shaft parallel with the relis,] and 
its cranks at each side of the machine to raise the weights, fe, by tha 
chains, t, that conneet the weights and cranks." The inventor— and 
we must présume that he knew his own mill — did not understand that 
the weights formed a yielding bearing, acting automatically, as do the 
coiled springs, but did understand that the weights must be raised by 
the operator. Even if the weights and connected mechanism form a 
yielding bearing, their action must be sluggish and uncertain com- 
pared with that of the coiled springs. The différence is that between 
a dead weight and an elastio force, in a place where the elastic force 
is essential. The Mechwart mill, therefore, does nôt anticipate the 
second claim of the complainant's reissued patent. 

Neither the Poole nor the Poole & Miller patent has the yielding 
bearing. In the Poole patent, when the roUs are set, they are so 
firmly held in position that something must break before an unyield- 
ing foreign substance can pass between the rolls. In the Poole & 
Miller patent a toggle-joint is used. The inner rolls are movable, be- 
ing ]ournaled in boxes which slide backward and forward in frames 
to which tfaey are fitted. When the toggle is straightened (or extended) 
thèse rolls are forced into grinding position, and there inflexibly held, 
until, by movement of a hand-lever, the toggle is thrown into a zig- 
zag position, and then the rolls are forced apart by coiled springs, 
which hâve no other office. The Gray patent. No. 235,761, relates 
exclusively to mechanism for controUing the hopper gâtes or slides. 
Thèse patents do not anticipate claim 2 of complainants* reissue. 
In the Gray patent. No. 238,677 there are two through shafts, each 
parallel with the set of rolls over which it is placed,^and connected, 
by eceentrics and transverse shafts, to movable arms, in the upper 
ends of which the outer rolls are mounted. The transverse shafts 
are provided with coiled springs, forming yielding bearings, substan- 
tially as in complainants' patent. The ends of the through shafts 
are provided with crank-arms pivoted to a Connecting horizontal rod, 
serving as a hand-lever, by moving which from either side of the 
machine ail the eceentrics are moved simultaneously, and the outer 
rolls thrown instantly into or out of operative position. Ail the parts 
of this combination are old. The claim is limited to the combination 
of the movable arms, the transverse shafts, the eceentrics, and the 
horizontal rod, by moving which the rolls are thrown apart or to- 
gether, and, in our opinion, does not interfère with claim 2 of com- 
plainants' reissue, which is limited to a single through shaft and a 
hand-lever rotating it to operate the four transverse shafts simulta- 
neously, and, by moving the pivoted journal arms, carrying the mov- 
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able rolls to spread or set the rolls. It follows that the second claim 
of complainants' reissued patent is sustained. 

It was urged upon the hearing that the entire reissued patent must 
be held to be invalid if claims 1 or 2, or both, were found to be in- 
valid. That does not follow. We are satisfied from the testimony 
that claim 1, which we hold to be invalid, was made in good faith 
in the honest belief that Odell was the original inventer of the com- 
lination covered by that claim. Where it appears that claims in a 
reissued patent were made to broaden the invention, and thereby to 
cover intermediate inventions or improvements, the fraud may so 
vitiate ail the claims in the reissued patent that ail will be held 
to be void. But one claim in a reissue may be void without neces- 
sarily invalidating the other claims. Packing Co. Cases, 105 U. S. 
566 ; Gage v. Herring, 107 U. S. 646 ; S. G. 2 Sup. Ct. Rep. 819. The 
invalidity of a claim in a reissued patent does not impair the validity 
of a claim reproduced from the original patent in the reissued pa- 
tent. Schillinger v. Greenway Brewing Co. 20 0. G. 495; Fetter v. 
Newhall, 25 0. G. 502. 

The fourth, fifth, and sixth claims of complainants' reissued patent 
are substantially reproductions of claims in the original patent. The 
fifth and sixth claims differ only in form from the fourth, and we 
therefore, and in accordance with a stipulation filed by counsel, con- 
sider only the fourth. The défendants rely upon the Wegman pa- 
tent, April 7, 1883, application filed February 10, 1883, pateuted in 
England in 1879, to anticipate the fourth claim. We are of opin- 
ion that the English patent does not show in the drawings nor de- 
soribe in the spécification simultaneous opération of the roU-control- 
ling and of the feed-controUing mechanism. The American patent, 
of date later than complainants' patent, can not be brought in to sup- 
ply the deficiencies of the English patent. We therefore hold that 
the Wegman patent does not anticipate the fourth claim of complain- 
ants' reissued patent, which is sustained. There is no évidence that 
prier to Odell's invention the combination of mechanism for simul- 
taneously controlling the gâtes and the rolls was known or used, and 
there is no doubt in our minds that it is a valuable and patentable 
improvement. Loom Co. v. Higgins, 105 U. S. 591. 

The remaining question is whetherthe défendants are infringers of 
the second and fourth claims of the complainants' reissued patent. 
The défendants' mill — that which they were manufacturing wheu 
this suit was brought — is so constructed that, by means of a sleeve 
on the through shaft and an arm conneeted to the outside lever, 
journaled on this shaft, the gâtes or slides controlling the feed dis- 
charge may be moved without moving the rolls; and by moving the 
inside lever, which is attached to the through shaft, the roll-control- 
ling mechanism is operated. Both levers may be grasped at the 
same time and moved together, and thus simultaneously adjust the 
jrolls and the gâtes or slides. This mechanism is substantially al- 
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most identically, that of the complainants' mill, including the trans- 
verse shafts with the coiled springs, forming yielding bearings. 

Prior to the bringing of this suit, and up to Maroh, 18S3, défend- 
ants manufactured another mill shown in the Livingston patent, No. 
284,135, in wbich a single lever served to operate the through shaft 
and simultaiieously move both sets of mechanism. An interférence 
between Livingston, défendants' assigner, and Odell was decided in 
favor of Odell, March 31, 1883, and since that date the défendants 
hâve not manufactured nor sold that mill. The bill in this cause was 
filed June 6, 1883. If the complaint were only on account of the-- 
manufacture and sale of that mill, the case would not be one for in- 
junction. The remedy at law would be complète. It is true, as 
urged by couneel for complainants, that it bas been held that stop- 
ping infringement will not prevent an injunction. But the cases 
hâve been where the manufacture was stopped at or after the bring- 
ing of the suit, or the indications were that the défendants, having 
once been wrong-doers, were likely to be so again as soon as released 
from court. If a défendant bas, before suit brought, abandonèd thé 
manufacture and sale of the infringing machine, and the court is sat- 
isfied that the abandonment was in good faith and final, the injunc- 
tion ought to be refused, upon the principles of equity applicable to 
injunction. However, as we find that the défendants in this case are» 
infringers, we think it well to- retain the whole case under our con- 
trol, and the injunction and order for an account may be made to 
apply to the manufacture and sale of both mills. 

But the complainants must first file a disclaimer of the first claim 
of their reissued patent, and this decree mnst be without costs. See 
sections 4917, 4922, Rev. St. U. S., and Gage v. Herring, 107 U. S. 
646 ; S. C. 2 Sup. Ct. Rep. 819. 

Mr. Justice Matthews stated that he concurred in the conclusion, 
and in the reasoning of Judge Sage's opinion. 



MoMiLLiN and others v. St. Louis & Vicksburgh Anohob Linb.' 

{Oireuit Court, E. D. Missouri. November 1, 1884.) 

Patents — Use of Stbam to Operatb Capbtans. 

The invention covered by lettcrs patent No. 63,917, granted to Jolfn S. Mo- 
Millin, April 16, 1867, is the use of the freight-hoister or nigger-engine of » 
vessel, by means of the shaftingand gearing described in said patent, to rotàte 
the capstan ; and said patent does not extend to the use of an auxiliary engine 
in the mauner described, unless such engine may also be used as a hoisting 
engine. 

1 Reported by Ben]. F Rei, Esq.. of the SI. Louis bar. 
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In Equity. 

Paul Bakewell, for complainants. 

Oiven Campbell and Parkinson & Parlinson, for défendant. 

Tbeat, J. Tbis and six other cases hâve been submitted to tbe 
court on substantially the same question. Anticipatioùs are alleged 
with respect to the Charles Belden and the Constitution, it being al- 
leged that, in both thèse steamers, freight-hoisters or nigger-engines 
had been used to rotate the capstans. The presumptiou is in favor 
of the validity of the patent, which presumption must be overcome 
by'clear and positive testimony. Under some conditions of the cases 
submitted, it might be doubtful whether that repelling testimony was 
adéquate aceording to the rule stated. The first inquiry exacts the 
définition of the patent itself . What did it inolude ? Its language 
is as follows : 

"The nature of my invention consists in Connecting the capstan with the 
freight-hoiating engihe. or other engines of steam-boats and crafts, by means 
of sKafts and cog-wheels, so as to operate the capstan by steam-power, instead 
of hand-power, as has been generally uaed heretofore." 

Then follows a description of the mechanical devices whereby said 
result can be effected, distinctly describing the hoisting engine and 
Connecting sbafts by the usual mechanical devices, whereby the said 
engine might be connected with or disconnected from the described 
gearing. The claim is in thèse words : 

"Rotating a capstan placed on the deck of a beat by means of an auxiliary 
engine, when said engine and capstan are placed forward of the steam-boilers 
of said beat, substantially as hereinbefore described, and for the purposes set 
forth." 

It is obvions that the invention was not to operate the capstan by 
the motive force of the main engine., Whence, then, was the motive 
power to be had and how applied? Evidently by utilizing an auxil- 
iary engine so that the same might perform a double f unction as oc- 
casion required. The patent, therefore, should be limited, as inti- 
mated by Judge MoKennan, to the speoified combination, to-wit, the 
use of the freight-hoister or nigger-engine, by the said shafting and 
gearing described, to rotate the capstan; said engine and capstan be- 
ing forward of the steam-boilers. That description evidently excludes 
the idea that the main engine was to be used. It also excludes the 
idea that a separate engine was to be used to operate the capstan. 
The thought of the inventer, on which his patent was granted, was 
not that every contrivance whereby to operate by steam the capstan 
was to be included in the terms of his patent, for, if so, his patent 
wônld bave been too brpàd, and void; therefore it must be limited to 
thô spécial mode of effecting the d'esired resuit. That mode is the 
ntilizing of the freight-hoister or nigger-engine, by appropriate shaft- 
ing and gearing, to rotate the capstan, and thus eseape the futile at- 
tempt to utilize the main engine, and at the same time hâve said 
auxiliary engine effect, as might be, required, the double purpose 
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stated. Of cqnrse, it was an éssential requîrement tbat the geftifing 
should be so construeted as to be shipped or anshipped as the use 
of the capstan might be needed or otherwise. 

The defendant's eugines to operate capstans a.re not only separate 
from the main engines, but construeted as independent engines solèly 
for rotating the capstan. The shafting and gearing, whereby the 
transmission of power ia made from said independent engine to the 
capstans, may be substantially the same as desoribed in plaintiffs' 
patent. But, whether so or not, there was nothing new in said me- 
chanical devices, and the plaintiffs' demand did not extend beyond 
using ordinary contrivances to transmit motive force from the freight- 
hoister or nigger-engine to the capstan. Hence the patent does not 
exclude the right to use those mechanical devices in another way or 
under différent circum stances. 

The conclusion reached is this: That the rotating of capstans 
■with motive force applied from independent engines, even though 
placed in front of the boiler, does not infringe plaintiff's patent, al- 
though the modes of transmitting the power are substantially by the 
same and well-known mechanical contrivances. Bill dismissed, with 
costs. 



Thb Edwin h. Webstbk. 

{Distfiet Court, 8. D. New York. October 26, 1884.) 
L, CoLMsroN — PiBBS AND Slips— LooKocTT— SiONAis — Change of Coubsb m 

TUBNING. 

The tug T., with the libelant's boat lashed upon ber starboard side, Was 
steaming up the North river af ter dark, near the slips, to avoid the strong ebb- 
tide. Fartber up river the tug E. H. W., at the foot of Gansevoort strtjet, was 
at the same time turningabout near the end of the pier, by backlng and flUing, 
her head swinging southward to wards the .Tersey shore^ As the T. approachèd, 
her two colored lights were visible to the B. H. W The latter exposed her red 
light, and when flrst seen was apparently going across the river, but she was 
swinging downwards, and shortly after showed both lights, and attempted to 
go inside, crossing the T. 's bows, when a collision enatied. HdA, that both 
were in fault,— the T. for navigating in the night-time so near to the piers and 
slips; the E. H. W. for not keeping a better lookout for vessels approaching 
herwhile she was executing hér turn in the night-timë, and for not giving 
timely signais of her various changes of course in doing so. 
2. Samb — FwTT-NmTH Rulb. 

Permission given to bring in the T. under tbe ilew flfty-ninth rnle in admi- 
ralty, the delay being escused. 

In Admiralty. 

Owen é Gray, for libelants. 

Beehe é Wilcox, for claimanta. 

Brown, J. Upon the facts of this collision I must hold both the 
Webster and the Terror in fault. The Terror was in fault for run- 
ning along up river so near to the ends of the slips for the purpose 
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of taking advantage of the slack water, înstead of beîng out in the 
stream wher§ there were no obstructions, and where she ought prop- 
erly to hâve been. I hâve no question that she was less than 250 
feet from the ends of the piers. In the uight-time this was specially 
hazardous and unjustifiable. The Monticello, 15 Fed. Bep. 474; Me- 
Farland v. Selby, etc. Go. 17 Fed. Eep. 253. 

But the Webster cannot be excused. She was backing and fiUing 
while turning round with her head towards the Jersey shore. The 
eolored lights of the Terror were visible for a considérable period. 
There was abundant time for them to hâve been seen on board the 
Webster, and for proper signais to hâve been given by the latter. The 
Webster, exposing her red light only when the Terror's lights were 
visible below her, ought to hâve considered that to stop her apparent 
course aeross the river and to turn about, or to suffer herself to be 
swung round by the tide in front of the Terror's course, was a very 
hazardous maneuver in the night-time, and one that called for spé- 
cial caution and timely signais on her part. Instead of this, none 
■were given, except so late as to be of no use. And the necessary in- 
ference from the testimony on her part, also, is that no attention was 
paid by her to vessels coming up from below until the Webater's bow 
was already on a strong swing from the tide, and only a very short 
time before the collision, The pilot of the Terror, seeing the Web- 
ster' s red light moving outward from the piers, naturally supposed 
she was intending to continue that course and to cross the river, but 
he had no right to rest upon that assumption as certain when so 
near to the slips. And the Webster, not intending to keep her course, 
should hâve signaled in time or else kept out of the way. I must 
hold her, therefore, wanting in that reasonable care and caution which 
thèse maneuvers at night required. The very common practice for 
tugs to keep in the slack water by the piers, though unjustifiable, pre- 
vents her claiming that she had noreason to anticipate that anyboat 
might be coming up within the limits withimwhich she was turning, 
so as to absolve her from any duty of watchf uluess. 

The Terror has not been made a party to the action, under a nat- 
ural mistake of the claimants' counsel that she belonged to the libel- 
ants. If the libelants stipulate to accept half the damages, a decree 
may be entered to that effect, with costs ; otherwise, the claimants will 
bave liberty to bring in the Terror under the fitty-ninth rule in ad- 
miralty, {The Hudson, 15 Fed. Eep. 162,) and 10 days' stay of pro- 
ceedings will be allowed for that purpose. 
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The E. y. Mundt, etc. 
(Circuit Court, E. D. Michigan. 1884.) 

AdMIBALTY JuBISDICTION — NON-MABITIMB CLAIMS — DiSTBIBDTION OF BUEPHIS 

FUNDS. 

Where a veasel has been attaclied and sold under a libel, and there is a sur- 
plus fund after payment of the claim in the registry of the court, it has power 
to distribute such surplus fnnd to ail those who eau show a vested interest 
therein, in theorderof theirseveralpriorities, nomatter how their claims origl- 
nated. 

In Admiralty. 

Matthewb, Justice. This is an appeal in admiralty from a decree of 
the district court dismissing the libel of the appellants. It appears 
from the record that on December 24, 1883, the appellants, inter- 
vening for their interest under a libel theretofore filed by Knowl- 
ton to recover wages as a seaman, filed their libel asserting a lien 
against the vessel to the amount of $750, alleged to be due for ma- 
terials and labor used in its necessary. repair while lying at the 
portof West Bay City, To this libel William H. Miller, the appel- 
lee, filed an answer, as claimant under a mortgage executed and de- 
livered by the owner, June 4, 1883, to secure adebt of |1,400. The 
vessel, having been attached under process issued upon the original 
libel of Knowlton, was sold, and the proceeds of sale having been ap- 
plied to the payment of prior maritime liens, there remains in the 
registry a balance, which is the subject of this controversy. 

The proof in the cause clearly established that the materials and 
labor advanced by the appellants were used, not in the repair, but in 
the original construction, of the tug. This variance is now insisted 
upon as fatal to the appeal. If the objection had been taken in the 
district court, the libelant would hâve been entitled to amend, so as 
to conform his pleadings to his proof, provided the case made upon 
the évidence entitled him to a decree; and the same rule, in further- 
ance of substantial justice, should be applied hère. It becomes 
proper in that view to consider the case upon its merits. 

It is admitted that there is no maritime lien for materials and 
labor used in the original construction of the vessel, and also that a 
lien is given therefor by a statute of Michigan. I think that the ap- 
pellants are entitled to that statutory lien for the amount of their 
claim, and that under the laws of Michigan it is entitled to priority 
over that of the appellee as mortgagee. It is urged, however, that 
the libel of the appellants was rightly dismissed for want of jurisdic- 
tion in the district court, as a court of admiralty, to entertain it. If 
the appellants had filed a libel for such a cause as an original pro- 
ceeding, and sought thereby to subject the vessel to the jurisdiction 
of the admiralty court, it is not denied but that it should, bave been 
dismissed for want of jurisdiction, on the ground that the contract 
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for construction is net maritime in its nature. But the libel was not 
80 filed. On the contrary, it was filed as an intervention in a prô- 
ceeding previously commenced, under whicli the district court had 
rightfully acquired jurisdiotion over and possession of the vessel as 
a court of admiralty. The vessel has been sold; the proceeds hâve 
beën appropriated to the payment of maritime liens; theré is a sur- 
plus remaining in the registry; there are before the court two claim- 
ants, nèither of whom bave a claim originally enforceable in admi- 
ralty,— pneclaiming title by virtue of a lien given by the local law, 
and superior in equity and at law to that of the other, whoclaims from 
assignment from the owner by way of mortgage. The jurisdiction of 
the district court as an admiralty court, in one sensé, may be said to 
be exhausted and at an end, but it is still in possession of a f und 
arising by the exercise of that jurisdiction. Is not the rî'ght and power 
of disposing of that fund nècessarily incident to its jurisdiction as an 
admiralty court? It must do something with the fund; it is absurd 
to suppose that it cannot. What else can it do but ascertain to whom 
among several claimants it belongs, according to principles of equity, 
and award it accordingly; or, if this présents complications beyond 
the convenient extent of its powers, then to direct a litigation else- 
where between the parties, securing the fund to whomsoever shall 
ultimately appear to be entitled ? Suoh was the principle announœd 
and aoted on in the case of The Guiding Star, 18 Fed. Eep. 263. A 
reconsideration of it in this case has not weakened my conviction 
as to its soundness. This principle is the sole foundation for the 
forty-third admiralty rule, and is explained and justifiedin the opin- 
ion of the suprême court in the case of The Lottawanna, 21 Wall. 
658-582. It is there said : 

"The court has power to distribute surplus proceeds to ail those who can 
show vested interest therein, in the order of their several priorities, no matter 
how their clairas originated. Schuchardt v. Bahlidge, 19 How. 239. The 
propriety of such a distribution in the admiralty has been questioned, on the 
ground that the court would thereby draw to itself equity jurisdiction. The 
Neptune, 8 Knapp, Privy Coun. 111. But it is a wholesome jurisdiction, very 
commonly exercised by nearly ail superior courts, to distribute a fund right- 
fully in its possession to those who are legally entitled to it; and there is no 
Sound reason why admiralty courts should not do the same. If a case should 
be so complicated as to require the interposition of a court of equity, the dis- 
trict court could refuse to act, and refer the parties to a more compétent 
tribunal." 

It follows that the decree of the district court dismissing the appel- 
lants' libel was erroneous, and must be reversed, with costs. It i» 
accordingly so ordered, and a decree will be rendered in favor of the 
appellants, appropriating the fund in the registry, so far as may be 
necessary, to the payment of their claim, and the balance, if any, to 
the appellees. 
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The Aotivb. 

The Océan Wave. 

{District Court, S. D. New York. October 25, 1884.) 

Collision— TuG and Tow— Kunning Near to Piers bbtwben Othbb Vbsbblb. 
The tug A., wiih the barge O. W. in tow on a hawser, came down the East 
river against the tide about 200 feet from ghore, and ran between two schooners, 
which were about 100 feet apart, the outer schooner being also about 100 feet 
farther up the river. The barge, after rounding past a projecting pier farther 
up stream, was obliged to port ber helm to clear the upper schooner, and she 
■was af terwards unable to stop ber sheer in tlme to avoid running into the lower 
schooner. Seld, upon the facts, that the tug was in fault for navigating so 
near the piers, and al&o for needlessly attempting to pass between the two 
schooners, and should pay the whole damage. 

In Admiralty, 

Benedict, Taft é Benedict, for libelant. 

Alexander d: Ash, for the Active. 

Edgar Swain and J. A, Hyland, for the Océan Wave. 

Beown, J. The steam-tug Active, having the barge Océan Wave 
in tow upon a hawser of aboat 20 fatboms, in coming down the East 
river against the flood-tide, instead of proceeding near the middle of 
the stream, as required by law, was going near the New York shore 
for the purpose of availing herself of the slaek water. Thus her course 
lay between two schooners, the J. W. Huston and the libelant's 
schooner, the Wm. Blakeley. The wind was north-west, and both 
schooners were engaged in heaving by windlass towards the New York 
shore, the Blakeley being about 100 feet nearer the shore than the 
Huston. The tug passed about midway between them, but the barge, 
in coming around the Twenty-sixth street pier, which was consider- 
ably longer than the one belpw, found it necessary.to port her helm 
in order to avoid coming in contact with the bowsprit of the Huston. 
Before her sheer could be fuUy broken, though her helm was itnme- 
diately starboarded on clearing the Huston, she ran upon the star- 
board quarter of the Blakeley, which was only about 100 feet below 
the Huston. 

Having the whole middle part of the river clear, where she was 
bound by law to go, I must hold the tug in fault for proceeding as 
she did near the shore, and undertaking to thread the gauntlet of 
other vessels there lying in her way. She had no right to impose 
this hazard upon the tow., The available space between t^he two 
schooners. is not estimated to be above 100 feet, and the |fa.ct that 
one was below the other, and that both were below the projection of 
the Twenty-sixth street pier, added to the difificulties of navigation 
imposed upon the barge. The primary fault being clearly in the tug 
in selecting such a channel, instead of pursuing her proper course in 
the middle of the river, only clear proof of ueglect or of very unskill- 
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fui handling on the part of the barge could justly charge the lattei 
with contributing to the collision. Theevidence on this point against 
the barge is by no means clear or satisfactory. The time and space 
available for her maneuvering were both small, and almost approach 
the situation recognized as a situation in extremis, in which even 
erroneous handling at the moment is not deemed a fault, when the 
situation is brought about by the wrong of another. But it is not 
even clear from the testimony that the barge omitted anything she 
might hâve done, or did anything she ought not to hâve done, in ârst 
avoiding the Huston, though she afterwards came in contact with the 
Blakeley. 

I must therefore charge the whole loss upon the Active, and allow 
a, decree against her, with costs; wbile as to the Océan Wave the 
libel should be dismissed, with costs. 



The Ooean Express. 
(District Court, 8. D. New York. November 3, 1884.) 

1. Pilotage — Libel for Fbes — Dutï op Piloï. 

Upon a claim of feea for pilotage against a vessel which had left before the 
pilot a/rived, }idA, that it was the duty of the pilot to be on hand at high water, 
and that, in his absence at that timc, the vessel was justifled in departing with- 
out hitn, and the libel was therefore dismissed. 

2. Admibalty Practiob — Costs. 

Costs disallowed where the libel is dismissed upon grounds not pleaded. 

In Admiralty. 

Beebe, Wilcox de Hobbs, for libelant. 

Jas. K. Hill, Wing é Shoudy, for claimants. 

Beown, J. I think it was the duty of the pilot, the libelant, to be 
on hand at high water on the morning of February 15th, when the 
Océan Express was to be piloted to sea. His own testimony, aside 
from his statement of the hour of the time to sail, — 8 o'clock, — tends 
to confirm this view, which is sustained by the évidence of the captain 
and the draught of the vessel. The libelant's testimony would seem 
to indicate that he considerably mistook the hour of high water, which 
was, in fact, a little before six. The vessel, with her deep draught 
and in Newtown creek, was not bound to wait for him, and upon this 
ground I think the libel must be dismissed. But as this particular 
défense was not set up in the answer, the dismissal must be without • 
costs. 
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.fopi! and others ». Chenet and others. 

(Œreuit Conrt, S. D. lowa, O. D. October Term, 1884.) 

Rbmoval of Cause— Failuke to File Transcript— Second Beuoyal. 

If a party exercises his riglit to remove a case into a fédéral court, and, by 
flling the requisite pétition and bond, deprives the state court of jurisdiotion, 
and confers it upon the fédéral court, and through his own fault he faila to 
flle the tranacript in the United States court, and, after a delay of a year, pro- 
cures the redocketing of the cause in the state court, and fuUy recognizes the 
jurisdiction of that court, he cannot be allowed to remove the cause agaia to 
the fédéral court on another ground than that flrst alleged, when his delay is 
not excused, aad it is not showa that such ground did nut exiât at the time of 
the flrst removal. 

Law. Motion to remand. 

Wright, Cummins é Wright, for plaintiffs. 

E, J. Goode, for défendants. 

Shiras, J . This cause was removed from the circuit court for Polk 
county, lowa, and is now before this court upon a motion to remand, 
filed by the défendant Cheney and intervenor Porter. The record 
shows that the action was commenced on the third of November, 1881, 
and that on the fourteenth day of October, 1882, the plaintiffs filed 
a pétition for the removal of the case to the United States court, ou 
the ground that plaintiffs were citizens of the state of Illinois, and the 
défendants citizens of lowa, the amount in controversy being in ex- 
cess of $500. On the tweniy-fifth day of October, 1882, the state 
court approved the bond and ordered the transfer of the case to this 
court. The plaintiffs failed to file a transcript in this court under 
this pétition and order, and on the thirtieth day of October, 1883, 
the case was rédoeketed in the state court on the motion of plaintiffs, 
and placed upon the trial calender, and several motions touohing the 
pleadings were submitted to and passed upon by the state court. On 
the twenty-ninth of September, 1884, the plaintiffs filed a pétition, 
affidavit, and bond for the removal of the cause into this court, on the 
ground of local préjudice, and, the state court approving the bond, 
thereupon the plaintiffs filed the proper transcript in this court on the 
twenty-first of October, 1884. The défendant and intervenor now 
move to remand the case to the state court upon the ground that by 
failing to perfect the removal of the case under the first application, 
and after the lapse of a year, causing the case to be rédoeketed in the 
state court, and having fully submitted the case to the jurisdiction of 
the state court, plaintiffs hâve waived or lost their right of removal 
to this court. 

In the case of St. Paul é G. Ry. Co. v. McLean, 108 U. S. 212, 
S. G. 2 Sup. et. Eep. 498, it appeared that the défendant had re- 
moved the cause from the state to the fédéral court, but failed to file 
a transcript in the United States court on the first day of the term, it 
being filed on the third day. The United States circuit court, on mo- 
v.22F,no.3— 12 



178 FSDEBAIi BEPOBTEB. 

tion, remanded the case, and thereupon the défendant promptly filed a 
second pétition foi" removal, upon the same grounds that were set forth 
in the original pétition, and at once filed the transcript in the United 
States court. The cause was again remanded, and the suprême 
court held that "when the circuit court first remanded the cause, the 
order to that effect not being superseded, the state court was rein- 
vested with juriadiction whioh could not be defeated by another re- 
moval upon the same grounds and by the same party. A différent 
construction of the statute, as may be readily seen, might work inju- 
rions delays in the préparation and trial of causes." 

In thé case at bar the second removal is sought by the same party, 
but not wholly upon the same grounds. The right of removal of a 
cause from a state to a fédéral court is a mode of enforcing the right 
of citizens of différent states to submit causes between them to the 
décision of a court of the United States. The statutes regulating 
this right of removal define the circumstances under which the right 
may be exercised; yet the ultimate object of the several provisions 
is the same, to-wit, the enabling litigants who are citizens of différ- 
ent states to submit the controversies pending between them to the 
décision of the fédéral tribunals, When a citizen of Illinois, for 
instance, is sued by a citizen of lowa, in one of the courts of lowa, 
for an amount in excess of $500, the cause is one within the juris- 
diction of the United States courts, and under the existing statute 
it may be removed into the fédéral court of the proper district. The 
right of removal conferred by the act of congress is intended to enable 
the party entitled thereto to remove the cause into the fédéral court, 
and if the party exercises the right, and, by filing the requisite péti- 
tion and bond, deprives the state court of jurisdiction and confers it 
upon the fédéral court, then the litigant bas enjoyed the benefit of 
the right of removal, and if, through his own fault, he fails to file 
the transcript in the United States court, and after the delay of a 
year he then procures the redocketing of the cause in, the state court, 
and fally recognizes the jurisdiction of that court, should be be again 
permitted to remove the case into. the fédéral court? 

The case of St. Paul <& G. By. Co. v. McLean, supra, déclares that 
.the same party oannot remove the case upon the same grounds, the 
reason assigned for the ruling being that a différent construction of 
the statute might work injurions delays in the préparation and trial 
of causes. Does not-the same reason apply, even though the second 
removal may be asked for upon a différent ground? So far as ap- 
pears in this case, when the plaintiffs herein first petitioned for a 
removal, they could hâve made the application and obtained the re- 
moval under either section of the statute. It is not shown that there 
has been any change of circupistances, or in the facts connected with 
the case, or that the local préjudice or influence now complained of 
did not exist when the first removal was petitioned for. The plain- 
tiffs had the right to remove the case. They did in fact remove it, 
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and deprived the state court of jurisdiction for a fuU year. They 
then caused the case to be redooketed in the state court, and then, 
in about a year after this was done, they again petitioned for a re- 
moval of the case, assigning as a reason the existence of local préju- 
dice. No reason is given for this delay; nor is it shown that the 
local préjudice complained of has arisen or corne to their knowledge 
since the redocketing of the case in the state court. 

It is apparent, if it be held that the right of removal exista abso- 
lutely, under such eircutnstances, that parties will be enabled to use 
the right of removal which is conferred simply to enable parties to 
transfer cases into the fédéral courts for trial, as a means of delay 
and protracting litigation to the manifest injury of the other parties 
in interest. Under such circumstances, we think the fédéral court 
should refuse to entertain jurisdiction of the case. 

Motion to remand is sustained. 



Olyphant V. St. Louis Obb & Steel Co. and othera.* 
{Vircuit Court, E, D. Missouri. November 8, 1884.) 

1. MOBTGAGOB AND MOETGAGEB— PaYMENT OF ExPBNSKB PkIOK TO APPOJNTUKNT 

OF Rhcbiver. 

A court has power, in a suit for the foreclosure of a mortgage upon the prop- 
erty of a corporation, to order its receiver to pay employés of the company in 
f ull for services rendered within six months before his appointment. 

2. Same— CosTS or Litigation. 

It is not the duty of a receiver appointed in a foreclosure suit to repay costg 
mcurred by the plaintifl: in the litigation, while such litigation remainspending 

In Equity. Foreclosure suit. Exceptions to master's report con- 
cérning certain daims allowed by the receiver of the St. Louis Ore 
& Steel Co. 

The third exception referred to in the opinion of the court relates 
to the following item: "August 1, 1884. Paid voucher, ac. 0. L. 
Garrison, secretary, $250," — which represented salary due Mr. Garri- 
Bon, formerly secretary of said company and now secretary of its re- 
ceiver. It is objected to because it includes services rendered tô the 
Company for a short period of time immediately preceding the ap- 
pointment of the receiver. The claim was allowed pursuant to the 
order appointing a provisional receiver, dated July 21, 1884, provid- 
ing "that the receiver may proceed to pay ail just claims and ac- 
counts for labor, supplies, professional services, salaries of officers, and 
employés * * * for said steel and ore company that hâve beén 
earned or hâve matured within six months before the making of this 
ordeir." The other exceptions relate to the deposit of $250 with the 

1 Reported by Benj. P. Rex, Bsq., of the St. Louis bar. 



180 FEDEEAL EEPORTEH. 

clerk of the court to defray costs incidental to this prooeedîng, and 
to another deposit of $50 with the clerk of United States circuit court 
for the Southern district of Illinois. 

Noble é Orrick, for intervening bondholders. 

Hitchcock, Madill é Finkelnhurg, for receiver. 

Tbeat, J. The third exception to the master's report, pertaining 
to the allowance of 0. L. Garrison, is overruled. As to the other two 
exceptions, the case is not yet in condition for the décision thereof. 
This suit was instituted by the plaintif, and necessarily at his cost. 
He chooses to ask for the appointaient of a receiver, whose duty it is 
to préserve the property pending the litigation, and not to pay plain- 
tiff's expenses connected therewith. It may be that the plaintiff's 
demand, from the beginning, has been wrongful; and if so, whatever, 
at his instance, has been done, muât be at his expansé. In the inter- 
mediate time, his costs and expenses connected with the litigation are 
not to be paid by the receiver; for non constat that his demand is 
rightf al. Hence tbe question presented by the last two exceptions are 
Bustained, with leave hereafter to présent the same as the final déter- 
mination of equities may require. 



Maish V. BiRD and others. 

(Oirouit Oour', î. D. loioa, G. D. October Term, 1"84.) 

Taxation — Chattei. Mobtoagb — Lien op Tax Assessed Against Mortoagob. 
Under the statutes of lowa, taxes are not a lien upon personalty until dis- 
traint therefor is madejn the mode pointed out in the statutes ; and a mortgagee 
of Personal property who takes possession under his mortgage, and sella the 
property, either directly or through the decree or order of a court, before any 
distraint is made, is entitled to the proceeds so far as may be necessary to pay 
his claim as against the taxes assessed against the inortgagor. 

In Equity. 

Wright, Cummins é Wright, for complainants. 

Sherman, Mitchell é Dudley, for oounty treasurer. 

Shiras, J. William K. Bird, in January, 1882, was engaged in the 
mercantile business at Des Moines, lowa. On the sixth of January 
he executed a ohattel mortgage on his stock in trade to the lowa Na- 
tional Bank to secure his indebtedness to this bank. Certain other 
oreditors levied writs of attachment on the property, and the com- 
plainant, to whom the mortgage had been assigned, replevied the 
same, and also filed a bill for the foreclosure of the mortgage. The 
court appointed a receiver, who took possession of the property, and, 
under direction of the court, sold the same, the proceeds being held 
for distribution to the parties to whom it should be ultimately ad- 
judged to be due. The county treasurer of Polk county now applies 
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to tLe court for an ordôr directing the receiver io pay eut of the fonds 
realized from the sale of the goods the taxes assessed against W. K. 
Bird for the year 1882. This application is resisted by the com- 
plainant, on the ground that the fund is not sufBcient to pay his claim 
in fiill, and that the taxes are not a lien upon the property or its pro- 
ceels, no levy thereof having been made upon the property. On part 
of the county treasurer it is urged that the matter stands just as it 
would if an actual levy had been made, for the reason that when the 
taxes became deliuquent, so that a levy therefor could hâve been made, 
the property was in possession of this court, and that he could not, 
therefore, seize the same, and that the court will, therefore, deem that 
to hâve been done which would hâve been done had not the posses- 
sion by the court of the property forbidden it. 

Under the provisions of the statntes of lovva, taxes are not declared 
to be a lien upon personalty. Section 857 of the Code provides that 
if any one neglects to pay the taxes assessed against him before the 
first day of February, the treasurer is direoted to make'the same by 
distress and sale of his personal property, and the tax-list alone shall 
be sufiSeient warrant for such distress. The taxes claimed by the 
treasurer were for the year 1882, and hence the treasurer could hâve 
distrained for the collection thereof on or after the first day of Feb- 
ruary, 188'>. At that time the goods were in possession of the re- 
eeiver. Assuming, without deeiding it, that the fact that the court, 
through the receiver, had possession of the goods, shoald be deemed 
to place the treasurer in the same position as though he had created 
a lien on the property, the question then arises whether such lien for 
the taxes assessed against W. K. Bird for the year 1882 is superior 
or paramount to that of complainant as mortgagee, or is there an 
equity in favor of such taxes which entitles them to priority ? I do 
not find that this question bas been settled by the suprême court of 
Iowa,so that this court must détermine it without aid from that source. 

It will not be claimed that personal property, sold by the tax- 
debtor after the taxes hâve become delinquent, but before any dis- 
traint thereof has been made, is snbject to be seized in the hands 
of a purchaser and subjeoted to the payment of the tax. If this 
were the rule, then every One who buys goods in the ordinary way of 
trade of a merchant cannot know whether his title is a perfect one 
or not, except by ascertaining whether his vendor has paid ail taxes 
assessed against him. If there are taxes due, then, under such a 
rule, the purchaser would take subject to the right of the county 
treasurer to seize the goods and sell them for the unpaid taxes. Cer- 
tainly no such burden or risk is placed upon the purchaser by the 
statutes of lowa, and in the absence of express statutory provisions 
so declaring, courts are not justified in adopting a rule which would 
80 greatly interfère with the ordinary business affairs of the com- 
munity. 

In the case at bar it may be urged that complainant is only a 
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mortgageé, and that hia lien as sucli may well be postponed to that 
of the taxes assessed againat the mortgagor. The record shows that 
the mortgages under which complainant claims were executed and 
posseasion thereunder taken for his benefit in January, 1882, more 
than one year before the treaaurer could hâve distrained for the taxes 
now claimed. The property bas been sold, and the money realized 
therefrom is to be distributed. When possession was taken by the 
mortgageé, and the property was sold, the légal title had vested in 
the mortgageé, and the case stood, so far as tbis question is eoncerned, 
the same as though the mortgageé had originally bought the goods. 
If the taxes were in any sensé a lien upon or equity in the goods par- 
amount to the mortgage, then such right or lien still exista, and the 
goods can be seized in the hands of those who bought them from the 
mortgageé. If no sueh lien or equity exista against the goods in the 
hands of the présent owners, why should it be held to exist againat 
the proceeds of the goods, which it is admitted belong to the mort- 
gageé? 

In the argument it was suggested that in assignments for the ben- 
efit of creditors, under the statutes of lowa, taxes were declared to be 
entitled to priorityof payment from the funds in the hands of the as- 
signée, and that in Huiscamp v. Albert, 60 lowa, 421, S. C. 15 N. 
W. Eep. 26é, the suprême court had intimated, without deciding it, 
that, under the statute, taxes might be deemed to be a lien on the 
Personal property in the hands of an assignée. This statute déclares 
the rule that is to be applied when the proceeds of the property of an 
insolvent debtor are distributed under an assignment for the benefit 
of creditors, and whatever may be the construction of the statute 
upon the question of a lien upon the property, as against an assignée, 
it is clear that the priority oreated by the statute, whether accom- 
panied with a lien or not, is conâned to cases of assignments made 
under the statutes. 

It is not clear, however, that even in cases of assignment for bene- 
fit of creditors the taxes hâve a priority over liens created by express 
contract long before the assignment was made or the taxes were levied. 
The assignée takes the property subject to ail prier rights and liens, 
and it may be that the priority oonferred by the statutes upon the 
taxes is confined to rights conferred by the deed of assignments, — that 
is to say, the taxes are entitled to priority of payment over ail other 
parties whose right to claim payment dépends upon the deed of as- 
BÏgnment, but they are not entitled to priority over the liens on 
personalty which antedate the assignment and ail rights conferred 
thereby ; but, however this may be, the rule provided for distribution 
in cases of assignments is not applicable to the case at bar. 

The conclusions reached are that, under the statutes of lowa, taxes 
are not a lien upon personalty until distraint therefor is made in the 
mode pointed out in the statutes; that a person purchasing personal 
property before a distraint thereof has been made is protected against 
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a subséquent distvaiiit for tbe taxes assessed agaïnsi hÎB vendor; and 
that a mortgagee of personal property who takes possession under his 
iQortgages and sells the property, either directly or through the decree 
or order of a court before any distraint is made, is entitled to the 
proceeds so far as may be necessary to pay his claim, as against the 
taxes assessed against the mortgagor. The pétition, therefore, filed 
by the county treasurer is dismissed at his costs. 



HuEST and others ». Colby.* 

{Oireuit Court, S. D Georgia, W. D. 1884.) 

KxpENSBS OF Rbaxizino OH C!oi,LATERAi,9— When Chabgbable ÂeA.iiiBT Dkbtok. 
Where coUaterals are delivered to a creditor for the purpose of securing a 
debt, and the creditor redellvers them for collection to the debtor's agent in 
pursuance of an arrangement made with the debtor, and whore the creditor is 
compelled to bring suit against such agent for the recovery of the collai erals, 
or their proceeds, the creditor is entitled to deduct from the amount recovered 
in such suit reasonable expenses thereof, hefore applying the amount to the 
debt. It is otherwlse if the creditor delivered them to the agent as lUa agent, 
or where the suit was unnecessary. 

Action on two promissory notes signed "J. A. D. Coley, Agt.," and 
on which there was due $1,500. 

The plaintiff offered in évidence, in connection with the notes, an 
instrument signed, by Charlotte T. Coley, the principal, direeted to 
the plaintiffs, in which she authorized them to crédit her husband as 
ber agent, and stating that she wduld bo responsible for ail debts so 
created, and that her separate estate should be bound thereby. The 
original indebtedness consisted of other notes besides those introduced 
in évidence. The testimony disclosed the fact that, at the time of the 
création oft^e indebtedness, J. A. D. Coley, agent, transferred to the 
plaintiffs, 'as collatéral security for thé indebtedness, a considérable 
amount of planters' notes. About the time thèse notes matured, the 
plaintiffs redelivered thèse coUaterals into the hands of J. A. D. Coley, 
to be by him coUectedj and the proceeds of which were to be applied 
to the payment of the debt of the plaintiffs. Whether they were de- 
livered to him as agent of plaintiffs or défendant, the évidence was 
conflicting. Considérable collections were made by J. A. D. Coley, 
but be failed to account for the same, and the plaintiffs thereupon 
brought action against him of trover for the notes. This case is. re- 
ported in 15 Fed. Eep. 64.5. The judgment recovered in ijhat case 
was paid, and the plaintiffs credited on the notes of J. A. 1).. Coley, 
agent, the net amount of the judgment; that is, the amount of the 
judgment, less the counsel fées paid in the case,, and less the actual 

ïKeported by Walter B. Hill,Esq., of the Maçon, Qeorgia, bar. 
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expenses of the plaintiffs in attending upon the trial of the case. The 
only question at issue in this case was whether or not the plaintiffs 
were entitled to make thèse déductions, or whether they were com- 
pelled to crédit on the indebtedness of Mrs. Charlotte T. Coley the f ull 
amount recovered in the trover case against J. A. D. Coley. 

Hill é Harris and J. À. Thomas, for plaintiffs, cited Ga. Code, § 
2146; 14 Amer. Law Kev. 697; 10 Cent. Law J. 237. 

Lanier é Anderson, for défendants. 

Locke, J., {char ging jury.) The only question of law which arises 
in this case is in regard to the allowance of the expenses of the trover 
suit prosecuted by the plaintiffs against J. A. D. Coley. If you be- 
lieve from the évidence that the collatéral notes which had been de- 
livered to Hurst, Miller & Co. were retumed to J. A. D. Coley as 
agent of Charlotte T. Coley, and as the original holder of said notes, 
because he was her agent, and in fulfiUment of an agreement and 
understanding had with him as her agent at the time of the delivery 
of them to the agent of Hurst, Miller & Co. for collection, and that 
the bringing of this suit was reasohable and necessary to protèct the 
interests of Hurst, Miller & Co., and that the amounts were reasonable 
and just, and actually expended, you will find for the fuU amount sued 
for; but if you believe that said notes were delivered to J. A. D. 
Coley as agent of Hurst, Miller & Co., and not at ail on account of 
J. A. D. Coley's connection with Charlotte T. Coley as her agent, and 
not as agent of Charlotte T. Coley, or that the suit against J. A. D. 
Coley was unnecessary and consequently unjust, you will find for 
the plaintiffs simply the amount due on the original indebtedness, 
less the actual amount received by them on the judgment against J. 
A. D. Coley. 



St. Louis Smelting & Eefining Co. v. Wymaw. 

{Circuit Court, D. Oolorado. October 16, 1884.) 

Ejectment— Errok to Suprême Court — Supersbdbas Bond— Rknts and Prof- 
its. 

A supersedeas bond In an ejectment case covers rents and profita accruing 
pending the proceedings in error to the suprême court. 

At Law. 

Bbewee, J., (prally.) In No. 1,156, St. Louis Smelting d Refining 
Co. V. Wyman, the facts are thèse : Plaintiff obtained a judgment in 
ejectment. Défendant took the case to the suprême court of the United 
States,, and gave a supersedeas bond. Judgment was affirmed, and 
the question is whether that bond covers the value of the use and oc- 
cupation, or the rents and profits, of the land subséquent to the judg- 
ment in the circuit court, and before the affirmance in the suprême 
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court. Eat for langnage to be found in one or two opinions of tbe 
suprême court, I do not think there wonld be the slightest question. 

The section of the statute, which is in Desty, (section 1000,) pro- 
vides that every justice or judge signing the citation shall take good 
and sufScient security that the plaintiff in error shall answer ail dam- 
ages and costs where the writ is a supersedeas. That he shall answer 
ail damages ! Now, when the judgment is entered in the circuit court, 
the right of the plaintiff to tbe possession of the property is estab- 
lished. He is entitled to the immédiate possession, and to the rents 
and profits that thereafter shall arise therefrom. If by proceedings 
in error and a supersedeas bond he is deprived of that possession, and 
Bo, pending the proceedings in error, loses those rents and profits, 
certainly he is damaged to that extent ; and if the supersedeas bond is 
to answer ail damages, it should answer for those rents and profits. 
I do not see any logical escape from that reasoning. 

The suprême court bave made a rule under that section intending 
to carry it into effect. I do not think by any rule they can lirait the 
Bcope of that section, or nuUify its opération; and while I bave as 
enlarged notions, perhaps, as any one as to the powers of a court, 
especially the suprême court, I do not think they can go far enough 
to nullify any of the acts of congress. It is unnecessary, perhaps, 
to turn to the rule. It attempts to specify the form of the bond, and 
what it shall answer; and in tbe case of Omaha Hôtel Co. v. Kountze, 
107 U. S. 378, S. C. 2 Sup. Ct. Eep. 911, a majority of the court 
held that a supersedeas bond in a foreclosure case did not cover the 
rents and profits of the realty mortgaged aecruing pending the pro- 
ceedings in error. A very lengthy and elaborate opinion was filed by 
Mr. Justice Bbadley. In it he intimâtes that the same rule might 
apply in ejeetment cases, but does not distinctly say so, and draws 
a distinction between ejeetment and foreclosure cases, in thafc in the 
latter the complainant can protect himself by a receiver. Even in 
that case, the only two members of tbe court who were members at 
the time the rule was announced, Messrs. Justices Pield and Mil- 
ler, dissented, and dissented in a very vigorous opinion on the part 

of Judge MlLLEK. 

While, I say, there is an intimation in that opinion that the same 
rule might apply in an ejeetment case, it is not so deeided. A dis- 
tinction is drawn between ejeetment and foreclosure cases, so that, 
notwithstanding that intimation, I think that I ought to follow what 
seems to be, to my mind, the clear and unanswerable logic, and that 
is to hold that a supersedeas bond in an ejeetment case covers rents 
and profits aecruing pending the proceedings in error. So, in ac- 
cordance with the stipulation which was filed, judgment will be en- 
tered in favor of the plaintiffs for $2,000. 
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Bastbbn TowNsmPS Bank v. Vermont Nat. Bank or St. âlbans 

and another. 

[Vireuit Court, D. Vermont. October 22, 1884.) 

Banks akd Banktng— Loan— Failure of Bank— Patmbint. 

A.., the président of défendant, a national bank in Yermout, applied to tb© 
pliiintiff, a banking corporation in Canada, for a loan for hia railroad of $50,- 
000, wliicli he bad been unable to obtain from défendant. PlaintifE's manager 
told him tbe money could not be loaned as an individual loan, as its individual 
loans were too near the limit aUowed hy law, but that it would deposit that 
amount witb défendant if desired, A. assented, and they agreed the deposit 
should draw interest at 6 per cent, while it remained, and that bonds should 
be deposited as security. Plaintiiî drew two drafts for the amount on a Bos- 
ton bank, delivered them to défendant and reoeived the collaterals, and en- 
tered the transacUon on its bocks aa a loan to défendant. Défendant indorsed 
the drafts, forwarded them to the Boston bank, from whicb il received crédit 
for them-, and bas always retained their avails. About a year afterwards de- 
fendant failed, and a receiver was appointed, who rejented the claim of plain- 
titî wlien presented for payment, and défendant brought suit. Held, that the 
transaction was not a loan to A. individually, but to défendant ; that plaintifl 
was entitled to a judgraent, to be paid by the comptroller from the assets 
ratably with other claims ; and that the amount duo should be adjusted as of 
the time when the receiver was appointed, and so certifled by the receiver to 
the comptroller, to be paid in due course of administration. 

At Law. 

Edwards, Dickerman ê Young and George F. Edmunds, for plain- 
tiff. 

George W. Hendee and Luke P. Poland, for défendant. 

"Wheelek, J. This cause bas, on stipulation of tbe parties in writ- 
ing, been tried by tbe court. The plaintiff is a corporation located 
and doing banking business at Sherbrooke, Canada. The défendant 
■was organized as a national bank under the laws of the United 
States, a,nd located at St. Albans, Vermont. It bad seven directors, 
one of whom resided in Montréal, Canada, and took no active part 
in its business. Its président owned about three-fourtbs of its capi- 
tal stock, and was largely interested as owner of stocks and bonds in 
several railroads in Canada and the United States. Thèse railroad 
companies were largely indebted to the défendant on paper indorsed 
by bim, and be was individually so indebted on his own paper. As 
the railroad enterprises turned, the railroad companies, the président, 
and tbe défendant were badly insolvent. As was within fair expec- 
tation, they were solvent, and were suppoaed to be so, The président 
wanted |.50,000 to use, and could not be aocommodated with that 
amount by the défendant. He applied to tbe manager of the plain- 
tiff, at its banking-house in Sherbrooke, for a loan of that amount, 
and proposed to put up bonds of one of the railroads as collatéral, 
and probably stated that défendant had not funds from whicb to 
make the loan as a reason for applying to the plaintiff. The mana- 
ger of the plaintiff told him that it had funds sufficient from which 
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to make the loan, and would 4o bo, but that the individual loans were 
80 large in proportion to its deposits in other banks, and so near the 
limit allowed, that the loan to him could not be made ; that it could 
deposit in one bank as well as another, and would deposit that amount 
with the défendant if he desired. He assented to this proposai, and 
they agreed that the deposit, while it remained, should draw interest 
at 6 per cent., and that the same collaterals should bô deposited as 
security. Thereupon the manager of the plaintiff drew two drafts of 
^26,000 each in favor of the défendant on the National Exchange 
Bank of Boston, delivered them to the président of the défendant, 
and received the collaterals, and entered the transaction in the plain- 
tiff's books as a loan to the défendant. The président made the 
transaction known to the Montréal director, who made no question 
about it,.and took the drafts to the banking-house of the défendant, 
in St. Albans, and delivered them to the cashier in the présence of 
the vice-président, who were directors, and acquainted them with the 
transaction, to which neither made any objection, and they received 
the drafts into the assets of the défendant, and credited the amount 
as a deposit to the plaintiff in the books of the défendant. No other 
such loan was ever made by the défendant ; no vote of the directors 
was ever taken authorizing or ratifying it ; and no conférence was 
ever had among them concerning it, except as stated, and no objec- 
tion was ever made by any of them to it. The drafts were indorsed 
in the usual course by the officers of the défendant, and forwarded to 
its correspondent in Boston, from which it received crédit for them, 
and it bas always retained their avails. 

It is claimed that in reality this was a loan to the président of the 
défendant, individually, and not to the défendant, and that it was put 
in the form it was to avoid the limit upon individual loans by the 
plaintilï. But it is fpund, as a matter of fact, from the évidence, that 
the loan to the plaintiff was refused because of that limit ; that the 
loan was made to the défendant upon its own crédit as a real trans- 
action between the two banks, and not as a cover for any other trans- 
action, and that it was proposed by the manager and assented to by 
the président, and carried out between them, because it would accom- 
modate the défendant and enable it to accommodate the président. 
This resuit was accomplished to some extent, but no loan or advance- 
ment of this amount, or of any amounts aggregating this amount, or 
near this amount, was made by the défendant to the président. It 
was enabled to accommodate him more by means of this deposit, and 
did 80, but made no particular advance to him because he procured 
the deposit to be made. He was endeavoring to promote the inter- 
ests of ail his enterprises, including the défendant as one of them^ 
without intending to sacrifice that to any of the others ; the plain- 
tiff's manager was intending to make what would be for it a proper 
loan to or deposit with the défendant. The défendant twice paid in- 
terest to the plaintiff on the loan, bringing it up to May 21, 1883, 



1S8 FEDËBAL BKFOSTËB. 

and by letter from its cashier, twice acknowledged at other times, 
acknowledged the deposit. 

The drafta were dated and delivered to the président of the défend- 
ant, September 20, 1882, and charged in the books of the plaintiff at 
the same time. They were received at the defendant's banking house, 
and credited to the plaintiff on its books, September 22, 1882. The 
défendant suspended August 6, and the receiver was appointed Au- 
gùst 9, 1883. This claim was presented to the receiver, and was 
finally rejected by him, November 27, 1883. This suit was com- 
menced January 3, and the writ served on the président and receiver 
January 21, 1884. It is objected in behalf of the receiver that the 
making of this loan or negotiating for the deposit was not within the 
scope of the corporate powers of the défendant;^ and that, if it was, 
it was not done so by those having the right to exercise those powers 
in such a case as to bind the défendant. If this was a deposit, there 
can be no question about the power of the association to receive it 
and beeome liable for it. To receive deposits is among the powers spe- 
cifically delegated to national banks. Eev. St. § 5136, subd, 7. It 
was called a deposit between the oflScers of the two corporations. It 
became, in form, a deposit on the books of the défendant. It bore in- 
terest like a loan. If it was a loan, then the question is as to the power 
to borrow money. Among the powers of such banks specially named 
is that to make contracta. Section 5136, subd. 3. There is no appar- 
ent limit to this power, except that contained in section 5202. That 
section provides that no association shall at any time be indebted 
or in any way liable to an amount exceeding the amount of its cap- 
ital stock actually paid in and undiminished, except for circulation, 
deposits, and drafts drawn against existing funds, and to its stock- 
holders. This implies that it may beeome indebted within the limit, 
even if the power to make contracts generally should be held to ap- 
ply to something else. Powers impliedly given are as well conferred 
as those expressly given. National Banky. Graham, 100 U. S. 699. 
This debt did not corne up to the limit alone, and it is not shown 
that there were any others of the kind to which the limit applies. 

The power seems to be clear. The transaction was had with the 
officers usually intrusted with financial business. The président, vice- ' 
président, and cashier ail participated in it. Thèse, with the director 
at Montréal, made a majority of the board; and, although he did 
not act as a director before, he appears to hâve been a director in 
fact, if not by right ; but nothing is shown why he was not a lawful 
director. AU are required to be citizens of the United States, and 
three-fourths must be résidents of the state, territory, or district. 
This director may hâve been a citizen of the United States, and prob- 
ably was, or he would not hâve been elected, and enough others ap- 
pear to bave been résidents. If this were not so, the rétention of the 
funds is a ratification by ail of the means by which they were ac- 
quired. They could not both retain the funds and repudiate the 
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transaction. Those who assumed to aot for the défendant in the 
transaction were its agents, and acted as such ; and, as said by Mr. 
Justice SwAYNB in People's Bank v. National Bank, 101 U. S. 181, 
"if there were any defect of authority on their part, the rétention and 
enjoyment of the proceeds of the transaction by their principal con- 
stituted an acquiescence as effectuai as would hâve been the most 
formai authorization in advance, or the most formai ratification àft- 
erwards." From thèse considérations it follows that there must be 
a judgment for the plaintiff. Execution cannot issue upon the judg- 
ment, but it is to be paid by the comptroUer from the assets ratably 
with other claims. Eev. St. § 5236. The araount of the claims on 
which dividends are to be made should, apparently, be adjusted as of 
the time when the comptroUer took possession by appointing a re- 
ceiver. In this case this time appears to be August 9, 1883. The 
amount of this claim to that time was $50,650. The judgment is to 
be cerfcified by the receiver to the comptroUer, to be paid in the due 
course of administration. Case v. Bank, 100 U. S. 446. 

Judgment for plaintiff for $50,650, to be certified by receiver to 
comptroUer, with costs. 



O'RoBKE V. Unîon Pao. Ry. Co. 

{Circuit Court, 11, Colorado. 1884.) 
Mastbr and Servant — Injort to Raii.road Employé Sbnt under Car — ITbo- 

LIGBNCE — CONTRIBUTORy NeGLIGENCE-t-WaIVER. 

Wbere a railroad company calls upon an employé to go under a car on a side 
track, on which other cara are liable to be moved or switched, to repair such 
car, it is its duty to provide him with a red flag as a danger signal ; but if the 
employé is an old railroad man, and fully aware of the danger, and has con- 
tinued for monthg to perform such duties, and neglected to demand and pro- 
cure a flag, he may be considered as having waived his right to recover for any 
Injury received in conseçiuence of such neijlect. 

Motion for New Trial. 

Mi\rkham, Patterson é Thomas, for plainlifï. 

Teller é Orahood, for défendant. 

Brewer, J. In No. 1,176, O'Rorke v. Union Pacific Ry. Ce, a 
motion was made for a new trial. It was an action for personal 
damages, and a verdict was found for the plaintiff. The substantial 
facts are thèse : This plaintiff was a car repairer, engaged in repair- 
ing cars along the line of the defendant's road. On the day of the 
accident he went to the station at Malta, I believe, and found there 
three cars standing on a side track, with a freight train on the main 
line. The conductor of the freight train told him that the rear car of 
the three side-tracked cars needed repairing, and that he should wait 
there about 20 minutes, which would be time enough to do the work. 



190 FEDERAL EEPORTEB. 

He went under the car to repair it, and while there parties in charge 
of the freight train switcheJ a car onto the side traok, which started 
the other cars on the track, and they pushed the car under whieh he 
was at work, moving it some few feet and injuring him. He had no 
red flag ont with which to signal to the engineer, and no assistant to 
notify parties moving the train that he was at work under the car; 
and the engineer moving the train did not know there was any one 
under the car. He had no reason to suppose that any one was un- 
der it, and switched off his freight car onto the side track without any 
knowledge or reason to believe there was any danger in so doing. 

Indeed, so far as the action of the engineer is concerned, no nég- 
ligence can be affirmed in his conduct. The complaint is that the 
railroad company was négligent in not f urnishing to one engaged in 
that business, and neeessarily compelled to go under cars and liable 
to be there injured, a red flag which he might station out as a signal, 
or f urnish him an assistant to give notice of his position ; and that 
the railroad company was négligent in not so doing I hâve no question. 
Whenever they call upon an employé to go into such a position as 
that, I think it is their duty to provide him with the ordinary means 
of protection, which, we are informed by the testimony, is a red flag, 
It cannot be expected that an engineer in switching cars can send a 
man forward to see whether or not some one is under any car; and 
the red flag, being the ordinary signal of danger, should hâve been 
furnished to this man. But the troiiblesome question lies back of that. 
This plaintiff was an old railroad man, fully aware of the dangers of 
such work as he was then engaged upon. He had been employed on 
this road in such work for seven or eight months, and was in the habit 
of going under cars under just.such circumstances. He had no flag, 
and had asked for none. Now, the railroad company insists that he 
waives his right to recover for any injury received, in conséquence of 
that fact. This doctrine of waiver, upon which the company relies, 
is a doctrine which has been developed within the last few years. It 
has been carried by some caurts to a dangerous extent — one which I 
think cannot be finally sustained. 

It has been said, and I think there is force in it, that there is re- 
ally no such thing as a separate and distinct défense of waiver, and 
that what is called waiver is simply one form of "contributory nég- 
ligence;" that the différence between waiver and contributory négli- 
gence is the différence between passive and active négligence, and 
that what is meant by waiver is passive négligence, in omitting to 
do a thing which the employé ought to bave done; and, in this case, it 
would be said that the plaintiff omitted to call for a flag, — omitted to 
take précautions which he ought to hâve taken, — and that is nothing 
more or less than passive négligence. As I said, this doctrine of 
waiver has been carried by some courts to a great extent. They hâve 
affirmed that an employé, whenever he finds suitable précautions hâve 
not been taken for his safety, ought to stop at once, and, if he con- 
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tinnes on.li^ assumes ail the risks. I do not think that can be held 
to be law. 

A case was presented to me in Des Moines last spring, where that 
claim was very urgently pressed by the railroad company. In that 
case, a common laborer, who had been employed for some time as a 
section hand, was,' on this particular day, employed to load railroad 
iron. It' appeared that the railroad company had substituted steel 
rails for iron rails, and simply thrown the iron rails to one side, and 
then sent a train along to pick tliem up. The train was constantly 
in motion at first, at a low rate of speed. As twO rival gangs, one 
On each side of the train, worked together, and became more inter- 
ested in their work, and worked more quickly, the train moved more 
rapidly. Pinally, a flat car having been loaded too high, and the 
sides having been insufficiently proteeted, a rail, which was thrown 
on, fell off, and this laborer was caught and hurt, and the company 
tried to insist upon the doctrine of waiver, — that this man had been 
working ail the day, the accident happening about 2 or 3 o'clock in 
the afternoon ; that he was willing to do the work ; and that he waived 
his right to compensation in view of that fact. He saw the danger 
he was in, and, seeing it, continued to work. I held that the com- 
pany was liable. I do not tbink that the urgency can be forced upon 
an employé so quickly as that for deciding; that he cannôt be called 
upon at the instant to stop work if he sees there is danger. Suppose 
an engineer, running a train between the point of departure and the 
point of terminus, finds that his engins is out of order, can he stop 
right there and say he will stop until the injury is mended ? It would 
not be safe to do this. He must carry the defective engine to its 
point of destination. No other rule would be safe. And so, gener- 
ally, a man cannot be called upon at the moment to say, "There is a 
defect, or there is danger, and I will stop." He bas a right to wait 
a reasonable time; to consider the circumstances of the case, and to 
give notice to his employers that he is in danger; time enough to 
see whether the employer means to hâve the defect remedied; time 
enough to see the gênerai way in which he conducts his business; 
and. if he finds that his employer intends to use machinery with de- 
fects, or to conduct his work in a dangerous manner; finds that is to 
be his habit; finds that, after he has been notified, he still intends 
to conduct his business in that way, and then goes on and continues 
in the work, — it is fair to assume that he takes the risks. 

Of course, there can be no question where it is expressly agreed 
upon. Suppose, for instance, that I own a mill; suppose the machin- 
ery in it is clearly defective, and I say to an employé : "I am running 
a mitl in which there is defective machinery ; " — and I point out to him 
the defect; — "are you willing to work hère and take the risks?" If 
he says he is, he cannot afterwards recover if he is injured. And so, 
in order that there should be an implied agreement, the facts should 
exist for so long a time that the employé has opportunity to see that 
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his employer means to let the machine remain in that condition, and 
carry on his business in that way as a gênerai rule ; and if he then 
continues at work, he may be presumed tô consider the compensation 
safficient to justify him in taking the risk. In this respect it appears 
that this plaintiff had been, for seven or eight months, in the employ 
of the Company along this Une of road ; that he had done this 'work 
day after day without a flag, knowing its necessity, making no com- 
plaint, asking for no change; and it seems to me that, after we con- 
sider this and ail the eircumstances of the case, it must be said that, 
négligent although the company was, the man assumed the risks of 
the danger, knowing what it was, and cannot now hold the company 
responsible. 

I think the motion for a new trial must be sustained. 



LocKWOOD and others v. Coley.* 

(Gircuit Court, 8. D. Georgia, W. D. 1884.) 

Note Signbd by Agent— Rkcovkrt agatnst Principal. 

In an action on a note signed " J. A. D. Coley, Agt.," the original payée 
may maintain an action against the principal, who was liaown and recog- 
nized as 8uch in the exécution of the note, and who authorized the agent to 
sign notes in that way in the course of the principars business. MerelianW 
Bank of Maçon v. Ventral Bank ofOeorgia, 1 Ga. 418, followed. 

This was an action on a promissory note dated May 12, 1882, due 
Oetober 15, 1882, payable to Lockwood, McGlintock& Co., or bearer, 
for $1,114, signed "J. A, D. Coley, Agt." A copy of this note was 
set out in the pétition. The action was against Charlotte T. Coley, 
and the pétition contained an averment that Charlotte T. Coley used 
and carried on business under the name of "J. A. D. Coley, Agt.," 
and that with her knowledge and consent the name of "J. A. D. 
Coley, Agt.," (he beingher husband,) was used as a substitute for her 
own name in exeeuting contracts and negotiable instruments in the 
course of said business, and as indicative of her contracts and her 
business. Défendant demurred to the pétition on the ground that 
Charlotte T. Coley could not be sued on a note signed "J. A. D. 
Coley, Agt." 

mil & Harris and J. A. Thomas, for plaintifFs. 

W. A . Lofton, for défendant. 

Upon this question the following ruling was made by 

LooKE, J. The demurrer is overruled. The ground of the décision 
is the case of Merchants' Bank of Maçon v. Central Bank of Georgia, 
1 Kelly,(Ga.) 418, 429. That was an action upon a draft payable to 

iReported by Walter B. Hill, Esq., of the Maçon, Georgia, bar. 
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the order of "Scott Gray, Agt." The suit was against the principal, 
and the suprême court of the state beld that paroi évidence was ad- 
missible to show that the name of the principal was disolosed at the 
time of the transaction, and recovery against the principal was sus- 
tained, The note hère sued on being a Georgia contract, the law is 
applicable. It seems to be in conflict with the weight of authority 
elsewhere, but the case in 1 Kelly must be regarded as authority in 
this case. > 

The doctrine is said to be well settled that " when a written contract ts 
made by or with an agent, the principal, althougb undiselosed, may sue or be 
sued upon it, except in the case of commercial paper." * The reasou given 
for this exception by ail the authorities is a familiar one — the interests ot 
commerce. A negotiable instrument must be "a courier without luggage." 
As this is the reason of the rule it should also be its limit. The cases upon 
the subject are conflicting — "like Swiss troopa, fighting on both sides." But 
the foUowing statements are supported by principle and authority, although 
the "heaviest battalions" are not on the side of ail of them. The cases may 
be divided into classes, as foUows: 

(1) Wliere the note is payable to an agent, and (a) the suit is in the name 
of the agent, and (6) the suit is in the name of the principal. 

(2) Where the note is signed by the agent without words showing clearly 
that he is the " mère scribe, " and (a) the suit is against the agent, and (6) the 
suit is against the unnamed principal. 

Taking up thèse cases in the order named, — 

1. (a) Oases in wiiicn the Agent Brings Suit upon a Note Pay- 
able TO HiMSELF as " Agent." The légal title in sueh case is in the indi- 
vidual se named and described, and he is entitled to sue as plaintifE upon the 
instrument.- 

(6) Cases in whioh the Principal Sues upon suoh a Note. In such 
cases paroi proof is admissible to identify the plaintifE as the owner of the 
note. Such proof does not contradict the instrument, but only explains the 
transaction. 8 The resuit of the foregoing authorities is that either the agent 
or unnamed principal may sue upon a note made payable to "agent." 

As between the original parties, or those taking with f ull notice of the real 
character of the party described as "agent," thèse principles seem clear and 
satisfactory. In such case, if the suit is in the name of the agent, it would 
not eut oiï a défense against the disclosed principal; nor, if it is in the name 
of the principal, would it eut oft a défense against his représentative, growing 
out of the transaction.* 

2. (a) Cases in which the Note is Signed by the Agent and the 
Suit is against Him. The défendant seeking to évade personal liability, the 
English doctrine is that in thèse cases the agent is personally bound, (unless 
the liability of the principal is disclosed on the face of the instrument,) and 
that proof is not admissible as between the maker and payée to show that 
the latter knew the représentative character of the signer and accepted the 
the paper as the principal's contract.* This doctrine has been approved in 
the case of Nash v. Towne,' and is sustained by a majority of the adjudicated 
cases; but the true doctrine is that of a later décision by the same court.' 

• Lerned v. Johns, 9 Allen, 419. Baldwln v. Bank of Newbury, 1 Wall. 

"Dicey, Part. 135; 2 Daniell, Neg. Inst. 234. 
g? 118T, 1188. , *2 Whart. Ev. ?? 951, 1061. 

3 Puciflc Guano Co. v. HoUeman, 12 Fed. ^ Byles, Bills, (6th Ed.) 37. 
Reii. 61; 12 Amer. Dec. 713-715, note; «5 Wall. 689. 
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'Metcalf V. Williams, 104 U. S. 93, 98. 
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The rule, wWch may in any caao deserve the odîum of beîng caUed an estop- 
pel, rests upon the imperative necessity of relieving negotiable instruments 
of ail "impedimenta." Inasrauch as such a note imports a personal liabil- 
ity, honafide transférées thereof (in whose favor the estoppel is created) are 
entitled to hâve the same construed according to its clear légal import. ïhis 
argument has no application and no force as between the original parties and 
those taking with notice of the facts. Cessât ratio, cessât lex. "The ordi- 
nary rule, undoubtedly, is that if a person merely adds to the signature of his 
name the word 'agent,' 'trustée,' 'treasurer,' etc., without disclosing the 
principal, he is personally bound. The appendix is a mère desoriptio per- 
soncç. It does not of itself make third persans chargeable with notice of any 
représentative relation of the signer; bnt if he be, in fact, a mère agent, 
trustée, or offlcer of some principal, and is in the habit of expressing in that 
way his représentative character in his dealings with a particular party who 
recpgnizes hirQ in that character, it would be contrary to truth and justice to 
construe the documents thus made and used as his personal obligation, con- 
trary to the intent of the parties." i 

The distinction now sought to be made is sustained by the following au- 
thorities: 2 Whart. Ev. § 951, 1061, 1058; Byles, Bills, (6th Ed.) 37, note 1; 
38, note 1, (top page 63;) Mott v. Uicks, 1 Cow. 540; Qreen v. Skeel, 9 N. Y. 
486. As already indicated, the défense of a représentative character eannot 
be urged against third parties who hâve taken thé note without notice of 
that relation. 

(6) Cases IN which the Suit is Brought against the TJnnamed Prin- 
cipal. It sêems clear on principle that the original payée of the note is en- 
titled to maintain an action against the real principal upon a security exe- 
cuted by the latter's agent in his known représentative relation, and by due 
authority. The principal case is an authority for this proposition, although 
it Was decideJ upon the ground merely that the note was a Georgia contract, 
and upon the authority of the Georgia case.^ The décision, however, is by 
the most eminent of the judges of that state, — one whose opinions hâve been 
frequently quoted with approval by the text writers and the courts. Nisbet, 
J., says in that case "a party eannot be discharged who is apparently liable 
on a contract, but a new party may be introduced by paroi." ^ The distinc- 
tion already made is equally important hère. An innocent third party taking 
a note, eannot on the one hand be defeated by any défense which alters the 
légal import of the character in which the party signs it, nor is he, on the 
other hand, entitled to take any benefit under any other than its légal con- 
struction. But, as between the original parties, and those who by virtue of 
notice oceupy the same footing, the known but unnamed principal may be 
charged.* 

There is another exception (although it is only apparently an exception) 
to the rule that no person can be charged upon a negotiable instrument ex- 
cept the pei-son liable thereon according to its ténor and efEect. The princi- 
pal will be liable if he, by adoption, use the name of his agent, or his agent, 
by his authority, use his own name as indicative of the principal's contracts. 
"In such cases the adopted name is in law équivalent to the actual name of the 
party." ^ There are certain rules peculiar to bills of exchange payable to and by 
agents which eannot be hère noticed.' The doctrine of thèse cases, however, 
justifies the discrimination whîeh it has béen sought in this note to establish: 
that While, as between third parties, negotiable instruments must be con- 

iPer Beadiby, Justice, 104 U. S. 98, 99. '1 Daniell, Neg. Inst. ?? 304, 399a. 
n Kelly, 429. «See 1 Daniell, N^. Inst. H 309-314; 

» See 2 "Whart. Ev. 951. Ewell's Evang, Ag. 187. 

*2 Whart. Ev. ?? 951, 1061; Moore v. 
McClure, 15 N. Y. 558. 
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strued a«cording to their légal import, in the interests of commercial security, 
yet, as between the original parties and those affected by notice, the real re- 
lation of the parties as principal and agent upou notes given to or executed 
by "A. B., Agent," should be open to proof. Waltbe B. Hill. 

Maoon, Qeorgia. 



La Belle Iron Wobks w. Hill and othera.* 

^ {Oireuit Oourt, E. D. Missouri. October 16, 1884.) 

ATTACHMBNT— CONVETANOB TO HiNDBR AND DeLAT CBBDITORS — ^RBV. 8t. MO. f 

398, CONSTEUBD. 

A. & (Jo. agreed with certain of their credltors that their business should 
thereafter be conducted in their name by B. ; that A. should continue in the 
business for a certain time as an employé of B. , and be paid a stipulated salary ; 
that B. should hâve authority to contract debts in the course of the business, 
dispose of the flrm's personal property, and pay certain outstanding lienclaimsî 
and outof the proceeds of said personal property and the profits of the business 
should pay the debts due the creditors signing the agreement, at such timesand 
in suck amounts as three of said creditors therein named should détermine ; 
and it was agreed that if the demands of said creditors were paid with interest 
within two years, a rebate of 1 per cent, should be allowed A. & Co. Four 
days later, A. & Co. executed a deed conveying to B. ail their real estate, to- 
gether with the maohinery thereon, in trust, to secure the payment of their 
debts, but with the proviso that none of the property conveyed should be sold 
■within two years after the date of the conveyance ; it being hoped that ail debta 
could be paid in full out of the personal property of the flrm and the profits of 
the business. An attachment suit having been instituted by a créditer not a 
party to said contract, lield, (1) that the exécution of said agreement was no 
ground for an attachment, because it conveyed nothing ; (2) that unless the 
■ deed conveying the firm's real estate was executed with a dishonest purpose, it 
was not a fraudulent conveyance made "so as to hinder or delay creditors," 
within the meaning of the Missouri statute concerning attachments, and that, 
to bring it within that statute, actual as distinguished from constructive fraud 
must be shown. 

Attachment. 

This is a suit upon a draft for $2,265. The alleged grounds for 
attaching défendants' property are as foUows : (1) That défendants 
hâve fraudulently conveyed or assigned their property or effects so 
as to hinder or delay their creditors; (2) that défendants hâve fraud- 
ulently concealed, removed, or disposéd of their property or effects so 
as to hinder or delay their crediiors; (3) that défendants were about 
fraudulently to conceal, remove, or dispose of their property or ef- 
fects so as to hinder or delay their creditors. The défendants filed a 
plea in abatement denying the existence of either of the alleged 
grounds for the attachment. The case was tried before a jury. 

Plaintiff offered in évidence (1) a deed of trust dated September 
18, 1883, conveying to one Craig ail the real estate belonging to de- 
fendants, together with ail the machinery, etc., thereon, in trust, to 
secure the payment of the debts of said firm, but providing that none 

'Reported by Benj. F. Rex, Esq., of the 8t. Louis bar. 
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of the property so conveyed should be sold within two years from the 
date of said debt; (2) a written agreement, dated September 14, 
1883, between défendants, certain of their creditors, and said Craig, 
but to which plaintiff was not a party. This contract provided that 
said Craig should conduct the business of défendants in their firm 
name, and should hâve authority to contract debts, and pay certain 
lien debts then outstanding; that two of the défendants should be 
employed by Craig, at $ 100 a month each, for at least four months, 
and for such further time and at such salary as might be agreed on 
between said défendants and said Craig ; that out of the proceeds of 
the sales of the défendants' personal property and the profits of said 
business the claims of ail creditors who signed the agreement should 
be paid, at such times and in such amounts as three creditors therein 
named might thereafter détermine ; and that if the debts due said 
creditors, with interest thereon at 6 per cent, per annum, were paid 
within two years, then défendants were to be repaid, or hâve a rebate 
of 1 per cent- 

One of the défendants testified that said deed of trust was made 
with the hope that the personal property of the firm would suffioe for 
the payment of their debts, and that, by making said deed of trust, 
their real estate would be saved to them. 

The Missouri statutes provide (Rev. St. 398) that the plaintiff in 
any civil action may hâve an attachment, etc., "where the défendant 
bas fraudulently conveyed or assigned his property or effects so as 
to hinder or délay his creditors." 

Gilbert Elliott and Geo, R. Lockwood, for plaintiff. 

Dyer, Lee ce Ellis, Jas. J. Lindley, and Henry W. Bond, for de- 
fendants. 

Miller, Justice, charged the Jury, (orally,) in substance, that the 
agreement of September 14th did not hinder and delay creditors, and 
afforded no ground for kttachment, because it conveyed nothing, but 
made Craig the agent of A. & Co. to carry on their business, and 
that the deed of trust of September 18th did not hinder and delay 
creditors, within the meaning of the Missouri statute, unless it was 
made with a fraudulent intent, and that its exécution was no ground 
for an attachment unless there'was fraud in fact on the défendants' 
part in executing it, and that fraud in law was not sufQcient. 

In summing up, he said : "In short, gentlemen, if you believe that 
deed of trust to be an honest instrument, — if you believe it was made 
for an honest purpose, — you will find for the défendants ; but if you 
believe it to bave been made for a dishonest purpose, you will find 
fpr the plaintiff." 
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Gaetside Uoal (Jo. V. Maxwbli, and others. 

{Circuit Court, E. D. Missouri. November 3, 1884.) 

LiABn/iTY OF Stockholdbbb whbkb Company is not Validly Incorfobates. 
Where persons, supposing in good faith that they are incorporated and are 
stockholders in a valid corporation, do business as a corporation for a séries of 
years, witliout the corporate existence being oliallenged by thestate, parties whq 
deal with the corapany as a corporation cannot bold the stockholders person- 
ally liable in case they afterwards discover that the company was not validly 
incorporated in conséquence of some defect or irregularity ia the proceedings 
of the supposed incorporators. 

At Law. For opinion upon motion to s.uppress dépositions, sea 20 
Fed. Ebp. 187. 

Hiram J. Graver, for plaintiff. 

Henry Hitchcock, Lucien Eaton, and Walker de Walker, for défend- 
ants. 

Bbbwer, J., {oraïly.) In this case the facts are thèse: There was 
a corporation, or what pretended to be a corporation, which purchased 
coal from the plaintif, and the transactions extended through a séries 
of years. The défendants, or the défendants' so-called corporation, 
failed to pay, — became insolvent; and this action is to charge thosé 
who were the stockholders in this supposed corporation as though they 
were partners ; and the basis of the claim is that there was no corpo- 
ration; that whatever it assumed or pretended to be, although it called 
itself a corporation, and attempted to transact business as a corpo- 
ration, yet in fact it was no corporation, and had no légal existence ; 
and that thèse parties who were acting as though they were stock-- 
holders in this corporation were really not stockholders, and must 
therefore individually be held as partners to hâve made the purchases. 

It is very clear to my mind that this attempted incorporation was 
invalid, and that if it had ever been challenged by the officer of the 
state, in proper proceedings, its exercise of corporate powers would 
hâve been enjoiued; but, while I think that is unquestionably so, it 
does not seem to me to follow that those who were supposing them- 
selves stockholders in this corporation can be held personally liable, 
I think the true rule is this ; that where persons knowingly and fraud- 
Tilently assume a corporate existence, or prétend to hâve a corporate 
existence, they can be held liable as individuals; but where they are 
acting in good faith, and suppose that they are legally incorporated, 
— that they are stockholders in a valid corporation, — and where the 
corporation assumes to transact business for a séries of years, and 
the assumed corporate existence is not challenged by the state, then 
they cannot be held liable, as individuals, as members of the corpo- 
ration. 

Of course, the converse is perfectly true, that a person who deala 

iReported by Benj. F. Rex, Esq., of tlie St. Louis bar. 
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with a corporation, or gives to an assuraed corporation a note, oannot 
question the corporate esiEtence of that party with ■whom he has dealt 
or to wham he gave bis note. So, on the other hand, where a person 
deals with what he supposes is a corporation, with what ail parties 
think is a corporation, where he gives hie crédit to that supposed 
corporation, he cannot afterwards, when it tnrns eut that it is not 
validly incorporated, turn round and say, "Well, I dealt with this 
Bupposed corporation ; I thought it was a corporation; I trusted it as 
a corporation; I sold goods to it as a corporation; but it seems when 
it first attempted to become incorporated that there was some defect 
or irregiilarity in its proceedings, so thatit did not become legally in- 
corporated, and therefore you wbo are stockholders will be held per- 
Bonally liable." I do not think that can be done, and judgment will 
be entered for the défendant. 



McLennan v. Kansas City, St. J. & C. B. E. Co. 

(Circuit Court, S. B, lowa, W. D. September Term, 1884.) 

Peactice — Taking Déposition m Common-Law Actions— By what Law Qov- 
EBNBD— Rev. St. U. s. 5? 861, 863, 867, 914. 

The right to take testimony by dépositions in common-Iaw causes pending 
in the fédéral courts dépends upoti the statutes of the United Btates, and not 
the statutes of the states in which such courts are held; but when auch right 
does exist under the United States statutes as to the rnere mode of procuring 
the déposition, the parties may follow, at their élection, either the provisiona 
of the State law or of the act of congreas. 

Motion to Suppress Dépositions. 

Wm. McLennan and John H. Keatly, for plaintiff. 

Sapp é Pmey, for défendant. 

Shieas, J. After this cause was removed to this court from the 
state court, wherein it was originally brought, the plaintiff sued out 
a commission to take the dépositions of certain witnesses residing at 
Nebraska City, Nebraska, uponwritten interrogations in the manner 
provided for in the statutes of lowa, regulating the proeurement of 
testimony in causes pending in the state court. Notice of the intent 
to sue out the commission, with a copy of the interrogatories to be 
propounded to the witnesses, was served upon thecounsel for défend- 
ant. The commission was issued to F. R. Ireland, a notary public 
residing at Nebraska City, who executed the same and returned the 
dépositions to the olerk of this court, by whom they were filed in the 
usual manner. Nebraska City, where the witnesses resided, and where 
their testimony was taken under the commission, is less than 100 
miles from the place of trial, and it does not appear that any of the 
grounds for taking dépositions de bene esse as set f orth in section 863 
of the Eevised Statutes exist in this case. Had the cause remained 
in the state court, the dépositions of the witnesses could bave been 
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taken under the provisions of the Code of lowa in the manner and 
under the circumstances in which they hâve been taken in this court. 

The question presented by the motion to suppress is whether, in 
law actions pending in the courts of the United States in the districts 
of lowa, either party may take dépositions under the provisions of 
the Code of lowa. It is claimed that the right so to do is conferred 
by the provisions of section 914 of the Eevised Statutes, which en- 
acts that "the practice, pleadings, forms, and modes of proceeding in 
civil causes, other than equity and admiralty causes, in the circuit 
and district courts, shall conform as near as may be to the practice, 
pleadings, and forms and modes of proceeding existing at the time 
in like causes in the courts of record of the state within which such 
circuit or district courts are held, any rule of the court to the eon- 
trary notwithstanding, " The meaning of this section is that the prac- 
tice and proceedings in civil cases in the fédéral courts -shall conform, 
as near as may be, to the practice and proceedings in like cases in 
the state courts, in ail matters wherein express provision is not made 
by the laws of the United States. "When the latter speak, they are 
controlling; that.is to say, on ail subjects on which it is compétent 
for them to speak." Connecticut Life Ins. Go. v. Shaefer, 94 U. S. 
457. 

By section 861 of the Eevised Statutes it is declared that "the mode 
of proof in the trial of actions at common law shall be by oral testi- 
mony and examination of witnesses in open court, except as herein- 
after provided." Sections 863-866 and 867 provide for taking dépo- 
sitions de bene esse, in perpetuam, and to prevent a failure of justice. 
It does not appear that any of the causes embraced within thèse sec- 
tions for taking dépositions exist in the présent case, and it would 
seem elear, therefore, that the plaintiff must, under section 861, pro- 
duce the witnesses in open court. The déclaration in this section is 
explicit that the mode of proof in common-law actions is by oral ex- 
amination in open court, except as otherwise provided in the statutes 
of the United States. In determining, therefore, whether the right 
exists to take testimony by dépositions in common-law causes pend- 
ing in the fédéral oourts, référence must be had to the statutes of the 
United States. When, however, the facts are such in a given case 
that, under the provisions of the statutes of the United States, the 
right to take the testimony of witnesses by dépositions exists, then, 
as to the mère mode of procuring the déposition, parties may foUow 
at their élection eithet the provisions of the state law or of the act of 
congress. See case of Flint v. Board Corners, 5 Dill. 481. The 
right existing, therefore, in a given case to procure testimony by 
déposition, under the provisions of the statutes of the United States, 
the same may be taken upon written interrogatories duly served ac- 
cording to the requirements of the state statutes, and in the mode 
therein provided for, as well as in the manner provided for in the 
acts of congress. As it does not appear, however, in the présent 
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case that the riglit to take the testîmony of the witnesses by déposi- 
tion existed under the provisions of the laws of the United States, the 
motion to suppress the dépositions must be granted; and it is so or- 
dered. 

Bbewbr and Love, JJ., concur. 



In re Cleveland Ins. Co., Bankrupt.* 
BuRKE and another v. Globe Ins. Co.* 

{Circuit Oourt, N. D. Ohio. 1884.) 

1. Batîkrtjptct— Rkb Adjudicata— DEcnEB op Bankruptct. 

The flnding, in a decree of adjudioation in involuntary bankruptcy, that the 
petitioning creditor has a valid, provable claim to the amount of $250, is not 
conclusive upon the assignée and creditors, so as to dispense with proof of debt 
of the petitioning creditor, or to preclude questioning the right of auch claim 
to participate in the distribution of the estate. 

2. Bamb— Set-Off. 

Set-off arises only between independent debts, mutually due, betwcen the 
same parties. 
S. Same — Counïeb- Claim — Reinsuranck — Other Lusses. 

The C. Co. reinsured certain riskswith the G. Co., (both Ohio corporations,) 
and losses occurred upon such risks. The former made an asslgnment under 
the State law, and, upon pétition of the latter, was subsequently adjudicated a 
bankrupt. Between the date of the assignraont and the flling of the pétition 
in bankruptcy, the G. Co. purchased claims against the 0. Co.,for losses, — 
partbeingcovered by the G. Co.'sreinsurance, and part being for other risks,— 
for the purposo of using such claims as oiîsets to its own liability. Held, that 
the claims so purchaaedi for losses, which the G. Co. had reinsured, were a valid 
counter-claim against its indemnity of reinsurance upon such claims, and that 
this is not affected by the twentieth section of the bankrupt act, nor the 
amendment of 1874, nor by the prinoiple of Straus v. Ins. Oo. 5 Ohio St. 59. 
But, under the décisions of the suprême court of Ohio, claims for losses which 
the G. Co. had not reinsured, it could not set oII against claims arising on other 
reinsurance ; it is a debtor to the bankrupt's estate to the amount of such latter 
claims. The former cliisa of claims, though, is provable in its favor as a gên- 
erai creditor. 

Appeal in Bankruptcy from District Court. 

S. Biirke, for Ycunglove. 

J. D. Cox, for Globe Ins. Co. 

Matthews, Justice. This is a proceeding to review and reverse a 
decree of the district court, sitting in bankruptcy, sustaining the ex- 
ceptions of the Globe Insurance Company to a. report of the register 
in référence to its claim as a creditor. The claim, as stated and 
finally allowed by the decree, is as follows : 

Total claim, $50,134 48 

Crédits admitted, 47,353 77 



Balance found, .... $ 2.780 71 

iReported by J. C. Harper, Esq., of the Cincinuati bar. 
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The natui-e of this claim, and the questions arising upon it, will 
appear from the following statetnent of facts, wbich are shown in the 
register's report and are not in dispute : 

The Cleveland Insurance Company, the bankrupt, and the Globe 
Insurance Company, which was the sole petitioning oreditor, the pro- 
ceedings being in involuntary bankruptcy, were both corporations 
under the laws of Ohio for the organization of fire insurance com- 
panies. In October, 1870, the Cleveland Company had outstanding 
fire risks in Chicago to a large amount, on which it procured from 
the Globe Insurance Company reinsurance amounting, upon adjust- 
ment of the losses reinsured, to $47,353.77, being the crédits giveu, 
by the claimant to the bankrupt in the proof ; and this amount, it is 
admitted, is the adjusted loss, for which the Globe Insurance Com- 
pany wQuld be liable upon the reinsurance. The policy of reinsur- 
ance stipulated "that ail risks reinsured by this policy are Bubject 
to snch conditions, privilèges, altérations, and accomodationS as may 
be given by the Cleveland Insurance Company, and ail losses pay- 
able pro rata, and at same time with said Cleveland Insurance Com- 
pany." The Chicago fire occurréd in October, 1871, and on November 
9, 1871, the Cleveland Insurance Company, having become insolvent 
by reason thereof, made a gênerai assignment of ail its property, 
under the law of the state of Ohio, to Moses C. Younglove for the 
equal benefit of ail its creditors. The Globe Insurance Company 
sought to settle with the assignée for less than the full amount of its 
liability, but its oflFers of compromise were declined. Thereupon it 
purchased claims against the Cleveland Insurance Company for the 
avowed purpose of using them as aet-offs to the claim of the latter 
against itself. The claims thus purchased amount to $50,134.48, 
and constitate the amount of débits in the proof of the claim filed. 
Thèse claims were purchased prior to May 2, 1872, and consist of 10 
policies of insurance issued by the Cleveland Insurance Company, 
upon which the amount of the losses had been agreed on at the sum 
charged in the statement of account, and which hâve been assigned 
by the original owners to the Globe Insurance Company. Of thèse 
10 policies so assigned, 4, in which the adjusted losses amount to 
$14,482.50, were reinsured for the full amount by the Globe Insur- 
ance Company. The remaining 6 covered adjusted losses amounting 
to $35,482.98, and on thèse policies there was partial reinsurance on 
each, amounting in ail to $15,878.98, leaving $19,773 not rein- 
sured, and the whole amount reinsured, $30,361.48. This amount, 
being the aggregate liability upon thèse 10 policies of the Globe In- 
surance Company on its reinsurance, constitutes that amount of 
crédits allowed in the account; the remainder of which, $16,992.29, 
is made up of losses on five additional policies, which the Globe In- 
surance Company does not own. The other claims were assigned to 
it within 60 days prior to May 2, 1872, and after the assignment by 
the Cleveland Insurance Company to Younglove. 
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On thai date, May 2, 1872, the Globe Insurance Company filed in 
the district court for the Northern district of Ohio, at Cleveland, lis 
pétition, praying that the Cleveland Insurance Company might be ad- 
judged a bankrupt, the act of bankruptcy charged being the assign- 
ment made by that company to Younglove. The pétition alleged 
that the petitioner was a creditor to an amount exceeding $250, 
provable in bankruptcy, and that its demand was as follows : 

"Among other indebtedness of said Cleveland Insurance Company to the 
petitioner, the sum of four thousand and ninety 90-100 dollars, being the one- 
half of an adjusted loss upon a policy of Insurance issued by said Cleveland 
Insurance Company to Sweet, Dempster & Co., of Chicago, Illinois, of which 
the other half was relnsured to said Cleveland Insurance Company by your 
petitioner; and the vyhole of which said policy and the adjusted loss thereun- 
der has been, since the occurrence of said loss, assigned by said Sweet, Demp- 
ster & Co., for a valuable considération, to your petitioner; the whole of said 
loss, as adjusted and acknowledged by said Cleveland Insurance Company, 
amounting to the sum of eight thousand one hundred and eighty one 81-100 
dollars." 

An answer was filed denying the allégations of the pétition, to 
which there was a reply; and, a jury being waived, the issues were 
submitted to the détermination of the court. It was found by the 
court "that the respondent was indebted to the petitioner in the 
amount of more than |250, as set forth in the said pétition;" but the 
court also found that the assignment by the Cleveland Insurance 
Company to Younglove was not an act of bankruptcy, and accord- 
ingly, on October 16, 1874, dismissed the pétition. This judgment 
was reversed by the circuit court, June 15, 1876, for error in not hold- 
ing the assignment to be an act of bankruptcy. The Cleveland Insur- 
ance Company sought to reverse this judgment of reversai by suing 
out a writ of error from the suprême court, but this writ was dis- 
missed for want of jurisdiction. Cleveland Ins. Co. v. Globe Ins. Co. 
98 U. S. 366, Such proeeedings were thereafter had therein, in the 
district court, that on October 9, 1879, the Cleveland Insurance Com- 
pany was finally adjudged a bankrupt for the cause aforesaid, and 
by proper proeeedings thereunder M. G. Younglove, to whom the as- 
signment had been made, was chosen and confirmed as assignée in 
bankruptcy, and accepted the trust. On January 19, 1880, the Globe 
Insurance Company filed with the register its claim as a creditor, 
with proof thereof, being for the balance of account, amounting to 
$2,780.71, remaining after deducting from its claim of $50,134.48 
for policies of the Cleveland company, and adjusted losses thereunder 
assigned to it, the amount of $47,353.77, admitted by it to be due on 
account of reinsurance, the particulars of which bave already been 
referred to. To the allowance of this claim, Burke, as a creditor, and 
Younglove, as assignée, filed exceptions. Thèse exceptions were three 
in number, and as follows : 

1. It is first objected that the claim of the Globe Insurance Com- 
pany to extinguish its liability pu account of reinsurance, by means 
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of claîms for losses due from the Cleveland Company, is forbîdden 
by section; 20 of the bankrupt act of 1867, as amended by the act of 
June 22, 1874, which, it is contended, applies to this case. 
Section 20 of the act of 1867 is as foUows: 

"That in ail cases of mutual debts or mutual crédits between the parties 
the account between them shall be stated, and one debt set off against the 
other,. and the balance only shall be allowed or paid, but no set-ofl shall be 
allowed of a claim in its nature net provable against the estate: provlded, 
that no set-ofE sball be allowed in favor of any debtor to the bankrupt of a 
claim purchased by or transferred to liim after the flling of the pétition." 

The amendment of June 22, 1874, added the folîowing: 

"Or, in case of compulsory bankruptcy, after the act of bankruptcy upon 
or in respect of which the adjudication shall be made, and with a view of 
making such set-off." 

The amending act also contaius tbe foUowing : 

"Sec- 21. That ail acts or parts of acta inconsistent with the provisions of 
this act be, and the same are hereby, repealed." 

It will be observed that in the présent case the daims of the Globe 
Insurance Company were purchased before the filing of the pétition 
in bankruptcy; and that, although they were acquired after the act 
of bankruptcy upon which the adjudication was founded, and with a 
view of using them as set-offs, yet the amendment of June 22, 1874, 
did not take effect until after the pétition was filed, though before the 
Cleveland Insurance Company was adjudged to be a bankrupt. It 
is accordingly contended by counsel for the petitioning créditer that 
this case must be governed by section 20 of the act of 1867, as it 
stood before the amendment. 

2. It is objected to the allowance of thèse claims as set-offs, in the 
second place, that when they were acquired the title of the claim 
against the Globe Company, in favor of the Cleveland Company, had 
passed from the latter to Younglove, by virtue of its assignment to 
him; and that, although that assignment was adjudged to be an act 
of bankruptcy, it was not void and without effect, but was voidable 
merely, and then only at the élection and suit of the assignée, and 
not at the instance of an individual creditor; and, if avoided, not so 
as to confer upon such creditors any préférence to which they would 
not otherwise be entitled. 

3. It is objected, in the third place, to the allowance of thèse 
claims, that the Globe Insurance Company was prohibited by the 
law of its création from acquiring title to them for any purpose, or, 
at least, for the purpose of using them as set-offs to extinguish claims 
against itself. 

On the other hand.it is contended that none of thèse objections to 
the claim of the petitioning creditor are now open, the matter of them 
ail being res adjudicata, it having been necessarily determined by the 
judgment declaring the Cleveland Insurance Company a bankrupt. 
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Bnt, for eeveral reasons, it seems to me that this alleged estoppel 
does not arise, It cannot be admitted that the finding that the pe- 
titioning créditer has a valid provable claim to the amount of $250, 
which is ail that is necessary as a predicate for the adjudication 
upon the alleged act of bankruptcy, is conclusive upon the assignée 
î^nd creditors, so as to dispense with proof of the debt of the peti- 
tioning creditor upon the distribution of the estate. It is conclusive 
80 far as necessary to uphold the adjudication of bankruptcy, but no 
further. It may still be questioned, in part or in whole, npon the 
proof subsequently reqnired and taken, so that it might consistently 
happen that a claim which has been found to exist, for the purpose 
of adjudging bankruptcy against the défendant, might afterwards be 
held not to exist for the purpose of participating in the distribution 
of the estate. The assignée and creditors cannot be bound as to 
their own interests by the acts or default of the bankrupt, resulting 
in a judgment to which they were not and could not be parties, ex- 
cept so far as that judgment détermines the status of the bankrupt. 
But, in the présent case, the claim of the Globe Insurance Company, 
as presented to the register for allowance, was not set forth in the 
pétition nor passed on by the court. The pétition allèges that the 
petitioner is a creditor; that its demand exceeds $250, "and is as 
foUows, to-wit: Among other indebtedness of said Cleveland Insur- 
ance Company to the petitioner, the sum of $4,090.90, being the one- 
half of an adjusted loss upon a poliey of Insurance," etc., to Sweet, 
Dempster & Co.; but nothing whatever is said of its own indebted- 
ness to the Cleveland Insurance Company, nor of its right to set-ofif 
against that the several claims, including that mentioned in the pé- 
tition, set out in its account, its claim being for the différence in its 
favor. So that the finding of the court, "that the respondent was 
indebted to the petitioners in the amount of more than $250, as set 
forth in the pétition," cannot be extended so as to cover the question 
now raised as to the right to use even the claim, specifically men- 
tioned in the pétition, as a set-ofE against its own admitted liability 
to the bankrupt's estate. 

Nevertheless, in applying thèse objections to the claim of the Globe 
Insurance Company, they do not, any of them, touch so much of that 
claim as consists in compensating so much of the amount due on ac- 
count of reinsurance, with an equal amount of the original claim of 
polioy-holders, insured by the Cleveland Company, which were rein- 
sured; that is, $30,361.48. The claim to extinguish that amount 
of liability upon the reinsurance by producing, transferred and thus 
canoeled, the policies and losses on account and by means of which 
that liability has arisen, is not strictly nor properly a matter of set- 
off. That arises only between independent debts mutually due be- 
tween the same parties. Hère it is a matter of counter-claim arising 
out of the same transaction, where the party sought to be charged as 
liable on the reinsurance meets that liability by proof of payment, dis- 
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charge, and release of the very obligation for which the reinsuranoe 
■was an indemnity. It is true that the original insurance and the re- 
insurance are indépendant and separatë contracts; that there is no 
privity between the insured in the original policy and the reinsurer; 
and that a recovery can be had against the latter, at the suit of the 
reinsured company or its assignée, upon proof merely of the liability 
of the reinsured company upon the original policy, without actual 
payment. But it is equally indisputable that, to such an action, it 
would be a good bar, and complète défense, to show that the défend- 
ant had paid, and the original party insured had accepted, satisfac- 
tion of the loss insured and reinsured against, or to produce and 
prove a release from the original insured td the original insurer. 
This view is not inconsistent with the décision of the suprême court 
of Ohio in the case of Ins. Co. v. Ins. Co. 38 Ohio St. 11. 

The right to make such satisfaction, if the original party chooses to 
accept it as payment, is not a right to set off one debt against the 
other, but is the right merely of the party charged with a liabiHty to 
show that he bas discharged it; to prove that he has performed and 
not broken bis obligation; to plead that the plaintiff has not suflPered 
the damage against which the défendant had given an indemnity; 
This right, it is clear, is not affected by the twentieth section of the 
bankrupt act of 1867, ndr by the amendment to it of 1874, nor by 
the voluntary assignment to Younglove, who would be as muoh bound 
by such a défense as his assigner, nor by the principle which, dénies 
to insurance companies of Ohio corporate power to purchase the as- 
signment of claims against those to whom they are indebted for 
losses to be used as set-ofïs, in order to satisfy and pay them. 

This principle is embodied in the third objection to the allowance of 
the claims in question. It rests for authority upon the décision of the 
suprême court of Ohio in the case of Straus v. Eagle Ins. Co. 5 Ohio 
St. 59. In that case itwas decided that a fire insurance company, 
under the laws of Ohio, had no corporate power to acquire title to 
claims against the insured for the purpose of using them as set-offs 
against the claims for a loss. The language of Judge Ranney, in de- 
livering the opinion of the court, was very strong and sweeping. He 
declared as the company "could not, under the power of investment, 
employ its crédit to purchase claims for such a purpose, that it had 
no power to become a party to the contract of indorsement by which 
it obtained the notes in question, and no capacity to take or hold the 
légal title." The principle of this case was reaffirmed and applied 
in the case of White's Bank v, Toleda F. é M. Ins. Co. 12 Ohio St. 
601; but somi of the language used in the case of Straus y. Eagle 
Ins. Co., supru, was limited and qualified as follows : 

"The court, indeed, say, in that case, that ' the contrant ' {i. e,, the Indorse- 
ment) 'is void and the instrument a nullity; ' but while we concède that 
there was such an abuse of power as should prevent the relief asked, we are 
not prepared to hold, where the indorsement is oue which» uader certain eir- 
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cumstances, the company mlght laTrfulIy accept, — ^in other worda, where thew 
was a mère àbme, and not a total toant of power, — ^that such indorsement 
would be null and yoid for ail purposes and as against ail persans." 

The doctrine, as thus qualified, was again affirmed in Ehrman v. 
Ins. Go. 35 Ohio St. 324. This must be regarded as the settled law 
of Ohio; and as, in the présent case, both corporations are its créat- 
ures, that law furnishes the rule of décision. Its application is not 
prevented by the supremacy of the bankrupt act, for that does not 
assume to confer upon corporate bodies of the states any powers not 
given to them by their charters. It simply régulâtes, in the matter 
of set-off, such rights as parties may bave îawfully acquired. What 
those rights are in each case must dépend upon the gênerai law of 
the land, and, when they rest upon corporate power, that law is the 
law of the locality which bas created it. But the principle of the 
case of Straus v. Eagle Ins. Co., supra, as we bave seen, does not 
apply hère so as to forbid the Globe Insurance Company from pur- 
chasing the claims of original insured parties against the Cleveland 
Insurance Company, so far as necessary, and with a view to make 
good its obligation of indemnity, and to extinguish its liability upon 
the reinsurance. This is no abuse of its corporate power, and it is 
no in jury to the company reinsured. It is a legitimate exercise of 
its corporate power in the proper performance of its contracts, and 
seeks its own protection only by removing the liability of the party 
it reinsured, which it undertook should not resuit in loss. And to 
that extent, therefore, the position of the Globe Insurance Company 
is justified against ail objection. But that company went further 
than was merely necessary to extinguish the liability of the Cleve- 
land Company for losses which the former had reinsured. It paid iiL 
several cases where it had reinsured but one-half the risk, not merely 
the half it had reinsured, but purchased the entire elaim for the whole 
loss, that it might use the half for which it was not a reinsurer as a 
set-off against clairns arising ou other reinsurances which it could not 
meet directly ; for as to some of thèse, as bas been stated, they did 
not become the owner of the claims for losses. There were five such 
claims, amounting to $16,992.29. No part of any of thèse bas been 
paid by the Globe Insurance Company to the original owners, and 
the Cleveland Insurance Company is liable to them respectively for 
the full amount. As against this liability the Globe Insurance Com- 
pany is not at liberty to set off claims upon other losses for which it 
was not reinsurer; for, upon the principle decided by the suprême 
court of Ohio, to permit this would be an abuse of its corporate 
power; 

It may be that it became necessary, in negotiating with the orig- 
inal. claimants, to purchase an entire claim for the whole loss under 
a particular policy in order to beçome owner of the half covered by 
the reinsurance. But, if so, this does not appear from the record, 
and cannot be assumed as a fact. If it were, it does not seem te 
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make any différence. If the Globe Insurance Company could not, 
as a matter of strict right, insist that the liolder of an original pol- 
icy should accept payment from it of one-half only of bis loss, and 
he chose to make it a condition that to pay half the whole should be 
purchased, it is difficult to see how that could affect the rights of 
the Cleveland Insurance Company. 

It is argued, indeed, on the part of the latter, that the Globe In- 
surance Company, by virtue of the décision of the suprême court 
of Ohio, already referred to, could not acquire the title to thcse 
claims for any purpose whatever, and cannot even prove as a créd- 
iter on their account. But, as already stated, the doctrine of that 
court, as finally qualified, does not go so far, but only prohibits the 
illégal use of such claims by way of set-off against claims for losses 
covered by other insuranoe. They remain in the hands of the Globe 
Insurance Company as claims provable in its favor, as a gênerai 
creditor, entitled to dividends out of the bankrupt's estate pro rata 
with other unpreferred creditors. It is no objection to the view 
taken in this opinion of the relative rights of the parties that the 
Globe Insurance Company, by the form of its claim, has admitted 
itself to be debtor to the estate of the bankrupt to the fuU amount 
of the adjusted losses under the reinsurance, and seeks to cancel 
that indebtedness by a technical set-off, which is denied. This is 
a mère matter of form, and will be disregarded. The substance of 
the transactions will alone be looked at, and the account recast into 
a différent form, according to the légal rights of the parties, and 
so as t'.! accomplish justice between them. This will be done. by 
strîking from the two sides of the account, as rendered, the quanti- 
ties and values which the law regards as mutuai compensations, 
leaving the Globe Insurance Company liable as debtor to pay in full 
ail that remains due to the bankrupt's estate, and entitled as creditor 
to its dividends, on an equal footing with other gênerai creditors. 
The conclusion of the register was that the Globe Insurance Com- 
pany was not entitled to relieve itself from its liability as reinsurer 
to any extent by means of its claims against the bankrupt, and, that, 
consequently, it was a debtor thereto for the full amount of $47,- 
353.77, but entitled to prove against the estate as a gênerai creditor 
for the sum of $50,134.48. 

The district court, sustaining the exceptions to this report, decreed 
that the Globe Insurance Company was entitled to cancel its entire 
liability as reinsurer by crediting the amount thereof against th^e 
whole amount of its claims as holder of assigned policies and losses, 
and to participate in the distribution of the bankrupt's estate, as a 
créditer, for the balance, amounting to $2,780,71. The conclusion 
now reached, as a resuit of the views expressed in this opinion, differs 
from both. It is that the Globe Insurance Company is entitled to 
■cancel $30,361.48 of its liability as reinsurer, that amount being the 
whole amount of the assigned claims for losses reinsured by it, leav- 
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ing it debtor on that accqunt still in the sum of $16,992.29, with in- 
terest, and entitled to rate as a créditer lu the distribution of the 
bankrupt's estate for the sum of $19,773. The decree of the district 
court is therefore reversed, and the cause remanded, with directions 
to enter a decree in accordance with tbis opinion. 



Thb Pennsylvania.. 
{District Court, 8. D. New York. October 24, 1884.) 

1. Collision— Cause ov Damage. 

As the libelant's tug D. was lying at the end of one of the piers at Jersey City 
outside of two canal- boats, the sleam-tug P. backed out of the slip above and 
was swung round with the ebb-tide so that lier port quarter came along-sidè 
the D., causing the D. to roU somewhat ; and, in a few momeats afterwards, 
the D. waa found leaking, with two deep cuts in her side below the water-line. 
Meld, upon the évidence, that the leak was caused by cuts from the P. 's pro- 
. peller blades, notwithstanding that the P. was constructed with widely pro- 
jecting guards, expressly designed to prevent the possibility of such an accident . 

2. Bame — Opfbr of Sbtïi.embnt — Costs. 

The owners of the P., on a claim being made against them, oilered to pay 
the bill at once, if the owners of the D. would permit the P. to corne along-side, 
to test whether the blade of the P.'s propeller could possibly get near the D.; 
and, the otEer not being accepted, held, that the request was a reasonable one 
having référence to an immédiate settlement, and, having been refused, costs 
were disallowed to the libelant oa recovery. 

In "Admirai ty. 

J. A. Hyland, for libelants. 

Beebe, Wilcox â Hohbs, for claimant. 

Brown, J. Notwithstanding the apparent improbability that the 
propeller of the Pennsylvania could bave struck the Dickson, I feel 
constrained, from the testimony, to find that the propeller did cause 
the cuts described. The nature of the cuts, the time, the position, 
the examinations made by several persons within a few minutes after 
the contact, and the immédiate leaking of the boat, seem to leave no 
reasonable doubt. The Pennsylvania was, however, manifestly built 
in a manner designed to avoid the possibility of doing such damage. 
No similar accident had ever occurred with her before. The discrédit 
of the claim presented against her was, therefore, natural, and not 
unreasonable, on the part of her owners. The offer to pay the bill at 
once if the owners of the Dickson would permit the Pennsylvania to 
corne along-side in order to test the possibility of the propeller's touoh- 
ing the Dickson, as alleged, was, it seems to me, a request that, un- 
der the circumstances, might reasonably bave been acceded to. I 
cannot for a moment question that it was made in good faith ; and 
as I find that the propeller' did strike the Dickson, I think this test, 
if permitted, would bave led to an immédiate settlement of the claim ; 
and bave rendered this suit unnecessary. While I feel compelled to 
find in favor of the libelants, I cannot, therefore, allow costs. 
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Capital City Bank 0? Des Moines v. Hodgin and others. 
{Circuit Court, 8. B. lowa, C. D. October Term, 1884.) 

1. lîKMovAL OF Cause— SBPAnATB Controverst — Citizbnship. 

F. L. H., a citizen of lowa, mortgaged a stock of goods to complainant, an 
lowa corporation,. and such goods were olaimed by A. H., a citizen of Ohio 
underanothercbattel mortgage, aud removed, and complainant fileda pétition 
in tlie State court alleging that the mortgage to A. H. was frauduleat, and ask- 
Ing for the issuanoe of a spécifie writ of attàchment for seizure of the goods, and 
praying fora judgraent against F. L. H. forthe amoimt due from him, and that 
thelien of complàinant's mortgage bedeclared paramouutto thatof A. H. The 
writ was issued, the goods seized and redelivered to A. H. on giving a forth- 
coming bond therefor. P. ii. H. and A. H. answered, setting up that the mort- 
gage to A. H. was valid, and a lien superior and paramount to complàinant's; 
wbereupon complainant removed the cause to the fédéral court on the ground 
that tbe suit involved a separate controversy betweenhim and A. H., wtio was 
a citizen of another state. Hdd, that the cause was removable under section 2 
of the act of 1875. - 

2. Same — What 19 A Sepabatb Controverst. 

To entitle a party to remove a cause under the second clause of the second 
section of the act of 1875, the case must be one capable of séparation into parts, 
60 that in one of the parts a controversy will be presented with citizens of one 
or more states on one side and citizens of other states on ihe other, wbich can 
be fully determincd without the présence of the other parties to the suit as it 
has been begun. 

Equity. Motion to remand. 

E. J. Goode and W. L. liead, for complainant. 

W. B. Raymond and Nourse é Kauffman, for défendants. 

Shiras, J. This suit was commenced in the circuit court of Polk 
coimty, lowa, the pétition filed therein setting forth that on the thir- 
teenth of November, 1883, Frank L. Hodgin executed to the com- 
plainant a chattel mortgage upon a stock of goods in possession of 
said Hodgin, at Des Moines, lowa, to secure payment of two promis- 
sory notes held by complainant; that the goods included in this mort- 
gage had been removed from Des Moines without the consent of, and 
in fraud of the rights of, complainant; that Adaline Hodgin claimed 
some lien or interest in said goods tbrough a chattel mortgage exe- 
cuted to ber, but that this mortgage was invalid and void as against 
complainant. The pétition asked the issuance of a writ of spécifie 
attàchment for the seizure of the goods under the provisions of the 
statute of lowa, and prayed Judgtnent against Frank L. Hodgin for 
the amount due from him to complainant, and that the lien of com- 
plàinant's mortgage be declared to be paramount to that of Adaline 
Hodgin. The writ of attàchment was issued as prayed, and the goods 
seized thereunder, but, upon Adaline Hodgin executing a forthcoming 
bond therefor, the goods were returned to her. Frank L. Hodgin and 
Adaline Hodgin, being both named as défendants, appeared and an- 
swered the pétition of complainant, setting forth the circumstanees 
under which the mortgage to Adaline Hodgin was executed, and a ver- 
ring that it is a paramount and superior lien to that of complainant, 
v.22F,no.4— 14 
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and that Adalîne Hodgin bad rightfuUy taken possession of tte gooda 
under said mortgage. 

At the May term, 1884, of the circuit court of Polk county the com- 
plainant filed a pétition for the removal of the cause to the fédéral 
court, upon the ground that the suit involved a separable controversy 
between complainant and Adaline Hodgin, who was a citizen of the 
state of Ohio, the complainant being a corporation created under the 
laws of the state of lowa. The transcript having been filed in this 
court, the défendants move to remand the cause to the state court, on 
the ground that the record does not show a separable controversy be- 
tween the complainant and Adaline Hodgin within the meaning of 
section 2 of the act of March 3, 1875, and that, as complainant and 
Frank L. Hodgin were both citizens of lowa, the fédéral court could 
not take jurisdiction of the case. 

In the Removal Cases, 100 U. S. 457, it was held that, according 
to the pleadings, there were two matters involved, — one between the 
construction company and the railroad company, both citizens of lowa, 
as to the amount due the construction company and the actual ex- 
istence of a mechanio's lien; and the other between the construction 
company and the trustées of the mortgage, citizens of différent states, 
as to the priority of the mortgage over the mechanio's lien. The 
court held that, the first matter having been disposed of in the state 
court before the application for removail was filed by the trustées, the 
only matter left in controversy was the question of priority of lien as 
between the mechanic's lien holders and the trustées under the mort- 
gage, and that this was a controversy removable to the United States 
court, Whether it was a separable controversy, within the meaning 
of the last clause of the second section of the act, was not deter- 
mined. 

In Barhey v. Latham, 103 U. S. 205; Blake v. McKim, Id. 336; 
Hyde v. Ruble, 104 U S. 407; Fraser y.Jennison, 106 U. S. 191^ S. 
C. 1 Sup. Gt. Eep. 174; Shainwald v.Letvis, 108 U. S. 158; S. C. 2 
Sup. et. Eep. 385, the question of what constitutes a separable con- 
troversy is considered, and the rule adopted may be fairly stated in 
the language used in Fraser v. Jennison, to-wit : "To say the least the 
case must be one capable of séparation into parts, so that in one of 
the parts a controversy will be presented with citizens of one or more 
states on one side and citizens of other states on the other, which can 
be fully determined without the présence of any of the other parties 
to the suit as it bas been begun." 

In the case at bar there are two matters in controversy, the same, 
in effect, as were found in the Removal Cases: the first being the ques- 
tion of the indebtedness from Frank L. Hodgin to complainant, and 
the lien claimed under the mortgage executed to complainant, and 
the record being the question of the priority of the two mortgages exe- 
cuted upon the same prope'rty. Under the décision in the Removal 
Cases the latter question is a removable controversy within the mean- 
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ing of tbe section, provided the parties thereto are cîtizens of différent 
states. The real point for décision, therefore, under the rule laid 
down in the authorities above eited, is whether Frank L. Hodgin is a 
necessary or indispensable party to the controversy touching the pri- 
ority of the mortgages. If he is, then, as he is a citizen of the same 
state with complainant, the case cannot be removed. If he is not, 
then the cause is removable, because it there appears that the case 
is capable of séparation into parts, one of which présents a contro- 
Tersy between citizens of différent states. Frank L. Hodgin is the 
grantor in both mortgages. By his own act he bas subjected the 
property to the payment of both mortgages, and legally he stands in- 
diffèrent as to the question of which shall be first satisfied. The 
question of priority between the mortgages is a distinct issue between 
them to the détermination of which the mortgagor is not an indis- 
pensable party. Thus, when Adaline Hodgin took possession of the 
goods, claiming the right so to do under her mortgage, the complain- 
ant might bave replevied the same or sued for the value of his inter- 
est therein, and it would hâve been whoUy unnecessary to bave made 
the mortgagor a party to thèse actions. As the controversy, therefore, 
between the mortgagees might hâve been made the subject of a dis- 
tinct action between them, to which the mortgagor need not hâve been 
made a party, it foUows that in the présent suit there is invoived a 
controversy between the mortgagees which can be fully determined as 
between them, without the présence of the mortgagor, and therefore 
the case is brought within the terms of the section in question, and 
the cause was properly removed to this court. 
Motion to remand must therefore be overruled. 



Brooks z/.Vermont Cent. R. Co. and another. 
{(Jireuit Court, D, Vermont. October 31, 1884.) 

JUKISDICTION OP ClECUIT COURT — PORKCLOSUBB OB' RAILEOAD MORTOAOE AND 

Appointmbkt of Rbckivek m Btatb Couet — Action by Bondholder for 

ACCOUNTIKO. 

The Consolidated Raiiroad Company of Vermont was fonned by the organi- 
zation of the bondholders of the Vermont Central Raiiroad Company after the 
foreclosure of the mortgage on the road, and the appointment of a receiver in 
a proceeding in the state court of Vermont. The holder of a large amount of 
the bonds, which were not surrendered into the reorganization, flled a bill in the 
circuit court of the United States to compel the Ctonsolidated Raiiroad Com- 
pany to account with him for the raiiroad property, to which the company 
pleaded that the road was in the hands of a receiver appointed by and account- 
able to the chancery court of the state havingjurisdiction. ^e2a, ou demurrer, 
that the plea was not sufflcient. 

In Equity. 
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Francis A. BrooJcs, for orator. 

Benjn. F. Fifield, for défendants. 

Whbeleb, J. The bill shows, in substance, that the défendant the 
Vermont Central Eailroad Company was the mortgagor of the Ver- 
mont Central Eailroad; that the mortgage was foreclosed; that the 
défendant the Consolidated Eailroad Company of Vermont was formed 
by the organization of the bondholders after the foreclosure; that the 
orator is the holder of a large amount of the bonds which were not 
surrendered into the reorganization ; and that the défendant the Con- 
solidated Eailroad Company refuses to account with him for the rail- 
road property. The prayer of the bill is for such account. The 
Vermont Central Eailroad Company has demurred to the bill. The 
Consolidated Eailroad Company has pleaded that the road and prop- 
erty are in the hands of a receiver appointed by and accountable to 
thfo court of chanceryof the state having jurisdiction. The demurrer 
and plea hâve been argued. The rights of the mortgagor were ail 
extinguished by the foreclosure. This was the very object of that 
proceeding. No further relief in respect to the mortgaged property 
could be had against that corporation. It had no interest there to 
défend or proteot, or which could be attacked or reached. The bill 
is brought expressly to reach and adjust rights' which accrued upon 
the foreclosure. The mortgagor is wholly indiffèrent as to their ad- 
judication as attempted, and not a necessary or proper party thereto. 
Its demurrer is therefore sustained. 

Under the statutes of the state upon which the bill is founded, the 
orator has the rights of a tenant in common with the corporation 
formed of the other bondholders, to the estate and property aequired 
by the foreclosure, subject to the right of that corporation, as between 
them, to the possession, and to receive the income for itself and as 
trustée for such co-tenants. Eev. Laws Vt. § 3471. The bill is 
brought to reach the share of the income which the corporation may 
80 hâve received for the orator, and not at ail to reach or touch the 
possession of the property itself. No decree which is sought or can 
be passéd would interfère in any way with the jurisdiction of the state 
court or possession of its receiver. The bill is framed to proceed en- 
tirely outside of those. It seeks an account of any income received, 
without regard to the method of its receipt, from the mortgaged prop- 
erty ; and a decree, if had, would be a mère money decree, like à Per- 
sonal judgment against the corporation. The receivership does not 
appear to stand at ail in the way of such a proceeding. The plea of 
the receivership merely does not show, therefore, good cause for not 
answering the bill. Income may hâve been derived from the receiver 
itself, and if so, its source would be no excuse for not dividing it 
with any to whom a share of it may belong. A plea wholly deny- 
ing anything to be accountable for might be good. This plea bas been 
carefuUy scrutinized to asoertain whether it amounts to that; and it 
does nofr appear to. The plea may be true in point of fact, and still 
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something hâve been received of which the orator may be entitled to 
a share. ïherefore, the plea does not appear to be sufficient. 

Demurrer of Vermont Central Eailroad Company sustained. Plea 
of Consolidated Eailroad Company overruled; that défendant to an- 
swer over by December ruie-day. 



Sloane and othera v. Chiniquï and another. 

(Uireuit Court, D. Minnesota. Ju]y2, 1884.) 

1. Constitution Al Law— Insolvbnt Law of Minnesota. 

It is a well-recognized principle that, among otiier things, a State, If it does 
not thereby impair the oblisation of acontract, may provide for the distributioa 
of the propcrty of a debtor within the limits of thê state. 

2. SaMB— iMPAIllMENT OF THE OBLIGATION OF CoNTRAOTS. 

The aot of March 7, 1881, (Mina. St.,) providing for the dissolving of attach- 
ment ipnofuctn by the dehtor's assigument of his property, is not anact impair- 
ing the ofeligation of contracts. 

3. SaME— SCOPB OF THE LaW — KiGHTS OF CrBDITOK — FeDKRAIi CODBTS. 

The act of March 7, 1881, (Minn. St.,) doe.-i not discharge a debt unless Ihe 
party di>charges himself by rcJeasing the debtor. As long as the plaintiffi in 
the oiise chdoses to stay out and say, "I will not release," he has a riglit to 
take H judginent wldch may at some time be effectuai against the défendant. 
In sucU a case there is no doubt that the United States courts hâve power to 
render a jiidgmenl. 

4. Samr— (Jontbact Subséquent to Enactment. 

■ In a case wliere tlie contract was entered into subsequently to the enactment 
of the law, it canaot bu held that such law impairs the obligation of the cou- 
tract. 

In Equity. < 

O'Brien é Wilson, for complainants. 

E. G. Rogers, for défendants. 

MiLLBB> Justice. The case of Sloane against Chinîquy was origi- 
nally an attachment against Chiniqay, levied on his propertyby an or- 
der from this court. It seems that the défendant availed himself of the 
statute of Minnesota, which enacts that in such a case the debtor in 
attachment may make an . assignment of ail his effects, subject to 
exécution, for the benefit of ail his creditors who will exécute and file 
releases of their claims against him, and that the assignment shall 
be filed in the district court of the state, and that the parties shall 
proceed about as in bankrijptcy proceedings, dividing the property 
among those who should prove their debts, and release him from fur- 
ther liability. The bill in the présent case is filed against the as- 
signée by the original plaintiff in this court, to restrain any further 
proceedings under that assignment, and to déclare the assignment 
void, The main argument in favor of declaring it void is that the 
statute itself is void; that the act of the législature of the state of 
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Minnesota upon that subject is forbidden by the provision of the con- 
stitution of the United States that no state shall pass any law im- 
pairing the obligation of a contract ; and it is argued with a great deal 
of force that this statute does impair the obligation of the contract, 
in that it requires of the oreditor that he shall release ail claims 
against the debtor in personam upon the filing of this assignaient, 
when he shall be permitted to share equally with ail creditors who 
hâve filed sueh releases. Undoubtedly, such a statute as that, and this 
statute, is void as against ail creditors v?ho were such before its pas- 
sage, because it does impair the obligation of the contract as it existed 
at the timé the contract was made. Before the law was passed, it 
was a part of the right of the créditer to attach the property of the 
debtor under certain circumstances, and to hold it for the payment 
of the debt ; and, apart from an attachment, he had a right to pro- 
cure an ordinary judgment at law, and to levy upon the property of 
his debtor. So that, as to ail debts arising on contract made before 
the passage of this statute, the law is inoperative and void as to them, 
because it impairs the obligation of the contract. But the principle 
bas long been settled that state laws concerning the enforcement of 
contracts by judicial proceedings, which were in force at the time the 
contract is made, constitute a part of the contract, and for that reason 
cannot be said to impair its obligation. Thèse laws enter into the 
contract the same as if they were written in it, and are necessarily a 
part of it, if the contract was made at the time they were in existence. 
In this case the parties made this contract with référence to this 
statute, and with the knowledge of the fact that it was in opération. 
Therefore, when the goods were soldfor which this attachment process 
was issued, the statute was binding", and that act of the Minnesota lég- 
islature of 1881 was a part of the contract, and the man who sold thèse 
goods knew it, or ought to bave known it, and knew that in case he 
proceeded so far as to make this claim a subject of judicial enforce- 
ment, that this law would govern the procédure. He knew when he 
sold the goods that if he sued this man and issued an attachment, and 
levied upon his property, that the debtor might make an assignment 
for the benefit of ail his creditors who would release him ; that he 
might turn over ail his property under those circumstances; that if 
he chose to release him he could get his share of the property, and 
that if he did not choose to release him, he could stand upon his légal 
obligation and enforce his claim against him whenever he might be 
able t6 do so. Therefore, as far as the law is assailed as being op- 
posed to the constitution of the United States, in that it impairs the 
obligation of the contract, the bill cannot be sustained. 

It is urged that this is a state insolvent law, and that bymany dé- 
cisions of the fédéral courts such insolvent laws are inapplicable to 
contracts made outside of the state where the law is to be enforced, 
and does not bind a party living outside of the state. The décisions 
to this effect are not to be controverted. But they are limited to the 
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dîscharge of the debtor. No state însolvent law, as bas been repeat- 
edly decided, can dîscharge or release the debtor from his obligation 
to pay, under tbat contract, where the creditor is a citizen of another 
state, becanse the law cannot operate upon a citizen not withiu its 
jurisdiction, The theory of that is that the judgment of a court dis- 
charging a debtor from bis obligations is, as to the creditor residing 
in another state, an ex parte judgment ; but if he cornes within the state 
and Bubmits himself to the jurisdiction of the court, it bas never been 
held that the contract may not be discharged. Now, in the case of 
this statute, the law does not autborize the diseharge of the debtor. 
It requires the plaintiff, as a condition of participation in the assets 
of the insolvent debtor, that he shall release the personal obligation 
of the debtor, otherwise he cannot participate in the assets. But 
there is no attempt by the decree, or by the statute, absolutely to re- 
lease the creditor's claim, or to discharge the debtor, without his con- 
sent. That is the extent of the décision in the case of Starges v. 
Crownimhield, 4 Wheat. 122, as to the inefiBcacy of a state statute 
and of a state judgment on' the contract of a party not within the 
jurisdiction of the courts of the state. But the property of this in- 
solvent debtor is within the state. The state bas a right to pass lawa 
concerning its liability for the payment of his debts, provided they 
do not impair the obligation of the contract. As I said before, the 
statute did not impair the obligation of the contract, if the law is in 
existence when the contract is made. In the présent case, the law 
having been enacted before the contract was entered into, and there- 
fore being part of the contract, and not being subject to the objection 
that it impaired its obligation, the property of the debtor can be dis- 
tributed accordingto the laws provided by the state législature, in the 
absence of a fédéral national bankruptcy act. This is no new doc- 
trine, although it may seem, in some instances, to be kind of a 
hardship; yet I think it is doubtful whether there is any hardship 
in requiring a man who issues an attachment and seizes property 
to divide it among ail the creditors. Certainly, in some of the states 
in which I hold courts, there is a provision that, whenever a creditor 
issues an attachment, and seizes the property of the debtor, this 
property is held subject to the claims of ail the créditera that corne 
in and prove their claims under that attachment proeess. 

It is a well-recognized principle, among other things, that a state, 
if it does not impair the obligation of a contract, may provide for the 
distribution of the property of a debtor within the limits of the state. 
It is a very common thing in a good many of the states, and it is accord- 
iug to the common law, apart from any statute, in the administra- 
tion of a dead man 's estate, that ail the creditors of that man living 
■within the state should be paid before a dollar of this money be sent 
to a foreign administration. That is the principle so far as an in- 
solvent corporation in one state is being pursued with regar4 to its 
assets in another state. We hâve been troubled in the states of mv 
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circuit with a number of Insurance companiea in Chicago who were 
broken up by the Chicago fire. In one of the cases a reoeiver was ap- 
pointed, and he was sent ail over this country to coUect obligations 
of men who had subscribed for stock, and beoome members of a mu- 
tual insurance conipany, or something of that kind, and were there- 
fore under obligations to this insolvent company. There was great 
trouble about the extent of the power of a receiver appointed in Chi- 
cago exercising its functions in other states; aud I bave had several 
of such cases before me. But perhaps the most pertinent case was 
decided by Judge Shikas, of the Northern district of lowa, that al- 
though we might permit a receiver appointed in Chicago for one of 
thèse insolvent insurance companies to pursue and coUect debts in 
lowa by virtue of his appointment in his state, it was clear doctrine 
thàt he could not withdraw debts due to that institution in the state 
of lowa from the claims of the creditors of that institution in the state 
of lowa. It is the law, undoubtedly, in almost every other state in the 
Union, that in case of an insolvent creditor, whether a corporation 
or an individual, it seeks to secure its own creditors before it permits 
funds to be taken to pay their foreign creditors. This principie is in 
analogy to that asserted hère. It is not that this statute intends to 
defeat any of the creditors, but that it exercises the same power in 
determining where the assets of a debtor or of a corporation shall 
go, — how they shall be distributed. It is the same principie that au- 
thorizes a man to make a preferential assignment ; and in the ab- 
sence of any statute a man may give everything to one creditor, and 
leave the others out. On the other hand, a state may provide and 
many states bave enacted statutes that abolish the principie of the 
common law, and déclare that he shall make no gênerai assignment, 
except for the benefit of ail his creditors. The statutes of Minnesota 
hâve adopted the latter principie, with the exception that it shall go 
to ail those creditors who are willing to release the debtor. Of the 
validity of this statute both Judge Nelson and myself are perfectly 
satîsfied. 

A question was discussed, which is not before us, but about which 
I will express no opinion, which was decided by the suprême court of 
this state, that however fraudulent the purposes of the assigner may 
hâve been, or however he may hâve designed to conceal his property, 
no attempt at impeachment of the assignment can be made, because, 
whether it is a good or bad assignment, it puts the matter into the 
hands of the court for administration, and when it gets into court it 
will administer the property as it ought to, notwithstanding any f raud 
or concealment that there might hâve been in the instrument of assign- 
ment. On that subject I désire to express no opinion, because it is 
not in this case. There is an allégation in the bill of some defect in 
that respect, bat that is denied, and there is no proof properly before 
us that it was not a fair and honest assignment. 

The bill, therefore, to set aside the assignment is dismissed. 



BBEWER V. JAC0B3. 217 

There is another case that was submitted at the same tîme, and I 
think on a little différent principle, where under a writ of attachment 
the assignée was served with garnishee process, and required to answer. 
He moves to dismiss the case because of this assignment. I do not 
know that it is very material whether tbat question should be decided 
on the motion to dismiss, or whether be should be required to answer, 
setting up the assignment. I am inclined to think that the better 
course would be, when he cornes into court to make this answer, to 
set up the assignment as a discharge, and if there is any defect in the 
assignment, set up what is called a disclosure : it can be there cou- 
tested. 

There is another question that comes up by the case before us : 
whether the circuit court of the United States should discharge this 
attachment, or whether it should go on and render a judgment. 
There is no question but that it bas power to render a judgment, be- 
cause the statute does not discharge a debt unless tho party dis- 
charges it himself by means of releasing the debtor. As long as the 
plaintiff in the case chooses to stay out, and say, "I will not release," 
he bas a right to take a judgment which may at some time be effect- 
uai against the défendant. 

There may be another question in case no creditor, or only two or 
three of them, release under the assignment, and a fund is left in the 
hands of the assignée. The suprême court of this state hâve held 
that such a fund may be arrested when proper proceedings are had 
before it goes to the debtor. I don't know exactly what order should 
be appropriately made to keep this plaintiff in a condition to seize 
that fund. Certainly, he has a right togo as far as a judgment; but 
whether that court can make any other order, oonditioned upon which 
it turns over the property to the assignée, or not, I am not prepared 
to say. That is a matter for future considération. 

The bill in this case is dismissed, and the motion to discharge the 
garnishee in the other case is overruled. 



Bbewer V. Jâoobs and another. 

(Oiie d Court, W, 1), Tennessee. March 16, If 84.) 

1. MAIilCIOUS PrOSECUTION — PlîOBABIiK CAUSB — MALICE — ADVICE OP CODNBKI,. 

In suits for maliclous prosecution the advice of counscl is referable rather 
to the issue of malice than that of want of probable cause. If the jury can 
see, from ail the facts, that the suit was malicious, notwithstanding the advice 
of counsel, that fact aiïords no protectioa to the plaintiS in attachment, and 
if the court can see that, notwithstanding the advice, it was unreasonable to 
believe that a ground of attachment existed, that fact of itself does not consti- 
tute probable cause. 

2. Same S ubject— Malice Defined. 

Where the action is for the malicious prosecution of an attachment suit 
without probable cause, malice does not nucessarily mean alone that state of 
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mfnd which muet proceed from a spiteful, malîgnant, or revengeful disposition, 
but includes as well that which proceeds from an ill-regulated mind, not suffl- 
ciently cautious, and recklessly bent on the attainment of some desired end, 
although it may inflict wanton injury upon another. 

3. Samb Subjbct — Damagks. 

Where an attachment is levied upon a growing crop of cotton, whereby the 
tenants, and laborers of the plaintilï were so demoralized that they abandoned 
their orops, from distrust of his ability to carry out his contracts with tliem 
for supplies, and the crops were thereby injured, the jury should find their 
verdict for the actual damages to the crop from thia cause, but are not con- 
flned to this élément, and mây assess the damages so as to compeusate the 
plaintifEfor the injury; but in no case should this power of the jury operate 
to make the verdict excessive or oppressive. 

4. Samb Subjbct— Eppect of the Judgmbnt m Attachment — Bvidenok. 

Whether the jiidgment in the attachment suit, in favor of the défendant to 
that suit, is évidence tending to sliow want of probable cause, in an action for 
malicious pr(jsecution, not decided; but it is the only compétent proof of the 
fact that the attachment was etïded in favor of the plaintifC in the suit for 
malicious proseoution, and in this case was confined to that use. 

6. New Triai, — Objections to Juror after Verdict— Non âge — Not Frbe- 

HOLDEU OR HoUSBHOliDBU— SUBSTITOTED JUROB — TENNESSEE PbaOÏICB. 

The objection that one of the jury was not of lawful âge, and was not a 
freeholder or householder, cornes too late after verdict, in Tennessee practice, 
which the fédéral court follows, unless something more is shown vitiating the 
verdict than that the juror was so disqualifled. And if one appeàr who is 
not summoned to serve as a juror, in place of one drawn from the box, it is 
doubtful if the objection be good after verdict. 

6. Bamb Subject — FbdbraIj Practice — Waivbr of Objections. 

The practice of the fédéral court is to examine each juror as he is called, 
touching his statutory qualifications, upon his oath, and if he answers satis- 
faclorily, to accept him for the term. But in eiîect the jury Is tendered to the 
parties in each case as it is successively called for trial, and they must then 
challenge for cause that a juror is too young, or otherwise similarly disquali- 
fled, or the objection will not be entertained afler verdict, although the defect 
Was wholly unknown to the parties at the time the jury was sworn. 

7. New Trial— Ambndmbnt of Dbci/Aration after Argument Beqdn. 

Where tlie proof had been closed and the argument was in progress, the court 
allowed the déclaration to be amended so as to enlarge the averments in rela- 
tion to the damages sustained by the plaintifE, and for this error a new trial 
was gmnted. 

Motion for New Trial. Action for malicious proseoution of an at- 
tachment suit. 

The plaintifï, in the year 1880 and before, was carrying on a cot- 
ton plantation in Arkansas, on the Mississippi river, below Memphis, 
Tennessee. As usual in that business, he had an arrangement with 
Eichardson & May, of New Orléans, to furnish him money and sup- 
plies for the plantation, securing them by a mortgage on his interest 
in the crops, stock, farming implements, etc. A part of the planta- 
tion — about 90 acres — was known as the "Malone Place;" there being 
600 acres in cultivation in the whole farm, With the consent of Eich- 
ardson & May, the plaintiff made an arrangement with the défendants 
for supplies to be furnished at Memphis, on the security of the crops 
on the Malone place, and when the account was settled there was a 
balance due the défendants of about $400. 

In the following year, 1881, the plaintiff made another arrange- 
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ment mih Eichardson & May for advanoes and supplies for that year, 
executing a mortgage as before. This mortgage was sent by Eich- 
ardson & May to Brewer, to be by him executed and recorded in the 
county where the land was situated. He did not file it for record 
immediately, nor until sometime in May or June, when he sent it to 
the clerk of the county to be recorded, either unsigned or not prop- 
erly aoknowledged, and the clerk did not record it. During the 
spring the plaintiS desired to make an arrangement with défendants 
similar to the one he had made before, and, according to défendants' 
contention, promised to make to them a mortgage on the Malone place, 
which he told them was not inoluded in the Bichardson & May mort- 
gage of that year, and to bave the tenants ot that place join in the 
mortgage, as he was to get the supplies for them. According to the 
plaintiff's contention, he only promised, with Bichardson & May's 
consent, to ship to défendants the ootton grown on the Malone place. 
The défendants refused, as they contend, to advanoe on any other 
terms than security for the old balance as well as new advanoes, but, 
under pressure and a promise to send up the mortgage, advanced 
|75, and agreed to advance $125 additional when the mortgage was 
made. 

The plaintiff drew some small orders, which were refused payment 
by défendants. The parties became involved in an acrimonious 
controversy as to the terms of the agreement, the détails of which it 
is not necessary to report, except that the plaintiff tendered a check 
on Eichardson & May for $75, for the money paid him, and offered 
to abandon the agreement, which was refused for some reason, and 
afterwards offered, as he contends, a mortgage on cotton-seed, if not 
included in Eichardson & May's mortgage, but ultimately signed a 
mortgage drawn up by défendants before a notary, which they did 
not take because of some complaint of a want oî- Eichardson & May's 
consent. 

Thèse negotiations for settlement and compromise, about which 
there was great conflict in the proof, as well as about the original 
agreement, ail failed. The Eichardson & May unexecuted mortgage 
fell into the hands of défendants, and observing that the Malone 
place was included in it, the défendants, as they contend, conceived 
this to be a fraud upon them, and applied to their lawyer, stating 
the facts and showing the unexecuted mortgage. There was a con- 
tention in the proof as to whether ail the material facts were stated, 
but the lawyer advised an attachment. The défendants made tht/ 
necessary affidavits under the attachment laws of Arkansas that the 
plaintiff was about to fraudulently convey his property, and on July 
16, 1881, the attachment was levied on the growing crops of the 
plaintiff, cultivated by day labor, on his horses and mules and gin- 
stands, and by garnishment on the shares of crops due the plaintiff 
from the croppers on share. The horses and mules were left with 
the plaintiff by the sheriff, and an agent was appointed to watch the 
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crops, Bome of which were afterwards seized on an exécution in favor 
of défendants for their debt, and sold to satisfy it. 

There was much proof and conflicting testimony as to the conduct 
of the sherifif and a brother of one of the défendants about the busi- 
ness of making the levy, and the subséquent proceedinga in watching 
the crops. The attachaient suit was removed by the plaintifif from 
the state court to the fédéral court in Arkansas, where, on the trial, it 
was deoided in his favor. He therefore brought this suit for the wrong- 
fiil suing out of the attachaient, maliciously and without probable 
cause, alleging that the negro laborers were so demoralized by the levy 
of the attachaient that theyabandoned the crops, which fell short for 
want of work which he could not supply, under the circumstances of 
loss of crédit, time of the season, want of confidence in his ability to 
carry out his contracts with them, want of supplies for their support, 
etc. Damages were also claimed for excessive le vies. 

About ail this there was much conflict in the proof, the défendants 
contending that the property was left with the plaintifï; that the dé- 
sertion of the laborers proceeded from theplaintifï's bad management 
and conduct towards them, if there was any désertion at ail, which 
was denied. There was a verdict of $2,250 for the plaintifif. 

When the case was called for trial, counsel for défendants stated 
that they had an arrangement with one of the counsel for plaintifï, 
who was a raember of congress, to pass it until his return from Wash- 
ington, but that if the plaintiff- insisted on a trial the défendants 
would be ready on a day named, to which the trial was adjourned. 
On that day the plaintifif moved to amend his déclaration by adding 
a more spécifie allégation of spécial damages, to which the défendants 
objected unless the case was continued. To avoid a continuance, 
plaintifif withdrew his motion to amend and the trial proceeded, a 
large number of witnesses being examined on both sides. 

After the argument was commenced, the jury was retired, and 
plaintifï renewed his motion to amend the déclaration on the ground 
that, after the time and expense of the trial, it was probable the re- 
suit would be, at most, only a nominal verdict for the plaintiff or a 
verdict for the défendants, because of the want of sufificiently full al- 
légations of the spécial damages relied on in the proof. The court 
stated that the proof had developed a subatantial controversy between 
the parties which mainly depended on the view to be taken by the 
juryof the facts as theyshould find them in the great conflict of tes- 
timony, and that, as the case had progressed so far, it seemed better 
to submit it to the jury on a déclaration suflficient to raiae the issues 
tban to force a nonsuit which the plaintiff could take, under the 
practice, at any time before the case was submitted to the jury, or 
to enter a mistrial and continue the case, as the défendants insisted 
should be done. But as the plaintifï had deliberately gone to trial 
on his déclaration, it was doubtful whether he should be allowed 
to now amend, notwithstanding the libéral provisions of the statute, 
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except under the penalty of a contînuance and costs ; and thereforo 
the amendment would be permitted for the sole purpose of reaehing 
the judgment of the jury on the facts, but reserving to the défendants, 
on the motion for a new trial, eveiy question they could make on the 
motion to amend, as if this course had not been taken. Whereupon 
the amendmeut was made, and there was a verdict for the plaintiff. 

Dn motion for a new trial, the défendants produced affidavits of 
many witnesses, not examinud at the trial, to show that they could 
hâve made a better case if the déclaration as amended had beea 
originally filed in that form, or if they had been made at an earlier 
stage of the proceedings. The plaintilî presented counter-affidavits, 
and insisted that the large number of witnessefi produced at the trial 
and the fuUness of the proof showed that they were fully aware of 
the real issues, and were not surprised or taken at a disadvantage 
by the amendment. 

Another ground of a motion for a new trial was that one of the 
jurors, James Gray, was a minor, and disqualified, under the statute, 
as a juror; that James Gray, Sr., had been really drawn from the 
box, and this James Gray, Jr., had in some way become substituted 
for the other; that the défendants were not aware of thèse facts till 
after the trial, and that they did not challenge him because.of their 
ignorance of the fact, and because, by the practice of the court, each 
juror was examined when called as to his qualifications, and they 
were relying on truthful answers by the jurors at the time they were 
received for the term by the court. Affidavits were presented to sus- 
tain this ground of the motion. 

On the trial of the case, the court, Ha.mmond, J., charged the jury 
as follows : 

1. TheAffidavit. 

Gentlemen of the Jury : Apart from any question of the effect of the judg- 
ment of the court in Arkansas aguinst the attachment there can be no doubt, 
on the facts proved in this case wliich are not at ail disputed, that the state- 
mentsof the affldavit for attachment were untrue, and the plaintiff hasshown 
by the pfoof hère that there was no légal ground for the attachment of his 
property under the laws of Arkansas. 

2. Probable Cause. 
The court does not hesitate to assume the responsibility of saying to you 
that— on the facts proved in the case about which there i s no dispute, and 
taking them to be just as the défendants claim they were, where there is any 
conflict — there was no probable cause whatever for the attachment. 

3. Malice. 
But the entire absence of probable cause for the attachment does not of itself 
entitle the plaintiff hère to recover damages against the défendants for suing 
the attachment. The lawrequires more than this. There must be also malice 
on the part of the défendants proved to your satisfaction. The want of prol)- 
able cause and malice must co-exist to sustain the action. You will hâve ob- 
served that the déclaration charges, as it must, that the attachment was 
maliciously and withont probable cause prosecuted by thé défendants. The 
court has on the facts determined that there was no probable cause, and you 
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alone mtist détermine whether there was any malice; witli that question the 
court bas nothing to do. It is a mère question of fact, and the court can do 
no more than point out to you the process of resolving it wheh you come to 
consider it. The flrst inquiry you will naturally make is, what does the law 
mean by malice? Ordinarily, we use this word todesignate gênerai malevo- 
lence, ill will, or unkindnesa towards a particular individual; but in law it 
signifies rather the intent from which flows any unlawful and injurious act 
committed without légal Justification. It is the conscious violation of the law 
to the préjudice of another. It is express malice where the party évinces an 
intention to do the wrong, and implied, where it is inferred from thecharacter 
of the f acts proven. As applied to controversies like this we are now trying, 
where a party is sued for the malicious prosecution of a suit against another, 
without probable cause for bringing the suit, the term does not necessarily 
mean tliat which must groceed from a spiteful, malignant, or revengeful dis- 
position, but includes as well conduct injurious to another, though proceed- 
ing ohly from an ill-regulated mind, not suflSciently cautions bef ore it occasions 
an injury to another, and bent on the attainment of some desired end; such, 
for example, as the collection of a just debt, without due regard tothe lawful 
rights of that other. Juries may infer this kind of malice from facts and cir- 
cumstances proven in the case which show that the party acted with a reck- 
less disregard for the rights of others, and was willing, in order to accomplish 
the desired end, to inflict a wanton injury. Malice is never in my judgment 
inferred as a matter of law in cases like this, — if it be in any case, — be the facts 
what they may. It is always a question solely for the jury to say whether it 
existed in the particular case, and they alone are authorized to make the in- 
ference, according to their judgment, and their expérience and knowledge of 
human affairs. The court does not intend to review the facts in this case, 
resting as they do in the testimony of many witnessas on both sides, nor to 
présent thera to you by suggesting tiie conflicting views taken of them by 
counsel. They hâve been thoroughly and well argued bef ore you, and the 
court might by inadvertence or omission giveundue weight tooneside or the 
other by such a process. The question for you to détermine is whether there 
existed on the part of the défendants that kind of malice which the court bas 
endeavored to explain. If it did, the défendants are liable in this action for 
damages. And you can readily see ho w important the injury is to the parties, 
and how careful you should be in deciding it. The court has adjudged that 
there was no probable cause for bringing the attachment, because, taking the 
défendants' own testimony to be absolutely true, there was no ground un- 
der the statutes of Arkansas for the attachment; and, besides, the plaintifl 
has proved that the alleged ground set out in the aflBdavit was untrue, and 
there is no pretense of any other. But, inasmuch as this absence of probable 
cause is only one élément of the plaintiff's case, he cannot recover unless his 
other averment of malice is found by you to be true. If, therefore, you flnd 
there was no malice, your verdict must be for the défendants. If you flnd 
there was malice, your verdict must be for the plaintifE. 

4. Advioe of Counsel. 
But it is the duty of the court to instruct you as to one fact in this case 
more speciflcally than it has been indicated will be done as to others. It is 
proved, indisputably, that before bringing the attachment the défendants con- 
sulted a reputable lawyer, w^ho advised the attachment. What is the elïect 
of that fact to hâve with you in determining whether there was malice? 
Like ail other facts in the case it is to bave just that effect which you, taking 
ail the facts together, choose to give it. It is for your wisdom to détermine 
its weight and value, under the circurnstances of this case as bearing'on the 
question of malice. No isolated fact is to détermine that issue, but on ail the 
facts as proved, you are to détermine it. Now, take the fact of an entire ab- 
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sence of probable cause, for example, and consider It. It is sometimes said 
that the law infers malice from thè want of probable cause, but it would be 
better to say that any jury, acting on its own expérience of human nature 
and on the expérience of ail men, is apt to décide, wliere a man injures another 
without probable cause, that he acts either malevolently or with a reckless 
disregard of the rights of others, and therefore maJiciously, in the eyes of the 
law. But if the other facts in the case show that this is not a fair and just 
inference, the jury will not make it, even though there was no probable cause 
for the suit coraplained of, and even though it bas been so decided by the court 
trying the case, or the court trying the subséquent case for malicious prose- 
cution. In other words, it is for the jury to say, on ail the facts, whether 
the want of probable cause shows malice. Precisely in the same way, to take 
another exaniple, do the jury consider the fact of advice of counsel. Acting 
on their own and the expérience of ail men, the jury is apt to décide that 
where a party, contemplating an attachment of his debtor, takes the pains 
to inform himselfofjtll the facts which,byreasonabIe diligence, he can obtain, 
lays them ail truthfully before his counsel, a reputablelawyer,omittingnone, 
and, taking his advice, brings the suit, in the honest beliéf that he has probable 
cause for the attachment, and acts &07mi ^'cie on thatbélief, there is no malice, 
although the suit fails, and* as a matter of fact, the advice was erroneous, and 
there was no probable cause. But if the other facts in the case show that, not- 
withstanding this advice of counsel, there was malevolent intention to injure; 
or any unreasonable and reckless disregard of the rights of others ; that the true 
facts were not stated, but false statements m ade; that there was no honest be- 
liéf in the existence of a cause of attachment and no bona fide reliance on the 
erroneous advice, but that it was sought or instigated merely as a cloak to do a 
wrong and thereby obtain an advantage for himself, — the jury is not apt to 
permit the advice to override ail the other facts and protect the wroftg-doer, 
The advice of counsel in such cases, when taken, as indicated, under circum- 
stances which may fairly be presumed to hâve led to the bringing of the attach- 
ment sait, prima facie relieves the party from the imputation of malice, and 
imposes the duty on the other party — the plaintiff hère — to remove by proof 
those presumptions iîowing from the seeming situation of the parties, and to 
require him to bring home to the défendants the existence of malice as the 
true motive of their conduct. Beyond this extent no presumptlon can be 
permitted to operate, much less to be made to sanctif y the indulgence of 
malice, however Wicked, however express, under the protection of légal forms 
and the advice of counsel. In other words, where the jury flnds in ail the 
facts that malice exists, notwithstanding the advice of counsel, that advice is 
no protection where there is an absence of probable cause. If there be 
probable cause for the suit, of course, malice is immaterial, for a man may 
always prosecute a suit if he has probable cause, no matter how malicious he 
may be, and it is only where there is no probable cause, as in this case, that 
malice is material. You see, then, gentlemen of the jury, how important 
your functions are in determining this controversy. You should act cau- 
tiously, deliberately, and wisely, with that impartial care that gives weight to 
your verdict, and the more so beeause under our constitution and laws you 
are the sole tribunal to décide this controversy, and when you so act no court 
is authorized to disturb your verdict. 

5. Damages. 
If you cohclude that the défendants acted malieiously, your verdict will be 
for the plaintiff; and the question of damages arises, and must, aiso, be de- 
cided by you, likie the other, on ail the facts in the case pertinent to that 
subject. No expensea of the attachment suit, outside of the regular Costa of it, 
or of this suit outside of the regular costs and outside of counsel fee, hâve been 
proved, and therefore there is no considération to be given to any supposed 
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damage on that score. The whole damage sought to be estaWished consists 
in injury to the plaintifE's crop by demoralizing the tenants and laborers on 
his plantation. If you ftnd that the levying ot the attachment created a dis- 
trust among the plaiutifiÊ's tenants and laborers of his ability to carry out his 
c.ontract with them, and that on that account they left the place or neglected 
the crop so that it was injured; that the levying of the attachment impaired 
the plaintifE's ônancial crédit and embarrassed him in procuring supplies and 
laborers to take the place of the others or to f urnish those that remained, and 
that by reason of this loss of labor and crédit his crop was injured, you should 
estimâte the damage from due proof, and allow it in your verdict. If, how- 
ever, you find that the attached mules and other property were left in plaintifî's 
possession with freedom to use, as before the attachment; that the oÉBcera and 
agents of the plaintifl were caref ul to obviate any distrust among the laborers 
and tenants by expiai ning to them that they were not to be dlsturbed, and as' 
a fact they did not abandon the crop or neglect it, or negleoted and abandoned 
it for other causes, such as theconductof the plaintifE t^wards them, or from 
their own laziness and want of a sensé of obligation to contracts; or that the 
crop was short — if short it was — from drouth or other cause except demorali- 
zation by the attacliment, — the damages can be at most only nominal; that is, 
for a small sum, which, while it vindicates the law, shows that the plaintiiï 
was not, in fact, damaged. If he sustained no damage, your verdict should be 
only for this sraall and nominal sum, although the attachment was malicious 
and wrongf ul ; and if other causes combined to injure his crop he should be al- 
lowed damages only for so much of the injury as was caused by the attachment. 
If you flnd, however, that there was actual damage more than nominal, then 
you are not conflned, in your verdict, in a case like this, to actual damage, but 
' may add such further sum as you may détermine to compensate the plaintifE 

[ ' for the wrong donc him. The law boolis call this additional sum by various 

; names, such as punitive, exemplary, or vindictive damages, and sometimes 

"Smart money." And it is sometimes said the jury may use this power to 
t awavd damages to vindicate the law and deter others from wrong, and hence 

I thèse names for the additional dainages ; but you should not be misled by thèse 

' terms, or the principle of punishment, into an unjust verdict. Even in courts 

punishing crimes, our constitution forbids excessive fines and cruel or unusual 
punisiiments, and certainly in civil damages the jury should not exercise its 
' undoubted power of assessing them oppressively or excessi vely ; and this court 
would not, for a moment, tolerate an excessive verdict for damages awarded 
by way of punishment. If you find there was no injury, your verdict will 
be nominal, as you cannot assess punitive damages where there was no injury, 
or only one tod small for the law to notice; but if you flnd actual damages, 
you may allow thèse alone, or such additional reasonable sum as you choose. 
If you find there was no malice, your verdict will be for défendants, no mat- 
ter how great the injury may hâve been. 

L. Lehman and Geo. Gantt, for the motion. 

Young é Martin and Luke E. Wright, contra. 

Hammond, J. The exceptions to the charge of the court are not, in 
my judgment, well taken. We may lay aside the doubtful question 
of the précise probative value of the record of the proceedings of the 
United States court in Arkansas in its relation to the issue of a want 
of probable cause in thia suit. AU agrée that it maybe used to prove 
— and that fact must be always so proven — that the attachment suit 
resulted in favor of the plaintiff hère. Whether ii can hâve any 
further effect, and be considered as tending to prove that there was 
no probable cause for the attachment, it is now immaterial to inquire, 
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because the' court confiaed it to the certain use, and diJ not eonsider 
it in the other connection. Under the statutory régulations concern-' 
ing the wrongful suing out of attachments in Tennessee, suoh a record 
has a conclusive effect to establish a want of probable cause in a suit 
for the statutory damages; but this is not that kind of suit, nor are 
we aware of any similar statute in Arkansas. But, aside from the 
judgment in that court, it is absolutely proved in this case that there 
was not the shadow of a cause for the attachaient. The afl&davit was 
wbolly false. Brewer was not about to fraudulently convey his prop- 
erty. It is conceded that there was no other conveyance about to Se 
made except the Eiehardson & May mortgage, and the affidavit was 
based alone on that. But that mortgage was a perfectly fair and 
honest one, and is the same kind in universal use in this valley be- 
tween the planter and his supply merchant, and has been, time and 
again, sustained by the courts of Arkansas. This being so, it was 
plain to the court that there was no probable cause for suing out the 
attaehment. There was no doubt a confusion of ideas on the part of 
the défendants and their then counsel. They conceived that Brewer 
had misrepresented and deceived them, and was acting dishonestly 
about their agreement with him, and this, coupled with a belief that if 
the défendants could levy an attaehment before the Eichardsçn & May 
mortgage was properly executed their lien would be the better, no 
doubt instigated tlîe attaehment. This deceit, however, even if it ex- 
isted, was no ground for attaehment; and it requires but little dis- 
crimination to see that the issue of probable cause is not in the least 
aided by thèse facts. It dépends entirely upon the validity of the 
Eiehardson & May mortgage, which was the conveyance alleged tobe 
fraudulent. 

In ordinary prosecutions for crime, or in ordinary process for civil 
suits, what is a probable cause of action or prosecution has, perhaps, 
a much wider seope of inquiry than in suits where the grounds of 
action by extraordinary process are defined by statutory law. The 
inquiry hère is whether défendants had probable cause to believe that 
they had good statutory ground of attaehment, and this depended 
wholly on that mortgage and on nothing else, since no other ground 
was pretended to exist or be set up in the proof . There could be no 
probable cause of action in a case like this, unless there was a prob- 
able ground for attaehment under the statate prescribing that remedy. 

The only question, then, for the jury was that submitted to them — 
whether the attaehment was sued out malioiously. No exception waa 
taken to the deHnition of malice which was given to the jury, but 
great complaint was made that the question of probable cause, as 
based upon the advice of counsel that an attaehment would lie, was 
not submitted to them. In effect, this exception is that the court re- 
fused to adopt the theory of défendants, to support which there is no 
doubt some authority, that the advice of counsel furnishes probable 
cause for proeeeding by attaehment, and that, when given under the 
v.22F,no.4 — 15 
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conditions laid down in the authorities, it îs an absolute* protection 
in a suit for damages. I do not think so; nor are we committed to 
this doctrine by the expressions used in Kennedy v. Meacham, 18 Fed. 
Eep. 312. There the plaintiff was suing for the statutory damages 
allowed by the attachment laws of Tennessee for wrongfully suing ont 
the writ, and the court was excluding from tho jury the claim for 
punitive damages. There was no doubt that the ground of attach- 
ment in that case was perfect, the défendant being a non -résident, 
and the considération was whether the attachment plaintiff was ma- 
liciously suing on a false claim of debt or pursuing a lawful remedy 
to oollect a debt in good faith believed to exist. The court was stat- 
ing a gênerai principle, and was not called on and gave no attention 
to its précise character or limitations. 

Hère the contention is that in ail cases where there is no conceal- 
ment or omission of material facts, the advice of counsel furnishes 
probable cause for the suit. It tuay furnish a reasonable belief in 
the existence of a cause or ground of attachment which would show 
a state of mind in the attachment plaintiff that would altogether 
négative the existence of that condition of his mind which the law 
denominates malice. But how can the ill-oonsidered, erroneous, igno- 
rant, or, it may be, sound advice of a lawyer strengthen or add any- 
thing to the cause or ground of attachment? That dépends on the 
facts, and wholly on them. Generally, it dépends wholly on the situ- 
ation and conduct of the défendants. If that situation and conduct 
be well and accurately known or defined, and susceptible of satisfac- 
tory proof of faets suffieient to maintain the plaintifif's suit, there 
would be a good cause of action; while if they be doubtful and equivo- 
cal, or proof of them dif&cult and uncertain, there would be a prob- 
able or possible cause of action. It is in this direction we must look 
for a solution of the issue of probable cause, and the advice of law- 
yers can neither add to nor take from the other facts of the case their 
force in the process of reasoning necessary to détermine it. The 
cause of action is neither better nor worse after advice of counsel is 
taken. The client may not understand the bearing of the facts on 
his légal rights, nor whether he bas a cause of action at ail, and be- 
ing advised that he ha8,by counsel of repute, may reasonably believe 
that it is so, and safely bring his suit if the facts plausibly support it. 
But this surely can neither enlarge nor diminish his légal right as 
found in the facts, nor so affect, let us say, the statute by which his 
cause of action is precisely defined, as in this case. If the facts do 
not fall within it, the statute gives no ground of attachment, and a 
reasonable belief that his lawyer will properly constrne the statute, or 
wisely détermine the application of the facts to it, can give the client 
no other ground of attachment than he had before, — neither one that 
is probable nor of any other degree. 

In the very nature of the case, it seems to me, the advice of coun- 
sel is properly referred to its influence on the plaintiff's state of 
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mind on tbe issue of malice or no maliee on bis part, and not to the 
grade or degree of plaintifi's oanse of action on the issue of its being 
probable or improbable as a gronnd for the attachment. It is ^n 
important distinction, becanse in the one view it becomes, on ad- 
mitted facts, a question of law for the court, with the resuit that 
whenever the court sees that repntable counsel was sought, that ail 
facts were stated, and nothing was concealed which due diligence 
would develop, it must direct a verdict for the défendant upon the 
ground that probable cause has been shown as a matter of law, no 
matter what the other facts may be, or how preposterously wropg 
was the advice oî the lawyer or grievous the damage done the plain- 
tiff. This is a very shocking resuit, to my mind, and seems to be 
offering a premium for ignorance, to say nothing of the unsatisiied 
wrcngs of the injured défendant in attachment; for the attaching 
plaintiff would be wiser to seek an ignorant, careless, or reckless 
lawyer, and bring his malicious suit for the advantage of probable 
success in the lottery of litigation or the coercion of a compromise, 
or to gratify his malice pure and simple, than to seek a more pru- 
dent counselor who would carefully advise bim against the attach- 
ment. On the principle contended for, he would be equally safe in 
the hands of either against any claim for damages by the injured 
adversary party, and he might as well take the chances of gaining 
something by the attachment. 

Nor does the rule that the advice must be that of a reputable law- 
yer f urnish any guaranty against this resuit. Theoretically it might, 
but practicaily it is of îittle value, for reasons that are plain to ail 
who are acquainted with the looseness with which access to the ranka 
of the légal profession is guarded, and the difficulty of disrating any 
lawyer from the character of being reputable as to his intellectual and 
professional acquirements. The effort of any party to prove that the 
lawyer giving the advice was nOt, in fact, nor reputed to be, one of 
fiufficient knowledge and skill to give reasonable counsel, would be 
so utterly hopeless that, in efifect, the theory fails to furnish any se- 
ourity whatever against incompétent advice. 

Criticism may pronounce this a humiliating statement, but that 
kind of criticism deals, like the theory under considération, with pré- 
somptions and assumptions not altogether founded in fact. A plain- 
tiff in the action for malicious prosecution, who should challenge the 
réputation of the lawyer giving the défendant the advice, would find 
himself trying another case than his own, which would at once at- 
tract attention by the desperate character of the enterprise, and with 
a success much more rare than that attending similar attacks on 
the character of witnesses with respectable surroundings and many 
friends. The courts hâve recognized this difficulty, and shrink from 
the doctrine that advice of counsel is an absolute protection, which 
accounts for the serions difficulty of determining, in suits like this, 
precisely what effect the advice of counsel shall bave to protect the 
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défendants from the conséquences of a wrongful resort to the process 
of attachaient. When the principle was established the whole num- 
ber of lawyers was small, and incompetenoy to give safe advice so rare 
that the reason for the rule was substantially sound. With increas- 
ing numbers and decreasing scrutiny into the qualifications of those 
"called to the bar," this reason has not so entirely failed as to invoke 
the maxim that "when the reason of any law ceases, so does the law 
itself," and the courts cannot abrogate the rule, but they can guard 
it from abuse by confining its opération within the limits prescribed 
by law. It never did extend as far as défendants hère claim, because 
tnis mode of redress for malicious prosecutions was never confined to 
those cases alone wherein the ofifending plaintifif did not take the ad- 
vice of reputable counsel, and the rule cannot be properly construed 
to offer such a premium for recklesa professional advice. 

On the other hand, if we refer the advice of counsel to the issue of 
malice, it becomes a fact to be considered by the court or jury along 
with other faots in the case in determining that issue. It may or may 
not conclude the issue in favor of the attaching plaintiff, but in ail 
cases, in the absence of countervailing facts, it affords as absolute 
protection to him as when referred to the issue of probable cause. 
The charge presented the case to the jury in this view of the law with 
the most scrupulous care to give the défendants the fullest possible 
benefit of the fact that they consulted reputable counsel, but the court 
refused to charge that this fact of itself and by itself afforded abso- 
lute protection. There were other facts which no doubt led the jury 
to believe that there was malice in the légal sensé, if not in a larger 
sensé, and the objection to the charge really is that it did not end the 
case in favor of the défendants by exaggerating the importance of the 
advice of coun&el into a complète protection, 

ïhis view which the court took of the matter is supported by the 
thoroughly convincing commentary of Professer Tiedeman in his note 
to Sharpe v. Johnstone, 21 Amer. Law Eeg. (N. S.) 576, 682. He cites 
the authorities extensively, and it is not necessary to enumerate them 
hère. It is not to be undérstood that the facts and circumstances re- ■ 
lied on to show probable cause must be found always to exist in such 
a state of certainty as to establish the defendant's probable guilt of 
the offense or liablity to the cause of action; nor that the élément of 
belief, on the part of the prosecuting plaintiff or his lawyer, is elimi- 
nated from the inquiry as to probable cause. It may be that the de- 
fendant is not guilty, or that there is no ground of attachment, and 
that more careful and intelligent minds would readily detect the weak- 
ness of the case and groundless character of the accusation, or that 
better information would bave developed such weakness. But still the 
proper inquiry is — Would a reasonable m an hâve brought this suit? 
This involves necessarily a judicial inspection of the conduct of the 
prosecuting plaintiff as to his diligence in ascertaining facts, his in- 
telligent compréhension of them, his fairness in dealing with them, 
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his prudence in asking professional advice, and ail considérations 
entering into the character of his conduct about the matter, pretty 
much like the same inspection that goes on in determining the other 
issue of malice on his part. But we need not confuse the two branches 
of the case, albeit the processes of adjudging them be the same. 

If the facts and circumstances as proven, ineluding the advice of 
eounsel, would excite belief in a reasonable mind of the existence of 
a ground of attachment, then there is probable cause for bis conduct 
in bringing the suit, though there be no good ground of attachment, 
and the question is for the court or jury, or both, according to well- 
understood circumstances. This does not mean, however, that un- 
reasonable belief can be converted into that which is reasonable simply 
by advice of eounsel, regardless of ail bearing of the other facts on 
the question. As it was put to eounsel at the argument, no amoi^nt 
of réputation on the part of tlie lawyer would excuse the client if he 
brought an attachment upon a ground wholly outside of the statute; 
as if, for example, he should be advised that ail conveyances of prop- 
erty while a man waa in debt were fraudulent, or that ail men who 
wore blue shirts might be attached. It is not reasonableness to the 
plaintifï's mind which is a test of the quality, but reasonableness as 
a matter oflaw, to be determined, not by the strength of that partic- 
ular mind, nor yet by the nature and character of the advice given 
to it, but by the légal test in ail such inquiries, hère as elsewhere. 
And this is that belief which would be generally entertained by pru- 
dent and cautions minds acting with ordinary or average intelligence 
in such mafctera on the facts within the knowledge of the prosecuting 
plaintiff. 

The suprême court, in Wheeler v. Nesbit, 24How. 544, has defined 
probable cause to be "the existence of such facts and circumstances 
as would excite the belief, in a reasonable mind, acting ou the facts 
within the knowledge of the prosecutor, that the person charged was 
guilty of the crime for which he was proseeuted. " Or, negatively, in 
another place in the opinion, "that he had no sufficient reason to be- 
lieve him to be guilty." A reasonable mind is a sensible one, fairly 
judicious in its action, and at least somewhat cautions in reaching 
its conclusions. Assuming, then, as was done in charging the jury, 
that the défendants believed that they had a probable cause of action 
by attachment, or, to présent it specifically, that they believed that 
Brewer was, in the language of their afifîdavit, "about fraudulently to 
convey his property, " does that belief protect them ? Mère belief will 
not do. It is agreed it must be honest and sincère, but under the 
above définition it is more important that it should be reasonable. 
However honest or sincère, and whether produeed by advice of eoun- 
sel or otherwise, surely sincerity is not synonymous with reasonable- 
ness. The belief may be never so sincère and yet unreasonable. As 
we cannot substitute sincerity for reasonableness in the définition, the 
real question is — Does advice of eounsel of itself, under the given con 
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ditions of the rule, always and oonclusîvely prove reasonableness as a 
quality of a sincère belief in the cause of action ? It must be admitted 
that some cases so hold; some, however, do not. With ail déférence 
and presumptiously, perhaps, my mind would not, philosophically 
considering it, admit the theoretical soundness established by an af- 
firmative answer to this question ; but aside from this, as a légal prop- 
osition, the answer must be in tbe négative for the reasons already 
stated, namely, that the other facts may be of a charaoter to demon- 
strate conclusively that notwithstanding the advice of counsel the 
prosecutor was unreasonable in entertaining such a belief. This case 
fully illustrâtes this, and the conduct and bearing of the défendant, 
who instigated and managed the attaehment suit, shown in his de- 
meanor, on the witness stand as elsewhere, from the beginning of that 
suit, plainly indicated that it was he who contrived this scheme to oir- 
cumvent Brewer and force him to accept his own terms, and that he 
pursued it with a most reckless energy that neededno advice of coun- 
sel to support or stimulate it ; and it may well be doubted if it could 
hâve tolerated any advice of counsel which would hâve checked it. 

There was no dispute whatever about the facts bearing on the 
grounds of the attaehment. The question of reasonable belief de- 
pended wholly on undisputed facts, and was properly determined as 
a question of law. There was nothing the matter with or suspicions 
about the Eichardson & May mortgage. It was the same as that of 
the year before. Défendants knew it had been given, and both sides 
believed it had been properly executed and registered when the agree- 
ment about which the controversy arose was made. The accidentai 
circumstance that it had not been properly executed did not invali- 
date it, nor make its proposed completion a ground to excite reason- 
able belief that it was fraudulent, or, in the language of the attaeh- 
ment affidavit, that Brewer "was about to fraudulently convey his 
property." The défendants knew as well as anybodythat this mort- 
gage was not fraudulent. They take such mortgages in their own 
business, and wanted one just like it from Brewer on a part of the 
same place, and his refusai to give it was their chief cause of com- 
plaint. It was unreasonable, then, to believe it a good ground of 
attaehment that Brewer was about to complète the Eichardson & May 
mortgage, and no advice of counsel on the facts of this case could 
make it more reasonable to entertain such a belief. The alleged mis- 
representations, deceit, and bad faith in refusing to carry out his 
agreement with défendants, did not subject Brewer to attaehment, and 
no reasonable man, with or without the advice of counsel, could say 
that the alleged deceit furiiished any support for the affidavit that 
Brewer was "about to fraudulently convey his property," which was 
an entirely différent thing, and had no connection with the deceit. 
The court having determined that this was unreasonable belief, as a 
matter of law, it had no occasion to submit the question of probable 
cause to the jury, there being no disputed fact bearing on that question. 
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The charge is also supported by the caae of Stewart v. Sonneborn, 
98 U. S. 187. There was no dispute hère about the belief of the, at- 
taching plaintiffs as to their cause of action, nor as to the facts on 
■whioh they formed their belief. They admitted that they based the 
affidavit alone on the Eichardson & May mortgage, and the only ques- 
tion was whether the belief in it as a cause of action was reasonable; 
wherefore the remark of the court in that case, that the defendant'a 
"belief was always a question for the jury," bas no application hère. 
It is conceded that they had a belief that the Eichardson & May con- 
veyance would be, under the circumstances, "a fraudulent convey- 
ance," but this was held by the court to be unreasonable. The in- 
struction to the jury in that case on the subject of the advice of 
counsel, for the refusai of which the court below was reversed, treated 
the advice as belonging to the issue of malice. Stewart v. Sonneborn, 
supra, 196. 

The chargé is also supported by the case of Whîte v. NichoUs, S 
How. 266. It is true that was not a case of malicious prosecution, 
but of libel, in which the défense was a privileged communication. 
But the principle seems the same, and the method of submitting the 
question of malice to the jury strikingly analogous, if we place the 
advice of counsel on the same footing as a privileged communication 
in tbe lawof libel was there placed. The analogy appeared to me so 
complète that the charge under review is somewhat a paraphrase of 
the opinion of the suprême court in the libel case. At ail events, 
the resuit of the application of the principle of that case to this ques- 
tion was so entirely satisfactory that the case gave me the most thor- 
ough confidence in the correotness of the charge, and determined its 
adoption in a perplexing state of mind as to the conflict and confu- 
sion of authority. White v. NichoUs, 3 How. 266, as reported in the 
original édition ; S. C. as reported in Law Pub. Co. Ed. 

This treatment of advice of counsel, in suits for malicious prosecu- 
tion, removes the great injustice of permitting it to become animpreg- 
nable fortress behind which willful injury finds perfect immuiiity 
from redress. The ordinary remédies of the law afïord abundant 
means for the collection of debts or breaches of contract, and those 
which are extraordinary, while they are not to be illiberally treated, 
should be confined to cases wherein they are applicable, and not ex- 
tended by greed to those not included by them. They are harsh at 
best ; irréparable injury may often resuit from their abuse, and the 
temptation to resort to them in unauthorized cases can only be re- 
sfcrained by the courts holding parties to their légal responsibility, 
however willing their lawyers may be to shield them by the "advice 
of counsel," and share with them the product of claims that are saved 
by being "secured" by such illégal methods. 

The next ground of the motion for a new trial relates to the juror 
Gray. It having been pressed with great zeal in exhaustive and 
able arguments, and being a matter of serions importance in its chai- 
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lenge of tlie whole practice of the court in the matter of impaneling 
its juries, and invol?ing that practice in much doubt and confusion, 
by reason of a want of congressional législation for its spécifie régu- 
lation, I bave taken the trouble of going over the authorities which 
should govern the state and fédéral practice to see if our method of 
impaneling a jury should be hereafter followed, or some other mode 
adopted, and I find that substantially it now conforma to the require- 
ments of the law, and is supported by the authorities. 

It is brought to the attention of the court by au affidavit signed 
his 
"James X Geay, Sr.," in which affiant swears "that James Gray, 

mark. 
Jr., who served upon the jury in the above cause, * * * is a 
son of his," and less than 21 years of âge, and neither a householder 
nor freeholder, "and bas lived with and been a member of affiant's 
family ever since he was born, on March 21, 1863." Another affi- 
davit is also filed, showing that said juror bas not the property qual- 
ification necessary for a juror in Tennessee. Défendants and their 
counsel severally make affidavits, which are ou file, that until the. 
time of trial they did not know this juror, and "had no knowledge 
that he was a minor under 21 years of âge, and that he was no house- 
holder or freeholder, until after the jury had returned their verdict." 
The défendant Booker also swears that he verily believes a fair trial 
was not had because Gray "was not a good and lawful juror, and did 
not possess the qualifications required by law; * * * that he 
was informed and believed that, under the fédéral court practice in 
selecting jurors, the members of the jury which were ofi^ered in open 
court to try said cause had been selected as prescribed by the acts of 
congress; and that the qualification of ail said jurors had been de- 
clared and ascertained by the court." 

The records of the court show that on November 2, 1883, there 
personally appeared in open court the clerk and jury commissioner, 
who were severally sworn to the faithful discharge of their duties, 
"and thereupon the said clerk and the said commissioner did then 
in open court each place one name in a box alternately of persons 
possessing the qualifications prescribed for jurors in the courts of the 
United States by section 800 of the Eevised Statutes, until 365 such 
names were placed in said box. Whereupon the said box so con- 
taining the said names having been presented to the court, it is hereby 
ordered by the court that 30 such names be drawn from said box," 
and thereupon 30 such names were drawn from said box, as follows : 
— that of James Gray being one ; upon which the court orders the issu- 
ance by the clerk of the writ of venire facias, returnable to the first 
day of the November term. Mr. Gray's acknowledgment of service 
upon him of the venire is signed "Jas. M. Gray." On November 26, 
1883, the first day of the term, the record récites that "the venire 
facias for jurors was this day called, under the direction of the court, 
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when the foUowing named persons appeared and answered to their 
names and were duly swora, elected, and impaneled as jurors," the 
name James Gray being in the liât of 12 names there set out, and that 
certain persons named in the venire were held as supernumeraries, 
certain jurors being excused. On December 5, 1883, the tenth day 
of the term, this suit was called for trial, it having been on the orig- 
inal call of the law docket set for trial on said day, when the record 
shows the following: "In this cause come the parties by their re- 
spective attorneys, and come also a jury of good and lawful men, 
to-wit, • * * James Gray, * * * ^ho were duly elected, 
tried, and swom well and truly to try the issues joined herein," etc.; 
the panel being composed of the identical 12 men impaneled the 
first day of the term, except that a supernumerary had been substi- 
tuted in place of one on the regular panel, why or whetber beeause 
of challenge the record does not disclose. The verdict as returned by 
the jury at the conclusion of the trial, and on file in the cause, is 
signed by each of the 12 jurors, Gray's signature being "Jas. M. T. 
Gray," and the records in the clerk's ofiBce show that in his afïidavits 
for jury-fees this juror the ûrst time signed his name "Jas. Gray," 
the other three times his signature being "Jas. M. T. Geaï." A cor- 
responding discrepancy exists on the marshal's pay-roUs. 

The act of congress prescribing the manner of drawing jurors in 
courts of the United States provides "that ail such jurors, grand and 
petit, including those summoned during the session of the court, shall 
be publicly drawn from a box containing at the time of each drawing 
the names of not less than three hundred persons possessing the 
qualifications prescribed in section 800 of the Êevised Statutes, whioh 
names shall hâve been plaeed therein by the clerk of such court, and 
a commissioner to be appointed by the judge thereof," etc. Act June 
30, 1879, (21 St. at Large, 43,) Supp. to Rev. St.. 497, 498. Section 
800 of the Revised Statutes so referred to enacts that "jurors to serve 
in the courts of the United States, in each state respectively, shall 
bave the same qualifications, subject to the provisions hereinafter con- 
tained, and be entitled to the same exemptions, as jurors of the high- 
est court of law in such state may hâve and be entitled to at the time 
when such jurors for service in the courts of the United States are 
summoned; and they shall be designated by ballot, lot, or otherwise, 
according to the mode of forming such juries then practieed in such 
court, so far as sueh mode may be practicable by the courts of the 
United States or the officers thereof. And for this purpose thp said 
courts may, by rule or order, conform the désignation and impanel- 
ing of jurors, in substance, to the laws and usages relating to jurors 
in the state courts from time to time in force in such state. " 

Among other rules promulgated by this court in October, 1871, was 
the following: 

"It is ordered that grand and petit jurors be selected by tlie court in con- 
formity with tlie laws of Tennessee. * * * It is further ordered that 
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the laws of the hîghesfc courts of the state of Tennessee in référence to the 
sélection and impaneling of jurors and challenging of jurors shall constitute 
the rule of action and practice in this court." 

Under the Tennessee Code, "every maie citizen -who is a freeholder 
or householder, and twenty-one years of âge, is legally qualified to 
act as a grand or petit juror, if not otherwise incompétent under the 
Code." T. & S. Code, Tenn. § 4002. In addition to the provisions 
of the statute contained in said section 800 of the Eevised Statutes, 
particularly applicable to juries, section 914 enacts that "the prac- 
tice, pleadings, forms, and modes of proceeding in civil causes, other 
than equity and admiralty causes, in the circuit and district courts, 
shall conform, as near as may be, to the practice, pleadings, forms, 
and modes of proceeding existing at the time in like causes in the 
courts of record of the state within which sueh circuit and district 
courts are held, any rule of the court to the contrary, notwithstand- 
ing." Eev. St. § 914. 

The rule of court cited above embraces the challenging of juries, as 
well as their désignation and impaneling, although the former -word 
is notfound in section 800 referred to; but the case of U. S. v. Shack- 
elford, 18 How. 688, décides that this provision, originally enacted 
July 20, 1840, empowers the fédéral courts to make rules regulating 
the challenges of jurors, though some doubts had been expressed 
previously on the subject by the circuit courts. In U. S. v. Douglass, 
2 Blatchf . 207, it was held that the section applies both to the "mode 
and manner of obtaining the gênerai panel of jurors in court," as 
well as to the "method of impaneling them in a spécifie case on trial." 
Silsby V, Foote, 14 How. 219; U. S. v. Reed, 2 Blatchf. 435; U. S. 
v. Tallman, 10 Blatchf. 21; U. S. v. Woodruff, 4 McLean, 105; U. 
S. V. Collins, 1 Woods, 499; Huntress v. Epson, 15 Fed. Ebp. 732. 

It is unnecessary to décide, however, whether the question of a new 
trial for the alleged incompetency of the juror shall be wholly deter- 
mined by the law of this state or by the common law, as by either 
test it is believed the motion should be denied. Motions for a new 
trial in Tennessee, even in oriminal cases, hâve been always regarded 
with disfavor by courts when the motions are grounded on such dis- 
qualifications of a juror as a challenge ^jrojs fer defectum upon the trial 
would disclose. The want of thèse purely statutory qualifications, 
such as eitizenship, âge, property, sex, etc., which do not go to make 
up the really (not purely légal) necessary and essential qualities to 
enable the juror to do his duty intelligently and impartially in the 
case, hâve never in this state, or elsewhere, been treated with the 
same strictness as objections to the juror for bias, partiality, orimi- 
nality, and the like causes reached by challenge propler affectum and 
propter delictum as designated in the common law. Indeed, the courts 
are swift to lay hold of an argument or fact in the record on which to 
ground a déniai of thèse motions when based upon the propter de- 
fectum class of juror disqualifications, especially where they can see 
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that no injury has thereby resulted to the party objecting to the 
verdict. The leading case in pur state on the subject is McClure v. 
State, 1 Yerg. 206, decided in 1829. The motion there was because 
one of the jurors was an atheist, and the record shows that défendant 
did not know of the objection until after verdict, and hence did not 
challenge the juror at the trial. The motion was overruled, the 
court treating the objection as one pr opter defectum, and saying, par 
White, J, : 

"It folio ws that the proper time for challenging is between the appearing 
andtheswearingof the jurors. * * * Thèse authorities show that this ex- 
ception cornes too late atter the juror was sworn, the matter existing before. 
To this is ans wered that the défendant did not know it till afterwards. * • • 
Be that as it may, it is not a good ground for a new trial." 

And per Cateon, J. : 

"The objection cornes too late. If the juror is not a good and lawful man, 
can he be challenged after he is sworn ? The ancient and well-settled En- 
glish authorities are that yoa cannot challenge the juror after he has been 
sworn unless it be for cause arising afterwards. * * * It would be inost 
dangerous to pursue a difEerent practice." 

The motion for a new trial in Gillespie v. State, 8 Yerg. 607, (1835,) 
was based on the fact that two of the jurors were members of the 
grand jury who found the indictment, supported by the defendant's 
afiBdavits that they did not know this till after the court had cbarged 
the jury. In sustaining the action of the court below, overruling 
the motion, Catbon, J., speaking for the court, says : 

"JSTor is want of knowledge an exception to the général rule. ♦ * * if 
the juror be not challenged he is compétent to try the issue, nor can it be per- 
mitted to let the défendant annul the verdict against him on his aCSdavit of 
want of knowledge, — alwaysto be had in cases of convicted félons, and which 
are not subject to be disproved." 

In Ward v. State, 1 Humph. 263, (1839,) after the jury were sworn, 
on motion of the district attorney 10 jurors were allowed to be chal- 
lenged because not freeholders. In a judgment overruling the ac- 
tion of the circuit court in this regard it is said : 

"It is too well settled, both by the authorities of the courts of Great Brit- 
ain and of the state of Tennessee, that it is too late, after a jury has been 
sworn, to challenge any of its members propter defeotum, to be now a debata- 
ble point." 

And in the case of Calhoun v. State, 4 Humph. 477, (1844,) a new 
trial was denied on a conviction et murder, with death sentence, on 
defendant's afiSdavit of want of knowledge, till after verdict, that one 
of the jurors was not a freeholder, the court using this language : 

"This has been so repeatedly held in this state to be no cause for a new 
trial, and the reasoning therefor has been so repeatedly gone into in varions 
cases heretofore examined and reported, that we deem it wholly unnecessary 
toadd a Word further thereto." . , 

The somewhat novel case of Hînes v. State, 8 Humph. 598, (1818,1 
shows that a juror sworn on his voir dire as to opinion, property, 
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kinship, etc., "in answer to questions ty tlie court," qualified hîmself 
Bo far as inquired of, was pronounoed a good and lawful jurer by the 
court, accepted by both aides, and ordered into the box, but, before 
taking his seat, told the clerk he was not 21 years old. The court, on 
being informed of this, after further examination ordered him to 
Btand aside. In reply to the argument that the time had passed for 
pronoimcing a jadgment on the juror's qualifications, the suprême 
court says : 

"We think that, until the jury shall be sworn in the case, the court may, 
for asiy good cause, discharge a jurer that has been selected, and seleet an- 
other in his place." 

In the case of Bloodworth v. State, 6 Baxt. 614, one of the errors 
raised by the bill of exceptions was that two of the grand jurors had 
served in the court within 12 months, which was held to be no error, 
the court, in its opinion, saying, inter alia : 

" A8 to a petit jury, It is the right of eitlier party to the case to get clear of 
the incompétent juror by challenge, and, if he faite fromproper cause to ex- 
ercise this right at the proper tioie, it would be a conclusive waiver of it and 
the verdict of the jury be valid." 

The late case of Draper v. State, 4 Baxt. 253, (1874,) shows that 
the motion for a new trial was made because a juror was neither a 
freeholder nor householder, and that the défendant was ignorant of 
this at the trial. It does not appear from the record what answers 
the juror made on his preliminary examination, but the court, in dis- 
allowing a new trial, assume that the juror, suppoaing himself com- 
pétent, answered accordingly. 

The cases of Howerton v. State, Meigs, 262; Troxdale v. State, 9 
Humph. 411; and Brakefield v. State, 1 Sneed, 215, reiied upon by 
the défendants hère, were ail cases where the objections to the juror 
were made because of biaa or partiality or préjudice, evidenced by the 
formation and expression of opinion by the juror. Such objections, 
which give a party the right to challenge propter afectum, go to the 
purity of the verdict, and its fairness and correctness, and are governed 
by a diiïerent principle than those presented in this case. 

The rule thus shown to be the law of Tennessee is, unquestion- 
ably, the well-settled English doctrine, and the resuit of more than 
two centuries' growth. A few of the earlier common-law cases will 
be referred to, illustrating the principle : Aylett v. Stellamt Btyle, 100, 
was decided in 24 Car. I., as foUows : 

"Twisden, upon a rule to show cause why there should not be a new trial, 
said that two things were alleged on the other side that there ought to be a 
new trial: (1) That two of the jurors were kin to the plaintifE. * * * To 
the flrst of which he answered that the jurors were not of kin, and produced 
an afRdavit for proof. Rolla, .T., interrupted him, and said: 'It is not now 
material whether they be of kin or no, for the défendant would hâve taken 
advantage of that upon his challenge at the trial.' " 

So, also, in Loveday's Case, Id. 129: 
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"The court was moved upon an afBdavit that one of the jurors that gave 
the verdict against the plaintilï had a suit in law depending at that time with 
the plaintifE, and theret'ore that the trial was not indiffèrent; and therefora 
it was prayed there might bea new trial. But thecourt said it could not be, 
and asked tlie party why he did not challenge the juror for this cause at the 
trial, for want of which he had now lost that advantage." 

In an old case decided in 1681, (Cotton v. Daintry, Vent. 29,) the 
issue tried by the jury was whether Sir A. B. was a bankrupt. The 
motion for a new trial was based on two grounds, — one being that the 
foreman of the jury was brother-in-law to one of the creditors of Sir A. 
B., but "Moreton and Eainesford held neither of thèse reasons sufS- 
cient; for the first, it was their own lâches that they did not chal- 
lenge upon it. * * * Twisden, for the last reason, held a new 
triai was to be granted. * * * Kellynge held both reasons suffi- 
cient for a new trial, which could not be, in regard the court was di- 
vided; whereupon, judgment was entered for the plaintiflf, and exé- 
cution taken out." 

Upon an exhaustive review of ail the authorities, the authorg of a 
late work on juries.conclude that "the rule is very well settled that, 
after a verdict, thèse formalities will not be permitted to afifect the 
result, although they did not sooner come to the knowledge of the 
party eomplaining, unless positive injury can be shown to hâve accrued 
therefrom." Thomp. & M. Jur, § 295, and cases cited in nota. 

But even if the juror Gray, who sat in the trial of this suit, was 
not, in fact, summoned by the marshal, nor drawn from the box, but 
appeared instead of his father, who was so di-awn and summoned, 
and this fact had been sufficiently proved upon the motion for a new 
trial by the défendants, it is doubtful if the motion should, for that 
reason, prevail, and the court suspects, from what passed between 
counsel at the hearing of this motion, though it is not in the record, 
that such was the fact, and so accounts for this juror's présence in 
the panel; for it is a common practice in the state courts for jurors 
summoned to send substitutes whom the court accepts,. The English 
cases présent a curions line of décisions peculiarly applicable to such 
a state of facts. 

In nillv.Yates, 12 East, 229, (1810,) the motion for new trial 
was made "because the son of one of the jurymen returned upon the 
panel had answered to his father's name when called, and had served 
upon the jury," as appeared by affidavits. "The court, howeyer, 
considering the extrême mischief which might resuit to the public 
from setting aside, upon a motion for a new trial on snch ground, in- 
asmueh as the same objection might happen to lie against every ver- 
dict on the civil and criminal sides at the assizes, and recollecting that 
the same objection had been taken and overruled since the case in 
Willes, refused to entertain the motion." Afterwards, upon Consult- 
ing ail the judges, Lord Bllbnboeough said they would not interfère 
in this mode ; "that if they were to listen to such an objection they 
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miglit set aside half the verdicts given at every assizes where th© 
same thing might happen from accident and inadvertance, and, pos- 
Bibly, sometimes from design, especially in criminal cases," 

In 1816, in the case of Dovey v. Hohson, 6 Taunt. 460, Hill v. 
Yates was in terms expressly affirmed, but a new trial was granted 
under thèse facts: A aummons had been left at the house for B., 
who had recently moved out; M. at the time occupying it. M. ap- 
peared, answered to the name of B., was swom and impaneled in the 
cause. Af ter the case had been gone through, but before verdict, the 
fact was discovered. 

But in the case of Rex v. Tremaine, 16 E. C. L. 318, the facts, per- 
haps, bear a doser resemblance to the case at bar than any other to 
be found. It was a motion for a new trial on a conviction for per- 
jury. The name of John Williams appeared in the taies panel, and, 
when called, a person appeared, answered thereto, went into the box, 
and joined in the verdict. After verdict it was discovered that the 
one who served was Eiohard Henry Williams, a son of John, and who 
waa but 20 yeara and 6 months old, had no freehold or copyhold 
estate, and had not been summoned. It appeared from the young 
man's affidavit that his father had been served, but, being ill, had 
requested the boy to attend in his place, and that affiant knew no 
harm in so doing. AU collusion was denied. In granting a new trial, 
Abbott, G. J., said the mischiefs enumerated in Hill v. Yates ought 
not to control in support of "a verdict pronounced by a jury on which 
a person incompétent, both by reason of nonage and want of qualifi- 
cation, bas served, * * » particularly in a case bo highly pénal." 

In Regina V. Mellor, cited in Thomp. & M. Jur. 334, there was in 
1858 a conviction and sentence to death for murder. The panel con- 
tained the names of Thorn and Thornilly, both of whom were sum- 
moned and qualified. When Thorn's name was called, Thornilly by 
mistake answered and was swom, without challenge or objection, 
and the mistake was not discovered until after verdict. Of the 14 
English judges who sat in review upon this case 6 wore of the opin- 
ion that a new trial should be granted, 6 that it should not, and 2 
gave no opinion. And in Wella v. Cooper,ld. 335, the name of Fox 
being called as a juror, one Cox answered and served by mistake. 
A new trial was refused because "the court will not in its discrétion 
grant a new. trial in a case where a person not of the panel served 
ùpon the jury, unless substantial injustice bas been doue by a wrong 
juror having served." Norman v. Beamon, Willes, éSi; Parker \. 
Thornton, 2 Ld. Eaym. 1410. 

But one of the earliest and perhaps the leading American case on 
the subject of new trials for want of proper qualifications for a juror 
is HoUingstoorth v. Duane, Wall. C. C. 147, (1801,) the opinion by 
Judge Gbiffith being an able review of ail the early English au- 
thorities, and an exhaustive exposition of the whole subject. The 
Buit was an action for damages for libel contained in a newspaper 
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publication, and is reported no less than six times on différent ques- 
tiens in the same volume of reports. The question arose on a ruie 
for the plaintiff to show cause why his verdict should not be set aside 
on the ground that the foreman of the jury who rendered the verdict 
was an alien, and that défendant was ignorant of it when the jury 
was impaneled. The court refused to discurb the verdict, saying: 

"I admit that it is a good cause of challenge that a juroria an alien. * * • 
But it is one thing to set aside a juror on a challenge made to him and sub- 
stantiated by proof before he is sworn, at the proper time and place, and by 
the pioper mode of trial, and another to allow the juror to be sworn without 
objection, and then set aside the verdict of the whole jury for a defectof qual- 
ification which, had it been suggested in time, would hâve been attended with 
no conséquence but that of calling on the next juror named in the panel. It 
is easy to see to what injurions conséquences this practice would lead, or al- 
lowing a challenge after verdict. ïhe causes of challenge are infinité, and 
perhaps not one jury in ten are sworn that, if the situations, connections, in- 
térests, and qualifications of each juror were criticallyinquired into after ver- 
dict, some one or more would not be found, in some capacity, the subject of 
challenge. * * * But as to the ordinary and légal disqualifications of 
jurors, such as citizen, freeholder, relation, servant, and every relation of a 
gênerai nature, and capable of ascertainment by ordinary care and inquiry, 
thèse can not be permitted upon the plea of ignorance after verdict. * * * 
If simply swearing to ignorance of a faot were to put a party on the same 
ground in regard to challenge after as before verdict, it is easy to see that tho 
ruieof invoking challenges at the trial would be good for nothlng; the whole 
law would be changed ; the mode of trying the challenges, the time, the op- 
portunity for the juror and the party to be heard, and verdicts would many 
times be overset after a fair trial merely on the plea of a culpable ignorance. 
No; if a party cornes to set aside a verdict on the ground of a disqualiûed 
juror, he must make a very spécial case indeed. He must show from the 
nature of it that ordinary diligence could not hâve effected the discoveiy; 
that he was surprised ; or that, after due inquiry and pains, he had missed or 
been misled as to the fact. " 

In Orme v. Pratt, é Craneh, C. C. 124, (1830,) the motion for a new 
trial, beeause one of the jurors was brother-in-law of the plaintiff, a 
fact not known to défendant nor his counsel, was overruled. In the 
criminal case of U. S. v. Baker, 3 Ben. 68, Judge BLiTOHFOED denied 
the motion for a new trial beeause one of the jurors was deaf and did 
not and could not hear the évidence, although the défendant was ig- 
norant of this when the jury was sworn and impaneled. The court 
in this case held that "the non-possession of any natural faculty 
stands, in respect to a jurOr duly summoned, in the same category 
with alienage qr infancy or sex." Bat see the case of Turnpike Co. 
V. Railroad Co. 13 Ind. 90, where a contrary doctrine was held as 
to a juror who could not read or write English. 

The early case of Gilbert v. Ryder, Kirby, (Conn.) 180, (1786,) prè- 
sented a motion in arrest of judgment beeause one of the jurors had 
not taken the statutory oath of fidelity to the state, which fact was 
unknown to the défendant at the time of trial. The motion was de- 
nied by the whole court. "The exception doés not go to the partiality 
of the juror, nor affect the obligation hé was under to find a verdict 
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according to trutli; and it is not stronger than the want of a free- 
hold, which, though a ground of challenge, hath been repeatedly ad- 
judged insufficient after verdict." People v. Jewett, 6 Wend. 387. 

In James v. State, 53 Ala. 380, (18T5,) a new trial was refused un- 
der thèse circumstancea : The State Code, § 4063, prescribed cer- 
tain qualifications for jurors, and a subséquent act made it the duty 
of the court, "before administering the oath prescribed by law" to any 
jurer, to ascertain that he possessed the 'Qualifications prescribed by 
the Code, "and the duty required by the court by this act shall be con- 
BÏdered itaperative." In selecting the panel, the court caused eight 
questions to be put to each person. None of thèse questions inquired 
of the jurors in respect of their qualifications under said section, nor 
did the détendant ask nor request the court to ask any such ques- 
tions, neither objecting nor accepting. 

The cases of Orcutt v, Carpenter, 1 Tyler, (Vt.) 250, (1801 ;) Guy- 
kowski V. People, 1 Scam. (111.) 476; and Watts v. Riith, 30 Ohio 
St. 33, (1876,) are cited and relied upon by the défendants hère. In 
the Vermont case a juror was a freeholder when his name was put 
into the box, but not when he was drawn, summoned, and served as 
a juror in the case. The new trial was refused on this ground, be- 
cause "the juror being legally qualified when put into the box, his 
subséquent disqualification by divesting himself of his freehold, and 
thus not being a freeholder when drawn, summoned, and swom, 
should hâve been taken advantage of in challenge, and cannot pre- 
vail after verdict." The Illinois case is a direct authority for grant- 
ing a new trial, beoause one of the jurors was an alien when swom, 
of which faot the défendant was ignorant at the time; but in Oreenup 
V. Stoker, 3 Gilman, (111.) 202, the décision is by the same court, 
criticised and confined strictly to capital cases, while in Chase v. PeO' 
pie, 40 m. 356, the doctrine is whoUy repudiated and overruled. 

In the Ohio case, read in the argument, the juror was cited as a 
talesman, and was not 21 years old, but was acceptedwithoutinquiry 
as to his competency, though personally known to the party and his 
counsel. No objection was made nor question asked of him, because 
he was thought to be 21 years of âge. In denyiug the motion for a 
new trial on this ground the court says : 

"If a person, not having this qualification, is retained upon the panel with- 
out the knowledge of the party or his counsel, after due diligence and inquiry 
has been made to ascertain the juror's qualification at the time of impaneling 
the jury, a new trial should be granted. If, however, no inquiry was made 
of the juror, and thereby arose a want of reasonable diligence in aacertaining 
the qualiflcatioii of the juror at the time of impaneling the jury, the party 
will be held to hâve waived ail objection to the juror. This rule extends to 
each and every élément that goea to constitute a qualified juror, save such as 
the statuts requires the court sua sponte to ascertain. * * * It is not a 
suflBcient showing, on a motion for a new trial, that the party, at the time 
the jury was impaneled, was ignorant of the fact of the incompetency of such 
person for a juror, and that he believed hira to be compétent. He must, at 
the proper time, hâve examined the juror touching his qualifications. Noth- 
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ing short of such an investigation will f urnish a showing of reasonable dil- 
igence. " 

Hère we hâve no statute requiring the court to ascertain the qual- 
ifications of its jurors. 

But the défendants hère in argument insist that, oonceding the 
doctrine to be as announced in this opinion, they do not fall within 
it because Gray, being "duly sworn, elected, and impaneled as a 
jurer" on tbe first day of the term when the venire was returned, they 
had a right to rely upon this without anything further, and that, there- 
fore, they hâve waived nothing; or, in other words, hâve been guilty 
of no lâches or négligence, or want of proper diligence. But the an- 
swer to this argument, in the light of the foregoing cases, is obvious; 
and the solution of the question dépends upon the time when the right 
of challenge accrues to a party, and what is meant by the impanel- 
ing of a jury and an examination of a juror upon his voir dire. 
Nothing is better settled than that a party cannot, either with knowl- 
edge of a juror's disqualification or from supineness and culpable 
négligence in ascertaining whether he is qualified or not, speculate 
upon the resuit of a trial, holding in reserve whatever he may know 
or can afterwards ascertain to vitiate the verdict, if against him. 
Our statute requires the names of jurors to be "publicly drawn from 
a box," and under our and the Tennessee practice the venire facias 
must issue a certain number of days before the commencement of the 
term. ïhe évident object and purpose of thèse and various other 
somewhat similar provisions is to publish to litigants and others in- 
terested the jurors selected by law to try the issues presented for 
détermination in the court, thereby giving ample opportunity for in- 
vestigation and inquiry as to their qualifications, characters, connec- 
tions, relations, etc., "that so they may be challenged upon just 
cause." 3 Bl. Comm. 355. 

Besides, the proper time for challenge is after issue joined in a 
cause, especially in a civil suit, and when the cause is called for 
trial. Thomp. & M. Jur. § 286, and cases cited. Mr. Chitty, in his 
work on Criminal Law, on this précise subject says : 

"The timeforthe trial having arrived, the clerk calls the petit jury on their 
panel by saying: ' You good men that are impaneled to try the issue between 
our sovereign lord, the king, and the prisoner at the bar answer toyour names 
upon pain and péril that shall fall thereon.' When this is done, and a full 
jury appears, the clerk of the arraigns calls the prisoner at bar and says to 
him: «Thèse good men and true, that you shall now hear called, are those 
which are to pass between our sovereign lord, the king, and you; if, therefore, 
you, or any of you, will challenge them, or any of them, you must challenge 
them as they come to the book to be sworn, before they are sworn, and you 
shall be heard.' * * * From the words of the clerk's address to the pris- 
oner, it is évident that this is the proper time to exercise the right of chal- 
lenge." 1 Chit. Crim. Law, 532. 533. 

And an examination of ail the cases cited in this opinion sbows 
that the objections were always taken "on the trial," or "when the 
v.22F,no.4 — 16 
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jury was impaneled," or "before the jury was sworn," or "when the 
juror was sworn on bis voir dire," and the like. The statutes, too, 
are full of expressions regarding the procédure in jury trials, plainly 
indicating that the proper time for challenge is between the calling of 
the juror and his taking the oath in the case. For example, peremp- 
tory challenges are allowed "on the trial of" felony cases; when a 
prisoner exhausts his challenges "in the trial of a capital case;" after 
any excess is disallowed, "the cause shall proceed for trial," and in 
treason, "a list of the jury" shall be delivered to the défendant "6e- 
fore he is tried." Eev. St. U. S. §§819, 1031, 1033. So the chal- 
lenge for cause in the state courts is given in case of "any person 
presented as a petit juror," and peremptory challenges are prescribed 
for "a dvil action tried in the courts of this state," as well as "ira the 
trial of criminal prosecutions." Tenn. Code, 4009, 4012-4014. 

Originally, at common law, ail questions arising by challenge were 
tried by triers, composed of two indiffèrent persons appointed by the 
court, until one juror was obtained, when he took the place of one of 
the triers, and, when another was accepted, thèse two jurors so first 
obtained were the triers before whom witnesses were sworn, and 
whose décision was final. Challenges in the fédéral courts are now 
tried by the court without the aid of triers. Eev. St. 819. So, 
strictly speaking, and at common law, a jury is impaneled only 
when they hâve been elected and are ready to be sworn, though the 
more modem use of the term often indicates the jury as sworn in a 
particular case. Thomp. & M. Jur. § 257; 2 Bac. Abr. 742, tit. 
"Juries," B, 8; Co. Litt. 1586; State v. Potier, 18 Conn. 169, 175; 
1 Abb. Law Dict. 200, "Challenge;" 2 Bouv. Law Dict.. 271, "Panel." 

The writ of ventre facias at common law was merely the sheriff's 
"warrant to warn the jury," and the names were in fact selected by 
him, and he returned them in a panel — "a little pane or oblong pièce 
of parchment" — attached to the writ. But thèse jurors were not in 
fact summoned by the sheriff under the writ of venire, but a subsé- 
quent compulsory process of distringas or habeas corpora juratorum, 
as the case might be, issued to bring them in ; and until the English 
statute of'Geo. IL c. 25, thèse writs issued as, of course, in every 
separate cause ; henee the old f orm of granting a new trial was the 
award of a venire de novo. This act of Geo. II. "appoints that the 
sheriff or ofiicer shall not return a separate panel for each separate 
cause, as formerly, but one and the same panel for every cause to be 
tried at the same assizes, containing not less than 48 nor more than 
72 names, and that their names being written on tickets shall be put 
into a box or glass, and when each cause is called 12 of thèse persons 
whose names shall be first drawn out of the box shall be sworn upon 
the jury, unless absent, challenged, or excused." 3 Bl. Comm. 357, 
358. 

It is the practice of the judge presiding in the courts of this dis- 
trict, as the return of the venire is called by the marshal in open 
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court at the commencement of each term, to cause eacb of the Jurors 
présent to be sworn and examined as to fais citizenship, property 
qualification, and previous service in the court. Excuses offered by 
individual jurors are then passed upon, proceedings ordered in case 
any summoned are absent through default or contumacy, and new 
names for an alias venire drawn from the box in case the number 
then présent are reduced below the jurors probably demanded by the 
business of the court. Indeed, the practice originatod in a désire to 
expedite and facilitate the trial of cases by supplementing the duties 
of the clerk and jury commissioner in their endeavor to présent to 
parties only such jurors as are qualified under the law. It is in no 
sensé whatever an examination of the juror on his voir dire; itisin 
law no trial of a juror for the purposes for which originally triers 
were appointed, nor would the circumstance give a party in court the 
rifçht to challenge a juror at that time, nor has a challenge ever in 
this court been made on such a call. 

Nor do I think any advantage whatever can resuit or accrue to a 
party having a case in court from this customary action of the judge. 
The venire is issued out of the court to a public officer for service, 
and contains names for jurors publicly drawn from a box by the crier 
in open court. The venire is returned into the court, and is called 
by the marshal in open court, when and where the jurors appear and 
answer. Why any one of thèse various steps to secure a lawf ul jury 
can be relied upon by a party, more than another, as an excuse for 
want of diligence in ascertaining a particular juror's statutory quali- 
cations, is neither obvious to me, nor suggested by the argument nor 
in the briefs of the défendants. As well might it be insisted that the 
action of the clerk and jury commissioner in our practice, or of the 
oounty court, the nisi prius court, or sheriff, as the case may be, in 
our state practice, would excuse a party from challenging a juror for 
any statutory cause on the theory that no juror other than those 
qualified would ever by thèse means be presented to a party. It is 
true, every juror is prima facie compétent and qualified. The duty of 
ascertaining to th^e contrary devolves on him who would take advan- 
tage of a want of qualification. 

There has been much discussion in the books whether, in denying 
a new trial for such cause, the action of the court should be based on 
the party's waiver, as in this state is the rule, or on his want of dili- 
gence, as the suprême court of Michigan holds. Of course, it makes 
practically but little différence, since the resuit, in a case like this, 
would be the same on either ground, and would resuit in a new trial 
being denied. 

But even if ignorance were an excuse to a party, in ail cases, for 
not challenging a juror for a cauBe propter delictum or propter ajfectnm, 
which is by no means clear in Tennessee, there must be shown, in 
addition, that the party has been injured by reason of that particular 
juror taking part in the verdict. That he was not qualified is not 
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enough ; it must he further shown that the verdict was vitiated by 
reason of the juror's want of proper légal qualification. Hill v. Yates, 
12 East, 229; Wells v. Cooper, supra; Brakefield v. State, 1 Sneed, 
215 ; Howerton v. State, Meigs, 262; Hollingsworih\. Dwawe, Wall. C. 
G. 160, 162, 163; Thomp. & M. Jur. § 295 et nota. 

Hère, therefore, had the juror been examined in court upon his 
voir dire strictly, on the impaneling of the jury in this cause, and 
had qualified himself as to âge and property, when in fact this was 
untrue, that alone would not, under the facts set out in the affidavits 
filed in support of this motion, warrant the court in granting it, in 
the absence of any showing whatever of any injustice thereby accru- 
ing to the défendants, and of improper motives on the part of the 
juror. 

The next ground of the motion is based on the action of the court 
in allowing the plaintifif to amend his déclaration, as to which the 
court is satisfied that it committed an error for which a new trial 
should be granted. The application was allowed with great reluc- 
tance, and solely to prevent, if possible, an abortive trial. Technic- 
ally, if the amendment had been disallowed the resuit would hâve 
been barely nominal damages to a plaintiff entitled, perhaps, to sub- 
stantial recompense for an injury to his property at a critical time 
in his aÊfairs, if the jury should find the issues in bis favor; and since 
the défendants had examined numbers of witnesses and were before 
the jury with abundant testimony, it seemed important that the plain- 
tiff should be allowed to put his defective déclaration in shape to sup- 
port whatever case he had made by his proof. The amount of the 
verdict was larger than the court had supposed it would be, and af- 
fords no bope that the parties, notwithstanding this error, might ad- 
just this litigation. The well-known practice of the court not to dis- 
turb verdicts fairly rendered makes it incumbent on the court to 
serutinize its own conduct with care on thèse motions for a new trial, 
particularly where there is no review by writ of error open to the par- 
ties, and, whatever the verdict may be, to set it aside if there be sub- 
stantial error. 

The plaintiff chose to go to trial on the déclaration as he had made 
it, after its defects had been called to his attention, and when, under 
the inconvenience of a continuance, it might bave been amended as 
he wished. When, after the case was nearly ended, the conclusion was 
reaohed that it was fatally defective, it was the défendants' right to 
hold him to the pleadings, unless he should take anonsuit, suffer costs, 
and begin again; and it was putting the défendants to a disadvantage 
to deprive them of this benefit of the situation by allowing the amend- 
ment. 

Besides, the aiEdavits show that there is other proof they might 
bave had, if they could bave had another trial by forcing the plain- 
tiff to a nonsuit, though they show no reason for not having presented 
that proof on this trial. They argue that they need show no other 
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reason tban that, on the déclaration as it stood, theyneeded noproof 
at ail, as nothiug but nominal damages were recoverable against them. 
This is perhaps a full answer; but, whether it is or not, the allowance 
of the amendment at that stage of the proceedings was erroneous un- 
less it had beeu accompanied by a continuanee of the case for anotljer 
trial, or, at least, a reopening of it for an opportunity to the défend- 
ants to introduce f urther proof af ter the déclaration had been amended. 
Fowlks V. Long, é ïlumph. 511; Morrow v. Hatfield, 6 Humph. 108; 
Smith V. Large, 1 Heisk. 6. 
Motion granted. 



Okbgonun Et. Co. (Limited) v. Oebgon Et. & Nav. Co. 

(Oircuit Court, D. Oregon. December 1, 1884.) 

1. Pleadtkg— Denial op Knowledge or Information. 

A défendant ia not bound to inform himself concerning the truth of an alle- 

tration, of which he never had any knowledge, before answering the sarue; 

and a déniai of any knowledge or information thereof is a sufflcient déniai, and 

will not be stricken out as sliam uniess it plainly appeara that the same ia 

faise, 
a. Samk— Frivoloits IYeadtno. 

Afrivolous answer or défense \s one which contains nothing that affecta the 

plaintifï'scase, and raay be stricken out on motion ; but a motion to strikeout 

for frivolousness is not well taken if the matter included in it is material, if 

true. 

3. Same— Plea in Bab or Abatemf.nt. 

In an action by a corporation on a coniract, a déniai of its corporate existence 
goes not only to the disabilily of the plaintitt' but to the cause of action also, 
and is therefore a plea or défense in bar of the action, and will be so consid- 
ered, uniess expressly pleaded in abateraent. 

4. Same — Bstoppel bt Oontbact. 

A party who contracts with a corporation, as such, is thereby esfopped, in 
an action on such con tract, to deny its corporate existence or power to make 
such contract ; but in case such want of existence or power is pleaded as a dé- 
fense to such action, the corporation must claim the beneflt of the estoppel on 
the record, or the same will be considered waived. 

6. SaMB — Pl/EADING AN ESTOPPBL. 

When the matter constituting the estoppel — the compact— does not appear 
in the previous pleadings, it must be set up by.replication; but wbere the same 
does so apptar, the estoppel must be raised by demurrer. 

Action to Eecover Eent. 

John W. Whalley and William Gilbert, for plaintiff. 

Charles B. Bellinger, for défendant. 

Deadt, J. This action is broaght by the Oregonian Eailway Com- 
pany, (Limited,) a foreign corporation alleged to hâve been formed in 
Great Britain under "The Companies' Aot of 1862," against the Or- 
egon Eailway & Navigation Company, a domestic corporation formed 
under the gênerai incorporation act of Oregon of 1862, to recover 
the sum of $68,131, alleged to be due the plaintifif for the use of its 
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railway in Oregon, commonly called the "narrow gauge" road, for the 
half year beginning May 15, 1884. 

It is alleged in the amended complaint, filed August 15, 1884, that 
the plaintiff became a corporation on April 30, 1880, by certain per- 
sopa making and delivering for registry under the British act afore- 
said a "mémorandum of association" and "articles of association," 
as therein set forth; that the défendant became a corporation under 
the Oregon act aforesaid on June 13, 1879, by certain persons inak- 
ing and filing articles of incorporation to that effeet, as therein set 
forth; that on August 1, 1881, the plaintiiï was the owner of a cer- 
tain railway in Oregon, and then demised the same by a written in- 
strument to the défendant for the term of 96 years, for and upon a 
yearly rental of 28,000 pounds sterling, to be paid in half-yearly in- 
stallments in advance, and that the défendant, by its proper of&. 
cers, duly executed said instrument, they being first thereunto fuUy 
authorized by a vote of its directors; and that the défendant there- 
upon entered into possession of the railway and operated the same, 
but has failed to pay the installment of rent falling due on May 15, 
1884. 

By the second amended answer to this amended complaint, filed 
October 18, 1884, the défendant expressly admits that it is a corpora- 
tion f ormed under the laws of Oregon, and that its président and as- 
sistant secretary signed the written instrument aforesaid, and that in 
purauance thereof it entered into the possession of said railway and 
operated the same until May 15, 1884, when it offered to return the 
same to the plaintiff, which offer was declined, and that it has since 
retained the possession thereof, only under a spécial agreement with 
the plaintiff, not material to the présent inquiry, and dénies (1) that 
the plaintiff is or ever was a corporation under the companies act of 
1862, or otherwise, or at ail; (2) that the law of Great Britain con- 
f ers on the plaintiff the power to lease said railway ; (3) knowledge or 
information suffieieut to form a belief as to whether a mémorandum 
or articles of association were made and delivered for registry, as al- 
leged in the complaint, or at ail; (4) that plaintiff is or ever was au- 
thorized to construct, own, operate, lease, or sell a railway in Oregon, 
or that it has ever complied with the laws of Oregon on the subjeet of 
foreign corporations doing business therein ; (5) that either the plain- 
tiff or défendant ever had authority to exécute said written instru- 
ment, or any indenture for the leasing of said railway, or that the plain- 
tiff ever demised the same to the défendant ; and (6) that any sum of 
money is due the plaintiff from the défendant; and avers that it 
has fully paid the reutal provided for in said pretended lease for the 
period during which it was in possession of said railway, to-wit, for 
the period ending May 15, 1884. 

The plaintiff moves to strike out his answer as being "frivolous 
and immaterial," and for judgment. In the brief submitted by coun- 
sel in support of this motion, it is maintained that the déniais of 
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knowledge or information concerning the alleged exécution and de- 
livery of the mémorandum and articles of association are insufi&oient, 
because they relate to matters whioh are of record, and of which the 
défendant can inform itself, or to such things as are presumptively 
already witbin its knowledge, and therefore it is not at liberty to con- 
trovert the allégation otherwise than by a positive déniai; citing, 
Heatherly v. Hadley, 2 Or, 275; State v. McGarry, 21 Wis. 500; 
Hance v. Rumming, 2 E. D. Smith, 48; Curtis v. Richards, 9 Cal. 
38; Nelson v. Murray, 23 Cal. 338;, Pom. Eem. § 641; Moak's Van 
Santv. Pi. § 517. But none of thèse authorities go so far as to hold 
that because the subject of an allégation in a pleading is of record, 
that therefore the party answering or replying thereto must take the 
trouble to inform himself so as to be able to deny the allégation posi- 
tively, if at ail. A party may, by the force of a statute, hâve con- 
structive notice or knowledge of the existence and contents of a private 
Vfriting duly admitted to record in a publia registry, but there is no 
presumption that he bas any actual knowledge or information on the 
subject, nnless it also appears that he had some connection with the 
transaction contained in the record or relation to the proceeding out 
of whioh it grew. The rule was long ago stated by Mr. Justice Pibld 
in Curtis v. Richards, supra, as foUows : 

"If the facts alleged are presumptively within the knowledge of the de- 
fendant, he must deny positively, and a déniai of information or belief will 
be treated as an évasion, Thus, for example, in référence to inatruments in 
writing alleged to bave been executed by the défendant, a positive answer 
will alone satisfy the requirements of the statute. If the défendant has for- 
gotten the exécution of the instruments, or doubts the correctness of their 
description, or of the copies in the complaint, he should, before answering, 
take the requisite steps to obtain an inspection of the originals. If the facts 
alleged are not such as must be within the personal knowledge of the défend- 
ant, he may answer according to his information and belief." 

— Or, rather, he may deny knowledge or information thereof sufiS- 
cient to form a belief. See, also, on this point, Pom. Eem. § 641, 
■wherein it is said in effect that a party may controvert an allégation 
by a déniai of any knowledge or information thereof whenever such 
déniai would not, in the light of the circumstances, appear to be pal- 
pa bly false. 

Now, upon the facts stated in this case, there can be no presump- 
tion that the défendant has any personal knowledge concerning the 
existence or contents of the documents made and registered in Great 
Britain, by means of which the plaintiff claims to hâve become a 
corporation. How can such presumption arise ? The défendant was 
an utter étranger to the proceeding, and there is no évidence that it, 
or those who represent it, and through whom its knowledge must 
come, ever saw or examined the documents for any purpose. Neither 
is a party under any obligation to inform himself concerning any mat- 
ter of fact, so that he may answer an allégation relating to it, posi- 
tively, unless it be to recall and verify that knowledge or information 
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of the matter which he once had and is still presumed to hâve, but 
which may hâve beoome dim or confused in hia mind by reason of 
the lapse of time or other oircumstances. And if such a déniai is 
improperly made, it may be stricken out as sham — manifestly false, 
in fact. But it ia net for that reason either "frivolous" or "imma- 
terial." That dépends wholly on the character of the allégation de- 
nied. If that is material, the déniai of ail knowledge or information 
concerning it is also material. 

Another ground of this motion, as set forth in the brief, is that the 
déniai of the plaintiff's corporate existence is a plea in abatement, 
and, being pleaded with a défense to the merits, it is to be considered 
as waived and abandoned; citing rule 40 of this court; Hopwood v. 
Patterson, 2 Or. 49; Orcgon Cent.Ry. Co. v. Wait, 3 Or. 91. And, 
first, it is not absolutely necessary to strike out of an answer matter in 
abatement which has been waived by a subséquent défense, in the 
same answer or otherwise, to the merits. Being waived by such sub- 
séquent pleading, it is impliedly out of the case. But it may be con- 
venient, particularly in a doubtful case, to move to strike out before 
going to trial, so as to ascertain and détermine the material issues in 
the case. But such motion, if it includes the whole answer, as in 
this case, must fail; and should, in my judgment, be made on the 
ground that the matter being waived has become redundant or irrel- 
evant. 

There is no doubt that the rule and authorities on the subject of 
pleading matter in abatement with matter to the merits is as stated 
by counsel for plaintifif. But are thèse déniais of the plaintiff's cor- 
porate existence generally, or of particular facts necessary thereto, or 
of its power to make the contract in question, pleas in abatement or 
in bar of the action? Thèse déniais are équivalent to an allégation 
that the plaintiS is not only without power to make this contract, but 
is really a fictitious person. A plea that the plaintiff is a fictitious 
person is sometimes classed by the text writers as a plea in abate- 
ment. 1 Gbit. PI. 482; Gould, PI. c. 5, § 38. But the latter, in sec- 
tion 60 of the same chapter, says: "That the plaintiff never was in 
esse, seems also to be a good plea in bar; for that a right of action 
should exist in favor of an imaginary person is plainly impossible." 

This is not a case, where an admitted cause of action is being pros- 
ecuted in the name of a fictitious person, like Doe v. Penfield, 19 Johns. 
308. In that case the fact that the plaintiff was a fictitious person 
was pleaded in abatement of the action, while the cause of action or 
indebtedness of the défendant to the real party in interest was not 
controverted. But this is a case in which the cause of action — the 
liability of the défendant — is bound up in and dépendent upon the 
légal existence of the alleged plaintiff, and a déniai or défense which 
puis that fact in issue is to ail intents and purposes a plea in bar, 
and, unless expressly pleaded in abatement merely, should be so con- 
sidered. 
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It is aiso contended by counsel for the plaintifï that the défendant, 
having contracted with the plaintiff as a corporation existing under 
the laws of Great Britain by the corporate name of "The Oregonian 
Eailway Company, (Limited,") for the lease of its railway, is not now 
permitted to deny such corporate existence or the power to make such 
contraet. The law is well settled that a person wt^o con tracts with 
an apparent corporation as such is estopped, when sued on such con- 
traet, to say that the plaintiff had no corporate existence or power to 
make such contraet. A corporation, like an individual, when sued 
on a contraet may set up as a défense its want of power or capacity 
to make such contraet ; but the party with whom it contracta cannot 
set up such want of power or capacity as a défense to an action by 
the corporation for a breach thereof. And the reason of the distinc- 
tion is that légal disability, as in the case of a minor, ia a défense 
Personal to the party who is under it, and cannot be taken advantage 
of by another, Cowell v. Springs Co. 100 U. S. 61; Bigelow, Estop. 
(3d Ed.) 464, 465. But, notwithstanding this, the défense of a want 
of corporate existence or power, if made, isnot a "frivolous" one. A 
défense is only "frivolous" when it contains nothing that can affect 
the plaintiff's case. Witherell v. Wïberg, 4 Sawy. 233. But thèse dé- 
niais, uniess the plaintiff sets up and claims the benefit of the es- 
toppel whenever the opportunity occurs, are a good défense to the 
action. They are material, and if the plaintiff waives the estoppel 
and goGs to trial on the issue arising thereon, and fails to prove its 
corporate existence and power, the verdict and judgment must go 
against it. 

The matter which may estop the défendant in this case from deny- 
ing the corporate existence of the plaintiff is the fact of its contraot- 
ing with the latter as such corporation. If this fact did not already 
appear in the complaint, the plaintiff could not bave the benefit of the 
estoppel, uniess he set it up in a replication, and that is the way in 
which the point is generally made in the pleadings. But in this case, 
the matter which opérâtes as an estoppel — the contraet of leasing — 
is set forth in the complaint. In such case the défendant may claim 
the benefit of the estoppel by a demurrer to the plea, which contains 
the défense of a want of corporate existence or power. 1 Chit. 634 ; 
Bigelow, Estop. (3d Ed.) 591. I bave not seen a précèdent of such a 
demurrer, but the form may be readily devised from the usual repli- 
cation of an estoppel to a plea. The demurrer should not be gênerai, 
that the facts contained in the plea do not constitute a défense to the 
action, but spécial, and to the effect that the défendant ought not to be 
heard or allowed to say or allège that the plaintiff is not a corporation, 
or bas no power to make the contraet sued on, contrary to its own 
acknowledgment and deed as appears by the complaint and as ad- 
mitted by the answer. The first, second, third, and part of the fourth 
and fifth of thèse déniais are intended to and do controvert the cor- 
porate existence and power of the plaintiff, and cannot, therefore, be 
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considered frivolous; and the same may be said of tbe déniai of the 
defendant's power to enter into thia contract. But the question of 
the plaintiïï's corporate existence or the power of it or the défendant 
to exécute the lease, should more properly be made by demurrer to 
the complaint. 

The déniai of indebtedness is clearly frivolous; for, taken as a 
whole, it only amounts to an averment that ail the prior installments 
of rent hâve been paid. So of the déniai that the plaintifif bas com- 
plied with the laws of the state on tbe subject of foreign corporations. 
The act requiring certain foreign corporations to comply with certain 
provisions thereof before doing business in the state, bas no applica- 
tion to railway corporations, and is confined in its opération to the 
corporations mentioned in tbe title thereof. Oregon (è W, T. é I. 
Co. V. Rathbun, 6 Sawy. 32. But the motion to strike out on tbe 
ground of frivolousness being taken to the whole answer, cannot be 
allowed in part, and is therefore disallowed altogether. 

The défendant also moves for leave to file a third amended answer 
containing tbe same matter as the one under considération, with two 
additional affirmative défenses. Without considering its materiality, 
I tbink proper to allow it to be filed, and thus give the plaintifif an op- 
portunity to meet tbe défenses attempted to be made by it, in the 
îight of this décision, and as it may now be advised. 



United States v. Gordon and others. 
{District Court, I). Minnesota. Ootober Term, 1884,) 
CoNSPiBACT TO Dbfrattd Unitbd States— Ket. St. TJkitbd Statbs, § 6440 — 

InDICTMBNT — DBMURREn. 

Section 5440 of the United States Revised Statutes makea it a crime to con- 
spire to defraud the United States in any manner, and a count in an indictment 
is net demurrable because it charges a conspiracy without setting forth the 
means by whioh the fraud is to be consummated. 

SAMB — ^FRAtTDDLBNT EîîTRT OF PDBIiIO LANDS — FaMB AfFIDAVITS. 

A count in an indictment under Rev. St. J 5440, charging a conspiracy to de- 
fraud the United States hy presenting for approval to the register and receiver 
of a land -office false and fraudulent affldavits and proofsof settlement and im- 
provement under the pre-emption law of 28 persons, stating that such persons 
were entitled to enter public lands, and had severally complied with the pre- 
emption laws, and had severally entered such lands for their individual beneflt 
and not for spéculation, is sufflcient. 

Same — Entrt for Spéculation. 

A count in an indictment under section 5440 of the United States Revised 
Statutes, charging a conspiracy to defraud the United States by hiring 28 per- 
sons to enter at a land-offlce, under color of the pre-emption laws, certain pub- 
lic landa of the United States, solely for the purpose of selling the same on 
spéculation to défendant, and L., and some other person to the grand jury un- 

, known, is not demurrable. 



UNITBD STATES V. âOBDOH. 251 

Demurrer to Indîctment under Section 5440 for Conspiracy to De- 
fraud the United States. 

Thp first count charges a conspiracy, by the défendant and others, 
to defraud, without setting forth the means by which the frand is to 
be consummated. The second count charges a conspiracy to defraud 
the United States by presenting for approval to the register and re- 
ceiver of the Duluth land-office false and fraudaient affidavits and 
proofs of settlement and improvement under the pre-emption law of 
28 persons ; such affidavits falsely state that said persons were qual- 
ified to enter public land under the pre-emption laws, and that they 
had severally complied with the pre-emption laws, and that they 
had severally entered such lands for their individual benefit and not 
for purposes of spéculation. The third count charges a conspiracy 
to defraud the United States by hiring 28 persons to enter at the 
Duluth land-office, under eolor of the pre-emption laws, certain public 
lands of the United States solely for the purpose of selling the same 
on spéculation to the défendant and one Albion K. Lovejoy. The 
fourth count is similar to the third, except that it charges that the 
land was to be entered for the purpose of selling the same on spécu- 
lation to the défendant Gordon, Albion K. Lovejoy, and some other 
person to the grand jury unknown. In each count the land is de- 
Bcribed as being 4,480 acres in township 63 N. range 16 W., accom- 
panied by the allégation that a more particular description is un- 
known to the grand jury. A large number of overt acts, identically 
described, foUow each count. 

C. A. Congdon, Asat. U. S. Atty., for the United States. 

H. L. Gordon, in personam. 

Nelson, J. The three counts in the indictment charge that tho 
défendant, with others, conspired to defraud the government out of cer- 
tain public lands. There is no separate and distinct offense charged. 
The second and third counts allège the means which the défendant 
intended to use to consummate the fraud. This mode of pleading ia 
not objectionable, and the demurrer cannot be sustained for the rea- 
sons assigned: that separate and distinct offenses are charged. The 
first count is good. The section of the statute (5440) makes it a 
crime to conspire to defraud the United States in any manner, and 
the cases cited from the state courts which hold that a conspiracy to 
defraud is not criminal, unless it isa conspiracy to defraud in a man- 
ner made criminal by statute, hâve no application to indictments 
under section 5440. It is is immaterial what means were used to 
defraud, as it is criminal to conspire to defraud the United States 
in any manner or for any purpose, and the court does not care to 
know whether the modes adopted to accomplish the end proposed is 
made criminal or not. The second count is sufficiently clear in its 
statements, and the acts which it is alleged the défendant conspired 
to do would defraud the government. Each count is foUowed by 
allégation of a large number Of acts done in pursuance of and to effect 
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the object of the conspiracy, and thèse allégations are identical. I 
think the lands are sufïïciently desoribed, and the défendant is rea- 
Bonably informed of the particular instances intended and refgrred 
to. The third count is good. It charges with sufficient particularity 
that the défendant, with others, conspired to defraud the government 
out of the land by a pretended compliance with the pre-emption laws 
at the Duluth land-ofQce, in whieh district the lands were situated. 
The fourth count is good. It charges that the défendant and others 
conspired to defraud the government out of the lands by a pretended 
compliance with the pre-emption laws, for the purpose of selling them 
to the défendant. It charges a contrivance to secure the privilège 
of pre-emption, and a combination to defraud the government, 
Demurrer is overruled, with leave to plead. 



Everest v. Buffalo Lubricating Oiti Co., (Limited.) 

(Circuit Court, K D. Nm York. November 29, 1884.) 

Patents for Inventions — Rehearing — Surprise. 

A party cannot obtain a rehearing by asserting that the conduct of his ad- 
versary's coimsel upon the argument was différent froni what he liad antici- 
pai ed, and that he was surprisetl because the attack came from aa unexpected 
quarter. 

Motion for Eehearing. 

A rehearing is asked by défendant npon the following groimds: 
First, the complainant, having declared upon two patents known as 
the "distillation" and "fire-test" patents, and having on the argument 
withdrawn the former from the considération of the court, the défend- 
ant was taken by surprise, supposing that the main reliance of the 
complainant would be upon the patent thus abandoned; second, little 
attention was given in the progress of the cause to the fire-test patent, 
(the one sustained,) for the reason that it was believed by the défend- 
ant to be invalid for want of invention ; the effort of the défense was, 
therefore, mainly directed to the overthrow of the distillation patent; 
third, considérations of an important and controUing character bear- 
ing upon the construction of the fire-test patent and the défense of 
lack of invention and novelty hâve failed to come to the attention of 
the court. 

Corlett é Hatch and James A. Allen, for petitioner. 

T. G. Outerbridge, for complainant. i 

CoxE, J. The défendant does not présent a case for a rehearing. 
The pétition, when analyzed, is reduced to two main propositions — 
First, the défendant assumed that complainant would not make a seri- 
ous effort to sustain the firfe-test patent, and was thus misled ; and, 
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second, the construction placed upon the patent by the défendant Î8 
the correct one, and the court should hâve taken tbis view, holding 
the patent void for want of novelty. Neither is Bufficient. There 
would be no end to litigation if a party could obtain a new trial by 
the simple assertion that the conduct of his adversary's counsel upon 
the argument was différent from what he had anticipated, and that 
he was surprised because the attack came from an unexpected quarter. 

It will be observed that the défendant nowhere allèges that the com- 
plainant or his counsel said or did anything to mislead or to induce 
the belief that they did not intend to rely upon the fire-test patent. 
Neither can it be successfuUy maintained that defendant's mistake 
in this regard influenced it to relax its efforts. ïhere is no pretense 
that évidence has been omitted or overlooked, that new proof could 
now be introduced, or that the défense could be strengthened in any 
way. 

If it could be shown that the court had mistaken the facts, or 
manifestly misapprehended the law, it might be suÊScient for a re- 
hearing. But the fact that the défendant and his counsel think the 
décision erroneous is not enough, for unfortunately it seldom occurs 
that the court and the counsel for the unsuccessf ul party are in perfect 
accord in their views regarding the case. For errors in judgment 
ample remedy is provided by appeal. 

I think I am correct in saying that no new proposition is now ad- 
vanced. Every point was pressed upon the court with much learn- 
ing and ability in an argument lasting over two hours, and was care- 
fuUy considered before a conclusion was reached. The opinion then 
formed has remained unchanged. It was expressed not without hes« 
itation. I thought it a doubtful case ; I think so still. But I am also 
convinced that it is peculiarly a case where the doubt should be re- 
solved in favor of the patent. Eehearing denied. 



The Thomas Sherlock.* 

(Distre Court, S. D. Oliio, W. D. August, 1884.) 

1. Admtraitt — MoNET Advanoed to Pay Owv Liens. 

Money advanccd upon the crédit of the hoat, to pay off claîms of a maritime 
nature, entitled to liens either by the gênerai maritime law or by state stat- 
ute, and actually used for tliat purpose, are entitled to the same rank, upon 
distribution, as the claims which were tlius paid oit. And this lien is not îost 
by the fact that the master flrst obtained money of A. for such purpose, and 
sùbsequenlly borrowed money of B. and repaid A. B. occupies the same po- 
sition which A. held. 

2. Samb — Stalbness of Claims— Lapse dp Time— Othbb Cikoumstances. 

There is no inflexible rule in river navigation fixing the length of time that 
must elapse to cause a claim to become stale. But where creditors were ac- 

IReported by J. C. Harper, Ësq., of the Cinciiinati bar. 
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quainted with the flnancîal condition of a boat, knew her to be Insolvent, had 
abundant opportunities et enforcing tbeir claims, and knew that others were 
giving her crédit, and yet continaed to give her additional crédit, and, upon 
sale and distribution of proceeds, tliere is not sufflcient to pay ail daims in f ull, 
held, that claims more than sis months old, of such creditors, are stale. 

In Admiralty. 

The steamer Thomas Sherlock was enroUed in the port of Cincin- 
nati, her registered owners being James Niehols and Ada Saville, the 
former being master and managing owner. The boat traded between 
Cincinnati and New Orléans, and was libeled June 28, 1883, at the 
port of Cincinnati, on the claim for seamen's wages. Intervening 
libels were filed in behalf of numerous ereditors, among wham were 
Parker, Wise & Co., A. L. Saville, (father of the aforesaid Ada Sa- 
ville,) and the Eurêka Insurance Company, ail of Cincinnati. The 
boat was sold and the proceeds placed in the registry of the court. 
The only claims disputed were those of the three intervenors already 
named, to-wit : Parker, Wise & Co., $2,733.40 for stores, and $1,053 
for moneys advanced; A. L. Saville, $2,615 for moneys advanced; 
and the Eurêka Insurance Company, $1,500, also for moneys ad- 
vanced. 

Bateman é Harper, for libelants and sundry intervenors. 

Moulton, Johnson é Levy, Wm, H. Jones, Lincoln é Stephens, and 
Rankin D. Jones, for sundry intervenors. 

Sage, J., {prally.) This cause is before the court on the applica- 
tion of sundry intervenors for a final distribution of the fund in the 
registry, which, it seems, is not sufficient to pay ail the claims in 
full. Ail the undisputed claims being clearly maritime in their char- 
acter, and being shown by the testimony to be correct, are hereby 
allowed, and I proceed to consider the only claims which hâve been 
disputed. 

The claim of Parker, Wise & Co. consists of two parts: First, 
$2,733.40 on a running account for stores furnished the boat in her 
home port from May 13, 1882, up to the date of her seizure, in June, 
1883; second, $1,053, moneys advanced the boat to defray her nav- 
igating expenses. I am satisfied, from an examination of the testi- 
mony, that this claim is correct. It has been urged, however, that 
no lien exists in favor of the advances made by thèse intervenors, 
and the attention of the court has been drawn to the case of The 
Guiding Star, 9 Fed. Eep. 521, in support of this position. That case, 
clearly, is not applicable hère. In that case the testimony showed that 
the advances were made for meeting what the master called "the gên- 
erai expenses of the boat." Thèse expenses included a variety of 
claims : some maritime, and entitled to liens ; others, non-maritime, 
and having, therefore, no liens. The testimony further showed that 
the parties making the advances were aware that the same were being 
applied to thèse miscellaneous claims, and the master was unable, ex- 
cepting in one instance, to state how much of each advance had been 
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applied to pay maritime claims, and how maob to non-maritime 
claims. For this reason the court refused to déclare a lien in favor 
of advances made nnder such circumstances, but etated that had the 
testimony shown what spécifie portion of suoh "gênerai expenses" 
was maritime, a lien to that extent would hâve been declared. Thia 
we consider to be the correct rule in admiralty. 

In the case at bar, however, no such difEculty exists. The testi- 
mony shows speeifically to what purposes the advances made by 
Parker, Wise & Go. were applied. Thèse purposes were ail maritime 
in their character, entitled under the state water-craft law (which la 
recognized in admiralty) to liens, and the advances made for thèse 
purposes are entitled to liens of the same rank and character as the 
purposes themselves. The claim of the Eurêka Insurance Company 
is for $1,500, advanced under the following circumstances: Jesse 
K, Bell was the boat's agent at New Orléans for the purpose of col- 
lecting freight, and of soliciting trade for her. Capt. Nichols, in 
order to meet tbe ordinary running expenses of the boat, had, when 
at Cincinnati, overdrawn on Bell to the amount of $1,500. Bell, a 
few weeks afterwards, drew on Nichols for that amount, and the lat- 
ter, in order to meet this draft, borrowed $1,500 from the Eurêka 
Insurance Company, of Cincinnati, giving the boat's note for the 
same. It is contended that for a loan made under such circum- 
stances no lien exists in admiralty. In this proposition l'cannot ac- 
quiesce. The money originally obtained from the draft on Bell was 
used to defray the navigating expenses of the boat, and I see no rea- 
son why the money borrowed from the Eurêka Insurance Company 
for the purpose of repaying Bell should not be entitled to a lien in 
admiralty. 

The claim of A. L. Saville, amounting to $2,615, is mostly for ad- 
vances made by him at various times to pay for repairs and supplies 
furnished to the boat in her home port. It is contended, however, 
by counsel representing some of the other intervenors, that, although 
Ada Saville was the registered half-owner of the Sherlock, she was 
but nominal owner, — her father, A. L. Saville, being the actual owner. 
If this contention be true, then, clearly, the claims of A. L. Saville 
hâve no standing in this court. Considérable testimony has been 
taken on this point, but, after a careful examination of the same, I 
hâve come to the conclusion that he was not the actual part owner 
of this boat. His claim is therefore allowed, so far as that point is 
concerned. But the objection that they are stale has been raised in 
connection with some of thèse claims. The claim of Parker, Wise & 
Co. for stores furnished the boat, dates, for its first item, October 25, 
1882, and continues up to the boat's seizure, while the advances made 
by A. L. Saville cover a period of more than two years preceding her 
seiisure. No one will contend that persons can, for an indefinite pe- 
riod, crédit a boat, •without enforcing their claims when they hâve 
opportunity to do so, and thus allow liens to so accumulate as to de- 
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prive subséquent creditors of ail but nommai security for such eredii 
as they may give the beat. Some limit should be adopted, and, hav- 
ing examined the cases bearing on this point, I hâve concluded that, 
Bo far as the claims of Parker, Wise & Co. and of A. L. Saville are 
concerned, ail portions of the same covering advancea made and 
stores furnished prior to December 1, 1882, ■which extend back 
about six months from the date of the boat's seizure, should be re- 
jected as stale. The sum now in the registry of the court not being 
Buffieient to pay ail claims in fuU, this ruling will resuit, according 
to my calculation, in excluding about $170 from the claim of Parker, 
Wise Co., and about |1,400 from that of A. L. Saville. 

Mr. Wm. H. Jones. "Am I to understand your honor as laying 
down a gênerai rule for this court that hereafter ail maritime claims 
which hâve accrued more than six months previous to the libeling of 
a boat shall be declared stale, and that subséquent claims shall hâve 
priority of rank over the same ?" 

The Court. "No; it is not my intention to make that period the 
limit in ail cases. In the case at bar the testimony satisfies me that 
Parker, Wise & Co. and A. L. Saville, during ail the time they had 
dealings with the Sherlock, v?ere acquainted with her financial con- 
dition. The boat traded between this city and New Orléans, and 
was frequently hère. Thèse two intervenors, therefore, had abundant 
opportunity to enforce their claims. Although they knew that the 
boat was practically insolvent, they took no steps whatever looking 
toward the enforcement of their claims, but continued to give the 
boat additional crédit, knowing that others were doing the same thing. 
Under such circumstances, claims more than six months old should 
be declared stale. There may be cases in which a longer time would 
be recognized. It should dépend upon the circumstances of the par- 
ticular case." 



As to money advanced, see T?ie Quiding Star, (on appeal,) 18 Fmt. Kep 
263. As to claims become stale, see Coburn v. JPactors' & Traders' Ins. Co. 
20 FED. Rep. 644; The Arcturus, 18 Fed. Rep. 743, 746.— [Réf. 
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J5ADGBR V. MULVILLE. 

(CUrmU Cmirt, 8. D. New York. November 17, 1884.) 

Removal of Cause — Timb op Application. 

A cause cannot be removed f i ora a state court after the term at wMch it stood 
for trial, althotigh tbe exigencies of the business of the court at that term were 
such that it could not be reached. 

Motion to Eemand Cause. 

Wm. W. Bddyer, in person. 

G. A. Siexaa, for Mulville. 

Wheeler, J. This cause stood for trial at the September term of 
the city court. It was not removable at a subséquent term, although 
the exigenciea of the business of the court at that term were such 
that it could not be reached. The motion to remand is granted, with 
costs. 



Gbindrod and others v. (Jrine and others. 

(Oircuit Court, 8. JD. Nm York. December 4, 1884.) 

Removai, op Cause — Citizenship. 

Where the controvcisy is wholly between citizens of différent statea, although 
not wholly between citizens of the state where the suit is brought and citizens 
of other states, and the party petitioning for removai appears from the plead- 
ings to be actually interested in the controversy, the case may be removed, 
under section 2 of the act of 1875, on pétition by him alone. 

Motion to Eemand. 

Wm, J. Lipman, for Crîne. 

Wheeler, J. The pleadings do not show the citizenship of the 
parties. The pétition for removai shows that the plaintiffs are ail 
citizens of Pennsylvania ; that the petitioning défendant is a citizen 
of Massachusetts, and the other défendants are citizens of New York. 
The controversy is therefore wholly between citizens of différent 
states, although not wholly between citizens of the state where the 
suit was brought and citizens of other states. The petitioning de- 
fendant appears from the pleadings to be actually interested in the 
controversy. Under the act of 1875, "either one or more of the plain- 
tiffs or défendants, actually interested in such controversy, may re- 
move said suit." Snpp. Rev. St. p. 174, § 2. Accordingly, this suit 
was properly removed by tbe petitioning défendant alone. Barney v. 
Latham, 103 U. S. 205; Kerl'mg v. Cotzhausen, 16 Fed. Eep. 705; 
Mosher v. St. Louis, etc., Ry. Co. 19 Fed. Eep. 849. 

The motion to remand is denied. 
T.22F,no.5— 17 
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CuERY and others, Assignées, etc., p. Llotd and othera. 

(District Court, W. S. Pennsylvania. Beptember 3, 1884.) 

1. Bankbuptct — Bquity op Ckeditobs. 

Creditors can work out equities only through the rights of tho parties where 
therè is no fraud. 

a. BÀMB— Erection of Dwellino foe Son— Charge ok Laitd. 

A banker, at a time when he was entirely free from pecuniary embarrass- 
ment, and apparently possessed of abundant means of his own, without frauda- 
ient or wrongful intent voluntarily erected a dwelling-house upon his son's 
land witliout requost of tbe son, who innocently acquiesoed in tho gratuitous 
act of his father, believing him to be a man ôf great wealth. The father sus- 
pended about the time the building was completed, in conséquence of a gênerai 
flnancial panic, and he was subsequently adjudged a bankrupt. Upon a bill 
flled by his assignées, held, that the voluntary expenditure so made hy the father 
was not a ground for charging the son or his land. 

3. Bame — Equitable Relief DuciiBEABiiB Undeb General Pbater. 

A bill in equity charged that, in pursuance of a fraudaient conspiracy be- 
tween grantor and grantee to defraud tlie creditors of the former, a voluntary 
deed of conveyance of land was made and subséquent iraprovements put 
thereon by the grantor, and the spécifie prayers of the bill were that the deed 
be declared null and void as against the creditors of the grantor, and for the 
reconveyance of the land and an account of rents. The proofs did not sustain 
any of the allégations of fraud, and it appeared that the deed of conveyance 
was for a valuàble and adéquate considération. Held that, under the prayer 
for gênerai relief, compensation for the value of the improvements was not de- 
creeable. 

4. Samb — Dealings between Parent and Child. 

Business dealings between parents and children, or near relatives, are to be 
treated as are the transactions of other people, and if the àonajides thereof is 
attacked the fraud alleged must be proved. 

In Equity. 

George M. Reade and George Shiras, Jr., for complainants. 

Samuel S. Blair and John M. Kennedy, for respondents. 

AcHBsoN, J. For many years prier to the transactions out of which 
this litigation arose, William M. Lloyd was a banker of good financial 
repute. He individually carried on the banking business under the 
style of Wm. M. Lloyd & Co., at Altoona, Pennsylvania^ his place of 
résidence, and in the name Lloyd & Co., at Ebensburg, Pennsylvania ; 
and he was also a partner in the banking firms of Lloyd, Caldwell 
& Co., at Tyrone, Pennsylvania; of Lloyd, Huff & Co., at Latrobe 
and Greensburg, Pennsylvania ; and of Lloyd, Hamilton & Co., at New 
York city. His crédit stood very high, and was undoubted until after 
the financial crisis which came upon the country in the fall of 1873. 

On the thirtieth of October of that year he was compelled to sus- 
pend; his financial difficulties, it would seem, having their origin in 
the New York house. He soon submitted a statement of his affairs 
to his creditors, who, at a gênerai meeting, granted him an extension 
for one, two, three, and four years. Such was the confidence felt in 
his ability to pay under the extension that his neighbors in large 
numbers became his guarantorsin différent sums, the aggregate amount 
being $425,000. He resumed business on February 2, 1874. 
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He paid tbe ûrst iustallmeut of bis exteuded debts, but about tbe 
middle of August, 1875, suspended business a second time. On Sep- 
tember 18, 1875, he executed a deed of voluntary assignment for tbe 
benefit of his creditors. On November 11, 1875, certain of bis cred- 
itors filed a pétition to bave bim adjudged a bankrupt, and be was 80 
adjudged June 24, 1878. Tbis suit is by bis assignées in bankruptcy. 
Tbe subject-matter of tbe bill is real estate, alieged to bave been dis- 
posed of by Mr. Lloyd in fraud of bis creditors, and personal estate, 
viz., mortgages, etc., alieged to bave been transferred by bim, eitber 
in fraud of bis creditors or by way of nnlawful preferential payments. 
Tbe contest, bowever, is narrowed down to tbe real estate, tbe otber 
claims having been abandoned, or not being pressed. Tbe principal 
matter in controversy, and tbat to wbicb most of tbe évidence relates, 
is a pièce of land in tbe suburbs of tbe city of Altoona, baving tbereon 
erected a stone dwelling-bouse and otber improvements. Tbe third 
anàfuurth paragraphs of tbe bill concern tbis property. 

Tbe third paragraph, in substance, charges that William M. Lloyd, 
being insolvent, on November 11, 1871, made a fraudulent gift of 
said land, by deed of conveyance, to bis son John Lloyd, one of tbe 
défendants, witb intent to defraud bis creditors, wbicb gift John ac- 
cepted, witb the like fraudulent intent; and that the secret purpose 
of both was that John should bold the land for tbe benefit of William 
M. Lloyd and bis family, or for tbe joint benefit of tbe father and 
son. The substance of the charge in tbe fourth paragraph is tbat 
William M. Lloyd, being insolvent, and acting in collusion witb bis 
son John, witb intent to defraud his creditors, and in pursuance of a 
fraudulent agreement between bim and John, erected a stone dwell- 
ing, witb otber improvements, upon said land, at a cost of from 
$40,000 to $50,000, "and tbat said conveyance was made, and the 
said large and valuable improvements put tbereon, in order to pre- 
vent tbe just creditors of the said William M. Lloyd from baving the 
benefit of the money expended in the purchase of the said land, and 
expended upon tbe buildings and in making tbe improvements put 
upon the said land." Tbe spécifie prayers of tbe bill are that the 
deed of conveyance may be adjudged null and void, and John Lloyd 
be deereed to convey to the plaintiffs the land "and improvements 
tbereon," and for an account of rents. 

The answer traverses ail the allégations of fraud; admits a convey- 
ance on November 11, 1871, but dénies that it was voluntary; al- 
lèges it was made in exécution and performance of a contract between 
William M, Lloyd and John Lloyd, made in 1866, and sets up, in 
substance, the facts about to be stated. 

In the year 1865 John Lloyd, then aged 24 years, who previously 
was a clerk in tbe banking-house of William M. Lloyd & Co., re- 
moved from Altoona to tbe state of Tennessee, where be settled and 
engaged in tbe business of farming and fruit culture, near tbe city 
of Nasbville, upon a farm wbicb he bad bought witb means given 
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him by his father. It cannot be doubted that the latter was then 
abundantly able to make such a gift, and the good faith of that trans- 
action is unassailable. William M. Lloyd and John Lloyd both les- 
tify that in the year 1866 the former, who then owned nearly the 
entire stock of the First National Bank of Altoona, wrote to John 
proposing that he should give up his business in Tennessee and retum 
to Altoona and take the cashiership of the bank, and, as an induce- 
ment to John to do so, ofifered to procure for and give him, in addi- 
tion to his salary as cashier, the land hère in question, and that 
John, by letter, accepted his father's proposition. Thèse letters are 
not produced, but there is suffieient proof of their loss. And I may 
as well, at this point, say that it does not strike me as suspicions or 
surprising that they were not preserved, in view of the mutual confi- 
dence Bubsisting between the father and son. Moreover, after the 
deed was executed there was no reason for preserving them. 

The testimony of the Lloyds, father and son, in respect to the con- 
traet between them, is corroborated by that of S. C. Baker. The land 
in controversy is part of the Beal farm, which William M. Lloyd, 
Thomas McCauley, and Mr. Baker jointly acquired in April, 1866; 
and thèse three were the grantors to John Lloyd in the deed of No- 
vember 11, 1871, conveying him the land. Now, referring to that 
conveyance, Mr. Baker testifies: "Years before, there was an under- 
standing between thé three of us that William M. Lloyd was to hâve 
that property for his son John, who was then in the south." It is 
hère worthy of mention that Thomas McCauley had died before the 
testimony in this case was taken. It is shown that as soon as John 
Lloyd could get ready to leave Tennessee he did so, and he returned 
to Altoona in the spring of 1867. He was immediately thereafter 
elected to the cashiership of the said bank, accepted the position, and 
entered upon the discharge of his duties, and has ever since contin- 
ued in the cashiership. 

The testimony of William M. Lloyd and John Lloyd is strongly 
confirmed by what occurred immediately after John's retum to Al- 
toona, and subsequently; the facts about to be stated being shown by 
indubitable évidence. About the first of April, 1867, John entered 
into exclusive possession of the land in question. The Beal man- 
sion stood on the land, and John occupied it until the fall of 1867, 
when, finding the house uncomfortable on account of its dilapidated 
condition, he moved out. He then leased it to a tenant, and it was 
leased by him to successive tenants, who occupied it until some time 
in 1872. In 1868 he put a fence around the land, except on the side 
next his father's homestead property. Besides fencing, he ditched 
the land, and planted trees on it. His improvements, down to the 
date of his deed, (November 11, 1871,) had cost him from $1,700 to 
$2,000, while the rent he received was trifling. The land was as- 
sessed to John Lloyd in 1868 and thereafter, and the taxes paid by 
him, except that, by some mistake, it was omitted from the trien- 



CUREY V. liLOYD. 261 

niai assessment of 1871, and no taxes were paîd by any one on the 
land during that year aud the two succeeding years. But afterwarda 
it was assessed to and the taxes were paid by him. As early as 
1870 this land appeared platted on a public map of the city of Al- 
toona with John Lloyd's name thereon as owner. This map was in 
common use in the city of Altoona among conveyancers and others, 
and was hung up in public places. On the tweiity-fourth and twenty- 
fifth of August, 1871, James L. Griven, a surveyor, surveyed the land 
for John Lioyd, and on October 5, 1871, gave him a plat of survey 
showing the courses and distances, and the exact area, viz., 26 acres 
and 140 4-10 perches; and on November 11, 1871, William M. 
Lloyd, Thomas MeCauley, and S. G. Baker executed and delivered to 
John Lloyd a deed for the land, according to the plat of Given's sur- 
vey, for the expressed considération of $4,719. In aecounting with 
Thomas McCauIey and S. G. Baker, his co-owners of the Beal farm, 
William M. Lloyd settled for this land at the same rate (with inter- 
est added) at which they bougbt the farm in the spring of 1866; a cir- 
cumstance confirmatory of Baker's statement as to the early arrange- 
ment by which William M. Lloyd *secured this pièce of the farm for 
John, for the land had risen in value between 1866 and 1871. The 
parties state that the delay in exeeuting the deed was due to mère 
neglect. The deed was recorded March 30, 1872. 

The theory of the bill is that the conveyance of November 11, 1871, 
was not only a voluntary one, but covinous also; not constructively 
fraudulent merely, but actuallyso, — the intent of both father and son 
being thereby to cheat and defraud the creditors of the former. I 
am unable to accept this theory. The hypothesis is not only dis- 
proved by the direct évidence touohing the transaction, but is entirely 
iticonsistent with the surrounding oircumstances. The crédit of Wil- 
liam M. Lloyd was then good and ùnquestioned. At no time did it 
stand higher. He was in no pecuniary trouble and apprehended 
none. His business was, at least apparently, prosperous. Of his 
actual financial condition I shall soon hâve occasion to speak. At 
présent I content myself with saying that, whatever that condition 
really was, he undoubtedly believed himself to be a man of very great 
wealth ; which was likewise John's belief. I am altogether convinoed 
that the transaction of November 11, 1871, was thoroughly honest 
in intent. And had it been, as claimed, a mère gift of the land, it 
could not, at any rate, be successfuUy assailed for meditated bad 
faith. But it was not a gift. The conveyance was not a voluntary 
one, but was executed on the footing and in performance of the con- 
tract between William M. Lloyd and John Lloyd, the terms of which 
hâve been stated. That the considération moving from John was a 
valuable one, and sufficient to sustain the contract, is too plain for 
argument. And whether the contract is referable to the letters which 
passed between the father and son in 1866, or is to be treated as 
resting in paroi strictly, John's title dates back at least to the spring 
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of 1867, when, having broken up hia business in Tennessee, he re- 
tumed to Altoona, Pennsylvania, fulfilled his part of the eontract, 
and in pursuance thereof took exclusive possession of the land. 
Upon the assumption of a mère paroi eontract, the proofs hère in re- 
spect to the identity of the land, the terms of the eontract, perform- 
ance by the purchaser, the taking possession by him in pursuance of 
the eontract, the continuance of that possession and the notoriety 
thereof, improvements made, asaessment of taxes to and payment by 
the purchaser, are so direct, positive, express, and unambiguous as 
to take the case ont of the statute of frauds under the most exacting 
of the authorifcies. McGibbeny v. Burmaster, 63 Pa. St. 832; Mil- 
liken v. Dravo, 67 Pa. St. 230. John, therefore, was clearly entitled to 
the spécifie performance of his eontract, had his right to a deed been 
denied. But it was not questioned; and when the deed of convey- 
ance of November 11, 1871, was executed and delivered, he had a 
perfect and unimpeachable title, whether his father was then solvent 
or insolvent. 

We might, therefore, dispense altogether with any inquiry into the 
then financial status of William M. Lloyd, were it not for what oc- 
curred so sodn afterwards, and which is shortly to be mentioned. 
Looking back after this lapse of time, it is very diffieult, if not im- 
possible, to détermine with eertainty what the actual financial con- 
dition of William M. Lloyd was on November 11, 1871. He himself 
testifies : "I was worth a half a million of dollars over ail liabilities. 
It was not uneertain at that. I was fuUy informed of the facts;" 
and he fixes his then yearly income at $50,000. But Mr. Lloyd 
enters into no détails, and his figures are in the nature of an estimate. 
A vast amount of testimony was taken to show the state of his affairs 
on November 11, 1871, and the case is loaded down with complex and 
contradictory financial exhibits having relation to that particular date. 
The expert witnesses — the accountants, representing the respective 
sides, who speak from a mère examination of the books of the several 
banking houses which Mr. Lloyd conducted or in which he had an in- 
terest — widely differ in their views. And when real estate is touched, 
there is a great diversity of opinion as to values among the wit- 
nesses, as might be expeeted. The aggregate of his debts, which in 
the main were to depositors and holders of certifieates, was large, — 
in the neighborhood of $2,000,000. But the assets of the several 
banking concerns, as shown by the books, were also large; and upon 
the best judgment I can form. from a study of the exhibits were in 
elear exeess of ail his debts, although not very largely so. But in 
addition to those assets Mr. Lloyd had other more strictly personal 
assets, such as real estate, stocks, bonds, etc., to a large amount. 
According to the défendants' évidence thèse personal assets greatly 
exceeded $500,000. No doubt the values placed by the défendants' 
witnesses on the real estate are extravagant ; but, after ail reasonable 
abatement, thèse personal as'isets were very large. And the évidence 
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leads me to the conclusion that on November 11, 1871, William M. 
Lloyd was entirely solvent. 

In the spring of 1872 William M. Lloyd began the érection of a 
dwelling-house upon John's land, the 26-acre tract. His original 
purpose was to build at a cost net exceeding $10,000; but his son- 
in-iaw, Mr. Hutchison, persuaded him to change his purpose and 
employ an architect, who prepared a plan. The limit of cost which 
Mr. Lloyd then fixed was $16,000. Mr. Hutchison took charge of 
the érection of the building, and Mr. Lloyd gave little personal atten- 
tion to the matter. The house proved to be a much more coatly affair 
than he antieipated. It is described in the bill as "a large stone house, 
constructed in the most élégant and expensive architectural style, and 
finished in the most élégant, rioh, extravagant, and expensive man- 
ner throughout the inner part of the building." The cost, including 
a stable, ran up to the sum of $49,770.59. When Mr. Lloyd's sus- 
pension occurred, in October, 1873, the house was well on towards 
completion. The materials necessary to complète it, although paid 
for afterwards, had already been contracted for, and were delivered, 
or ready for delivery, and the wood worked out. Mr. Lloyd got him- 
self released from contracts for expensive gas-fixtures, and, so far as 
he eould, from contracts for mantels. Upon his suspension the work 
was stopped, but was resumed in about two months; and in the mid- 
dle of February, 1874, Maxwell Kinkead, Mr. Lloyd's son-in-law, 
moved into the house ; and in the spring of 1874 William M. Lloyd 
and his wife went there to board with Mr. Kinkead. 

I am satisfied frora the évidence that William M. Lloyd entertained 
no purpose of building on John's land when the deed of November 
11, 1871, was executed. The project was of a later conception. I 
am also convinced by the proofs that he put thèse improvements on 
John's land without his request and without Consulting him. There 
was no agreement, arrangement, or understanding between the father 
and son in respect to them. It was a purely voluntary act on the 
part of William M. Lloyd. He himself entertained the purpose of 
making an exchange with John, and of giving him for his land the 
old homestead property, consisting of 19 acres of land; and, while the 
stone building was in progress, John was told by members of the fam- 
ily that his father entertained such purpose. In his testimony John 
says: "I suppose I would bave exehanged if he had wanted me to." 
While thèse improvements were going on, — until his suspension, in 
October, 1873, — William M. Lloyd's crédit continued unimpaired, and 
he was entirely free from finanoial embarrassment. I bave no doubt 
both he and John speak the truth when they respectively testify that 
they then believed he was worth a half a million of dollars. The be- 
lief tbus entertained by them must be taken into aocount in passing 
judgment on their conduct. It must be remembered, too, that the 
father and son had the utmost confidence in each other, and were not 
dealing as strangers would. The father assumed that the son would 
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make the exohange he himself had in contemplation, and John, with 
filial respect, acquiesced without question in what his father was do- 
ing. Their testimony explanatory of thèse transactions, and ail the 
attending cireumstances, lead me to reject the theory of a fraudaient 
collusion between them. To my mind the very character of thèse im- 
provements repels the idea that William M. Lloyd intended to with- 
draw from his creditors the money invested therein. Had he medi- 
tated such a fraud it would hâve taken any other shape than this 
unproductive and wasteful expenditure of money; for that such it 
was, in that locality, the évidence plainly indicates. Thus, John 
Crown, the plaintiffs' witness, when asked by them, "What is a fair 
rental value of the stone-house property?" answered: "Forty or fifty 
dollars per moath, if a man could be found who had sufficient means 
to pay it. If vacant to-morrow, it might stand idle a long time." 

Without further élaboration, I content myself with saying that the 
conclusion to which the évidence has brought me is that in the mat- 
ter of the improvements put upon John's land there was no fraudulent 
conspiracy between him and his father, as charged in the bill, nor 
any collusion or understanding whatever between them; and that 
thèse improvements were mada by William M. Lloyd of his own will, 
without fraudulent intent towards his creditors, or any wrongful 
purpose, but innocently, under the belief that he was possessed of 
great wealth, and in the expectation that upon his request John would 
make an exchange of properties. 

The object sought by the plaintiffs throughout this litigation has 
been the overthrow of the deed of November 11, 1871, as a voluntary 
apd fraudulent conveyance. The spécifie prayer of the bill is for 
such relief, and to that end the évidence was directed, as was the ar- 
gument of eounsel. It was, however, suggested at the hearing that 
should John's title to the land prevail, still the plaintiff should hâve 
a decree for the value of the improvements put thereon by William 
M. Lloyd ; and this is repeated in the brief of eounsel, and some au- 
thorities cited to support that viow. This subject has received from 
me the most serions considération, with a resuit unfavorable to the 
plaintiffs. 

In the first place, it is plain that the bill was not framed with a 
view to any such relief. The case which it présents rests exclusively 
upon the fraudulent character of the deed and the conséquent nullity 
of John's title. It has no other basis. The spécifie prayers of the 
bill are for a decree declaring the invalidity of the deed, decreeing a 
conveyance, and for an account of rents. True, there is the prayer 
for gênerai relief. But the spécial relief prayed at the bar must es- 
sentially dépend upon the proper frame and structure of the bill. 
Story, Eq. PI. § 42. "In order to entitle a plaintiff to a decree 
under the gênerai prayer différent from that specifically prayed, the 
allégations relied upon must not only be such as to afford a ground 
for the relief sought, but they must bave been introduced into the bill 
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for the purpose of sTiowîng a claim to relief, and not for the mère pur- 
pose of corroborating the plaintiff's right to the spécifie relief prayed, 
otherwise the court would take the défendant by surprise, which is 
contrary to its principles." 1 Daniel, Ch. Pr. 386. Thus, where a 
bill waa filed for the spécifie exécution of a contract for the purchase 
of land, alleged" to be evidericed by a written mémorandum, and that 
allégation was not sustained by the proof, it was beld that the plain- 
tiff could not, under the prajer for gênerai relief, obtain compensa- 
tion for improyements upon the land. Smith v. Smith, 1 Ired. Eq. 
83. And 80, hère, it seems to me that under the frame and structure 
of the bill compensation îs not decreeable. Herring v. Richards, 1 
MeCrary, 577; S. C. 3 Fed. Rep. 439. 

Again, upon the proofs, no just decree for the value of the improve- 
ments could be made. Their cost would by no means be the true 
standard. There can be no doubt that thèse large expenditures addéd 
no corresponding increase to the value of the land, but in a great de- 
gree were sunk, It is probable that a mpdest mansion, costing 
$8,000 or $10,000, would bave added more value to the land than 
this pretentious structure. 

But waiving thèse considérations, and assuming the question as 
properly arising upon the pleadings and proofs, upon what just prin- 
ciple could a decree be made against John Lloyd or his land for the 
value of thèse improvements ? Cases tliere are in which the owner 
of land, standing by and permitting another to expend money in im- 
proving it, bas, in equity, been deemed a delinquent, and been com- 
pelled to pay for the improvement. "But in thèse cases there is al- 
ways some ingrédient which would make it a fraud in the owner of 
the land to insist on his légal right." Crest v. Jack, 3 Watts, 239. 
What such ingrédient is there hère ? John did not solicit his father 
to make thèse improvements, nor encourage him to do so, nor did 
William M. Lloyd act in ignorance in respect to the title, nor was 
he misled. If John had refused to make the exchange of properties 
which his father had had in contemplation, there might possibly be 
some ground for raising an equity against him. But John was never 
asked to make the exchange; nor do the plaintiffs propose anything 
of that kind. Indeed, it would seem such exchange would hâve se- 
cured no advantage to William M. Lloyd, or his estate in bankruptcy, 
for the plaintiffs' counsel in their printed brief, at page 28, say : "The 
old mansion house, with the nineteen acres surrounding it, is nigher 
the center of the city and quite as valuable as the new stone house 
and the 26 acres." 

Says Chief Justice Gibson in McClure v. McClure, 1 Pa. St. 378 : 
"Expenditure in improvements without stipulation or request is gra- 
tuitious, and, like any other unsought service, not the subject of com- 
pensation by bill or action." And in Rush v. Vought, 55 Pa. St. 438, 
444, the court déclare : "Equity will enforce a trust or a contract, 
but cannot create a title where none exists. • * * Creditors can 
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work ont equities only through the rights of the parties where there is 
no fraud." 

Our case is one of gratuitous expenditures innocently made. The 
cases which the plaintiffs' counsel cite are very différent. In Athey 
V. Knotts, 6 B. Mon. 29, there was not only an ingrédient of bad faith, 
but the interest which the creditors of the fraudulent insolvent 
reacbed, was bis own portion of the rents. In Divine x.Steele, 10 B. 
Mon. 323, there was a request to make the improvement, and the in- 
solvent himseif had an enforceable claim. In Lynde v. McGregor, 
13 Allen, 182, the wife had executed a mortgage of her land for three 
times the sum loaned, and the improvements were made by collusion 
between the husband and the mortgagee to defraud the creditors of 
the former, who, as I apprehend the case, sought to reach the im- 
provements through the mortgage. At any rate, there was the élé- 
ment of actual fraud; and, if the wife was otherwise innocent, she 
bad plaeed in the hands of the guilty conspirators a mortgage for a 
false amount. 

The English authoritîes recognize this distinction : if a man, who 
af terwards becomes bankrupt, bas advanced money to bis son, in such 
a shape, or which bas been applied tosuch purposes, that an existing 
lien in respect to that spécifie money so advanced can be made out, 
that lien will pass to the assignée in bankruptcy ; but where the money 
bas been advanced and disposed of in such a way as to raise no lien, 
then it cannot be reclaimed by the assignée. Fryer v. Flood, 1 Brown, 
Ch. 161; Ex parte Shorland, 7 Ves. 88, note, (Sum. Ed.) 

In Campion v. Cotton, 17 Ves. 264, on a creditors' bill to set aside 
a settlement of land on a wife, where there had been subséquent vol- 
untary expenditures by the husband in improvement by building and 
enfranchising copy-holds, the master of the roUs, Sir William Gkant, 
af ter showing there was no ground to avoid the settlement, said : 

"As to the additional value that the land may hâve received by building, 
subséquent to the marriage, or by enfranchising copy-holds, I do not see how 
it is possible to malie a mère voluntary ex;penditure by him upon her estate a 
ground of charge against her or her estate." 

No more can I see how it is possible justly to charge John Lloyd 
or bis land for purely voluntary expenditures by his father, inno- 
cently made by him, and innocently permitted by the son. The heir, 
who after descent cast takes the acoruing rents, is not accountable 
therefor to the creditors of his insolvent ancestor. McCoy v. Scott, 
2 Eawle, 222. And in Fripp v. Talbird, 1 Hill, Eq. (S. G.) 142, where 
a voluntary deed was set aside as void against creditors, a decree for 
an account of profits enjoyed was refused ; the court well saying : "It 
would operate as a bardship, approaching a fraud, to make one ac- 
count for profits which be may hâve expended in the just confidence 
of their being his own." It would be a still barder thing to compel 
a son to pay for unsought expenditures gratuitously made by his 
father under the circumstances which existed hère. 
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Thîs opinion bas so grown on my hands, in spite of ail efforts to 
the contrary, that I must restrict myself to a mère etatement of tlia 
facts, with my conclusions thereon, as respects the other subjects of 
controversy. The bill seeks to set aside, as fraudulent as against 
creditors, other deeds for other real estate, — three distinct properties. 
One of thèse is the Endress property. On May 8, 1871, Zachariah 
Endress conveyed a lot of ground, containing six acres, to William 
M. Lloyd for $10,500, of which $2,500 were paid, and' notes given 
for the balance of purchase money. After Mr. Lloyd's suspension, 
Endress agreed to extend the time of payment upon John Lloyd's 
indorsing new notes, which was done. Afterwards, the property hav-v 
ing greatly depreciated, William M. Lloyd proposed to Endress that 
he should take back the property and surrender the notes, which 
Endress deelined to do, William M. Lloyd then sold and conveyed 
the property to John Lloyd for |8,000, John giving bis notes there- 
for, bearing interest. Endress took thèse notes and surrendered 
William M. Lloyd's. At this time the property was not worth $8,000. 
Still later, John Lloyd's bargain being likely to prove a losing one, 
be prevailed on Endress to throw off $3,000, and take in cash $1,000 
and notes of himself and John P. Bowman for the balance. Thèse 
iast-mentioned notes John Lloyd and Bowman paid with their own 
moneys. I discover no fraud in the affair. It is said the land bas 
appreciated in value. But we must regard the state of things at the 
date of the transaction. If this had been a matter between straa- 
gers no one would hâve suspôcted frand. But business dealings be- 
tween parents and children, or near relatives, are to be treated as 
are the transactions of other people; and if the hona fides thereof is 
attaoked, the fraud alleged must be proved. lîeehling v. Byers, 9é 
Pa. St. 316. 

The bill charges that John Cramei- conveyed by deed four lots of 
ground in Altoona to William M. Lloyd for the considération of $8,000, 
and that afterwards, on June 5, 1874, William M, Lloyd, John Lloyd, 
and John P. Bowman, oonspiring together to defraud the creditors of 
the former, destroyed that deed, and procured a new one to be made 
from Cramer to John Lloyd, without any new or other considération 
being made, and this for the purpose of fraudulently withdrawing the 
property from the reacb of the said creditors. I find the facts to be 
thèse: By articles of agreement, dated April 22, 1873, John Cramer 
sold thèse lots to William M, Lloyd for $8,000, and on the agreement 
a payment of $2,667 is indorsed. In the spring of 1874 Cramer tend- 
ered a deed to Mr. Lloyd, and demanded payment of the balance of 
purchase money. He was unable to pay, and so informed Cramer, 
Mr. Tierney, a member of the bar, who was présent at the tender on 
behalf of Cramer, testifies : "It was understood betweèn Cramer and 
Mr. Lloyd, at the time, that, owing to his inability to pay, the articles 
of agreement or bargain was canceled. " Cramer then éought a pur- 
cbaser, and, failing to sell to Mr. C. Hauser, he offered the property 
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to John F. Bowman, wbo agreed to buy if Jolin Lloyd would join him. 
Ibis, John consented to do; and Cramer executed a deed to John 
Lloyd on June 5, 1874, for the price of $4,195, which was the then 
f uU value of the property, and, indeed, rather more than it was worth. 
It had greatly depreciated in value after the panie of 1873. John 
Lloyd and Bowman gave Cramer their notes for the price, and after- 
wards paid them with their own f unds. Uuder the évidence, it is per- 
fectly clear that the agreement of sale between Cramer and William 
M. Lloyd was rescinded by them honafide. It appearsthat William 
M. Lloyd coUected the reuts until the fall of 1875, but it is showu that 
it was because Mr. Bowman requested him to do bo, and pay the taxes. 
The charges in the biil in respect to this property are not sustained 
by the proofs. There is nothing shown to impeach the integrity of 
the transaction. 

The remaining subjeet-matter of the bill is what is known as "The 
TJnity Township Goal Property," situated in Westmoreland county, 
Pennsylvania, an undivided one-third of which William M. Lloyd 
sold and conveyed to John Lloyd on June 29, 1875, at the same time 
leasing to him another undivided third part. This coal property was 
purchased in 1872 by Lloyd, Huff & Co., a firm composed of Will- 
iam M. Lloyd and George J. Huff, and was paid for with the part- 
nership funds, although the deed was made to Lloyd and Huff as 
tenants in common. On January 1, 1873, Lloyd, Huff & Watt suc- 
ceeded the firm of Lloyd, Huff & Co., the only change being that of 
name and the introduction into the firm of William H. Watt. The 
new firm took the assets and assumed the debts of the old firm and 
continued the business. On June 10, 1875, Huff conveyed his in- 
tercst in this coal property to William M. Lloyd. On June 29, 1875, 
William M. Lloyd conveyed an undivided one-third interest in the 
property to Watt, and at the same time made the above-recited con- 
veyanee and lease to John Lloyd. Simultaneously, John Lloyd and 
William H. Watt formed a copàrtnership, by articles of agreement, 
for the purpose of opening mines upon and mining coal from said 
property. William M. Lloyd, by a subjoined agreement under seal, 
consented to the said articles of copàrtnership. By the terms thereof , 
the profits due to the one-third interest of William H. Watt and due 
to the one-third interest of William M. Lloyd, leased to John Lloyd, 
were appropriated to the payment of the debts of Lloyd, Huff & 
Watt, and said two-third parts of the coal property were subjected to 
the payment of the debts of said firm, and were put into the new 
partnership impressed with the lien thereof. 

For the undivided one-third interest conveyed to John Lloyd, he 
gave his promissory notes, aggregating $10,000: one for $3,500, 
payable in two years; and the others for $1,250, each payable in 
four, five, six, seven, and eight years, without interest. Thèse notes 
William M. Lloyd immediately indorsed over to Lloyd, Huff & Watt, 
and delivered them to Mr. Watt, who then représentée the creditora 
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of that firm, which had been granted an extension, and was in the 
iiaads of a committee of creditors. As the notes of John Lloyd ma- 
tured, they were paid by him, and the ^roceeds hâve gone to the 
creditors of Lloyd, Huff & Watt. 

The enterprise into which John Lloyd and William H. Watt em- 
barked, involved the opening up of coal mines at a large expenditure 
of money, and they did thus expend from $10,000 to $12,000. Be- 
fore the oonveyance by William M. Lloyd to John Lloyd of the third 
interest in this property, some of the creditors of Lloyd, Huff & Watt 
■were consulted by Mr. Watt, and they approved the sale. The price 
which John Lloyd gave, as represented ûy bis notes, under the cir- 
cumstances, was fair, and ail the property was worth. The lease to 
John Lloyd, which was for 12 years, stipulated that no royalty should 
be payable to William M. Lloyd until the debts of Lloyd, Huff & 
Watt were paid. This disposition of th^ property was in the interest 
of the creditors of that firm, none of whom hâve complained of it. 
Although the title of the property was not convéyed to the partners 
as such, or for the use of the firm of Lloyd, Huff & Go., it was bought 
with the money of that firm. And while William M, Lloyd was not 
bound to dévote it to the firm debts, still it was a proper and strictly 
équitable thing to do. Under ail the circumstanoes, I fail to discover 
anything fraudulent in the transaction. 

Let a decree be drawn dismissing the bill, with costs. 



Wabash, St. L. & P. Et. Co. r. Central Trust Co. op New Yoeb, 

and others.* 

{Circuit Court, K D. Missouri. October 2, 1884.) 

1. CONTRACTS OV BbCBIVERS. 

Where a railroad coinpany contracted for rails, but became insolvent and 
passed into the hands of receivers, before they were delivered, and in order to 
avoid litigation, and with the expectation of earning freight by transporting 
ores for tlie vendor, the receivers of the road agreed to receive the rails at the 
contract price and pay for them at a specified time, though thé contract price 
was more tlian the rails could then hâve been purchased in the market for, and 
the rails were delivered ; but upon its thereaf ter appearing that there was no 
hope of earning anything in transporting freight for the vendor, said receivers 
declined to pay the agreed priée, held that they were bound to comply with 
their obligation. 

2. Sahe. 

Semble thaX a court should not authnrize or direct its receivers to enter into 

obligations which the neoessities of the case do not absolutely require, but that 

> when entered into with authority iheir obligations should be strictly fulfllled. 

In Equity. 
iReported by Benj. F. Rex, Esq., of the St. Louis bar. 
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Henry Hitchcock, for receîver of Ore & Steel Co. 

Wells Blodgett, for receivers of Wabash, St. L. & P. Ey. Co. 

Wager Swayne and Henry F. Kent, for complainant. 

Butler, Stillman é Hubbard, for défendants. 

Brbwee, J., (orally.) In the case of The Receîver of the St. Louis 
Ore é Steel Company v. The Wabash Railway Company application 
was made for an order on the receivers of the Wabash to pay the bal- 
ance due upon contract for steel rails delivered. It appears that, 
prior to the passing of the ore and steel company and the Wabash 
Eailway Company into the hands of receivers, a contract for steel 
rails was made between the Missouri Pacific Eailway Company and 
the ore and steel company, vrhich, as to 12,000 tons, was accepted by 
the Wabash road. After the Wabash Eailway Company passed into 
the hands of the receivers, the question came up as to the carrying 
eut of that contract. Withc^pt going through the prior détails of th© 
transaction, it appears that, after the receiver of the ore and steel 
company was appointed, some hésitation or some objection arose in 
regard to the matter, and tlie agent of the receiver gave a letter in 
référence to 2,200 tons, for whioh an order was then outstanding, 
that the receivers would pay for thèse by the thirteenth of the ensu- 
ing month, after their delivery. The rails were delivered and partial 
payment made, and the question is as to the payment of the balance 
iinder that delivery of 2,200 tons and that letter of the agent. The 
receivers hesitate, to make the payment, and, I think, very properly, 
because the contract priée of thèse rails is somewhat in excess of 
what those rails could hâve been contracted for at the time the re- 
ceivers were appointed; and because, also, there was baek of this 
contract an understanding and expectation that the Wabash would 
receive profits to itself from the transportation of ore from the ore and 
steel company. The latter expectation has, for the présent, at least, 
failed. There ia also back of the appointment of the receivers an 
outstanding claim against the ore and steel company for freight, more 
or less. 

Now, technically, a claim agaînst the company prior to its insolv- 
ency, does not become a claim which the receiver can pay by divert- 
ing the property of the corporation placed in his hands. The receiver 
of the ore and steel company cannot, of course, take the property of 
that corporation and pay one créditer and not another. Neither can 
he, by entering into contract with such creditor, enable that creditor, 
by way of offset, to secure the payment of its debts, so that technically 
this claim as to freights, existing before the appointment of the re- 
ceiver, does not become an offset to the claim for rails delivered by the 
receiver subséquent to his appointment ; and still I can understand 
very well, and appreciate very fuUy, why the receivers of the Wabash 
feel a delicacy in regard to this matter ; because parties ignorant of the 
real facts of the case might say, "How is this ? You reaffirmed a con- 
tract made before your appointment, for the purchase of rails at a 
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larger price than to-day they can be purchased." And yet it must be 
borne in mind that thèse receivers had this question to meet ; that is, if 
they repudiated that contract and said, "We will take no more rails 
under that contract," they exposed the property in their hands to an 
action ifor breach of contract, and for any damages that might be re- 
covered under that contract. They felt also, that there was underly- 
ing this contract the idea that the Wabash would make something 
■which would justify them and justify the road in executing that con- 
tract in the transportation of the ore of the company. 

Now, I do not wonder that they hesitate. Thèse gentlemen took 
charge of the Wabash road under circumstances of great embarrass- 
ment, finding the property suhject to many unfortunate alliances, and 
burdened with various fixed and floating obligations, and hâve man- 
aged it with such success and prudence as to receive the merited en- 
comiums of ail. They are doubtless anxious to continue this success, 
to pay only those clairas which ought to be paid, and to rescue the 
property from its embarrassments. So they appeal to the court in 
this matter for advice and direction, stating fully and frankly their 
objections. But it stands in this light to my mind. It was not a 
condition, a part of the contract, that thèse rails should be paid for 
in freight. There was an expeetation which every business man may 
act upon in determining his dealings, but it was not a part of the 
contract, and they cannot repudiate the contract theymade under the 
idea that they are disappointed in the profits incidental to or outside 
of the contract. So that I think the court ought to affirm the obliga- 
tions which they entered into to pay for thèse rails at the time they 
speeified. 

And in this conclusion permit me to say generally in référence to 
receiver's obligations, I think the court should be very slow in author- 
izing or directing its receivers to enter into obligations; none should 
be created which the necessities of the case do not absolutely require. 
It is not the function of the court to go into the business of railroad- 
ing or manufacturing, and hâve property on its hands, continued there 
indefinitely. Whenever, from the circumstances of the case, it is found 
necessary to take possession of property, it should préserve it and 
manage it so far as is necessary to keep it intact and free from loss 
or injury; and if need be, in order so that it may issue receivers' cer- 
tificates, or direct the receivers to issue other obligations. Whenever 
it does so I think it is the imperative duty of the court to see that 
thèse obligations, thus authorized or directed, are held saored to the 
very letter and spirit ; that there should not be anything for outside 
litigation, but that the court, having authorized or directed thèse ob- 
ligations and contracts to be entered into, should see to it that they 
are sacredly performed; and though afterwards it may seem that 
thèse obligations were unfortunately created, or without sufficient 
considération, sfcill there is no duty more sacred upon the court than 
to see that thèse obligations are kept. 
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So far as it cornes within my jurisdiction through the circuit, I shall 
be very slow and reluctant to authorize any obligation to be entered 
into by receivers to become superior to existing liens, but whenever 
they are authorized and are entered into I shall be as careful as 
man can be to see that those obligations are kept to the very letter. 
I think that any person who deals with the officers of this court as 
to certificates or contracts should feel certain that there is no more 
sacred obligation than that upon the part of the court to see that 
thèse contracts are carried out in letter and spirit, so that any one 
dealing with them can dépend upon them. 

In that viewl am constrained to sustain the pétition of thereceiver 
of the ore and steel company. There is also the obligation upon the 
part of the receivers of the Wabash road for the payment of interest 
on receivers' certificates. In référence to the détails of the manage- 
ment of that receivership I am not so familiar as my brother Treat ; 
and while I hâve expressed my gênerai views in référence to thèse 
matters, it bas been agreed between us that he, being more familiar 
with the détails, shall express his views upon that branch of the case. 

See S. C. itifra. 



Wabash, St. L. & P. Ey. Co. v. Central Trust Ce* 

(Uireuit Court, W. D. Misaouri. November 17, 1884.) 

Keceiveks — Appointment in Foreclosure Proceedinqs. 

Where an insolvent raiiroad compauy, having both gênerai and underlying 
mortgages npou its roads, instituted équitable proceeditigs to hâve its roads 
sold, and obtained the appointment of gênerai receivers for the benefit of ail 
concerned, and one of the défendante, a trustée under one of said gênerai 
mortgages, thereaf ter filed a cross-bill to hâve said mortgage foreolosed, and 
asked for the appointment of additional receivers, held, that such additlonal 
receivers should not be appointed unless their appointment could be shown to 
be necessary for the protection of the interests of the parties interested under 
said mortgage. 

In Equity. Application for the appointment of additional receiv- 
ers under a cross-bill, 

The Wabash, St. Louis & Pacific Railway Company is a corpora- 
tion organized under the laws of Missouri. It was created a body 
corporate by the consolidation of a number of other raiiroad com- 
panies organized and existing under the laws of the states of Missouri, 
Illinois, Indiana, and Ohio, and owns lines qf raiiroad extending across 
the states of Missouri, Illinois, and Indiana, and into the states of 
Ohio, Michigan, and lowa, with branches extending in varions direc- 
tions within said states. Companies which formed the consolida- 

iReported hy Benj. F. Rex, Esq., of the 8t, Louis bar. 
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tïon had, prior to tbe consolidation, given mortgages upon their re- 
spective roads. After the consolidation of the greater portion of the 
roads now forming said consolidation, the Wabash road executed to 
the Central Trust Companj of New York and James Cheney, as trus- 
tées, a gênerai mortgage covering ail the lines it then owned to secuïe 
the payment of an issue of bonds. Thereafter said raiiroad Company 
leased ail the lines then in its possession to the St. Louis, Iron Mountain 
& Southern Eailway Company, and afterwards executed a second mort- 
gage to the Mercantile Trust Company of New York upon its rolling 
stock, and certain real property in Chicago and Détroit, and later 
executed a third mortgage, which covered ail its lines of railway and 
other property. After exeeuting the third mortgage said raiiroad 
company became insolvent, and unable to pay either the interest on 
its bonds or the principal of a large floating debt which it owed. In 
this state of afifairs it came into this court and asked for the appoint- 
ment of gênerai receivers, and a sale of its property for the benefit of 
ail coneerned, alleging its insolvency, and that if said lines of road 
were broken up and the fragments thereof placed in the hands of va- 
rious receivers, and the rolling stock, materials, and supplies seized 
and scattered abroad, the resuit would be irréparable injury and dam- 
age to ail persons having auy interest in said lines of road. General 
receivers having been appointed in accordanoe with the prayer of said 
company's bill, the Central Trust Company of New York and James 
Cheney, trustées under said gênerai mortgage, filed their cross-bill 
asking that the mortgage to them be foreclosed and that additional 
receivers be appointed. 

H. D. Kent, Wager Swayne, and John F. Dillon, for complainant. 

Butler, Stillinan & Hubbard and Phillips é Stewart, for complainant 
in cross-bill. 

Treat, J., (orally.) The circuit judge, when this matter was be- 
fore him on the original bill, appointed Messrs. Humphreys and Tutt, 
receivers. As such receivers they were to protect not only the property 
itself, but the interests of ail the parties connected with this estate. 
They are just as miich the receivers of the parties to this cross-bill 
as they are the receivers of every other person in interest. True, the 
proceeding is peculiar in this aspect : that the application was made 
by the corporation itself, instead of being made by the mortgagee on 
default of payment of interest. As I hâve said heretofore, it does not 
follow as a matter of course, because there is a default in interest, 
that a mortgagee has a right to the appointment of a receiver, There 
must be other considérations. But it is apparent in the case now 
before the court that if this bill had not been filed before default in 
interest, and facts which appear of record hère had appeared upon 
the application of the mortgagee, a receiver would hâve been ap- 
pointed under the mortgage. This application, however, is before 
the court in this aspect : there are receivers who bave been appointed 
by the circuit judge who are bound to care for the interests of ail 
v.22F,no.5— 18 
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concerned, — of this défendant who files his eross-bill, as well as every 
one else. 

It appears from the proeeedings, so far aa they hâve progressed, 
that this enterprise is of that scope and extent that disintegration in 
this intermediate condition would be just as destructive to the inter- 
ests of tht) party applicant now asking for separate receivers as to ail 
other parties involved in the enterprise. To grant this application 
at this stage would be not only to destroy his interests, but the inter- 
est of ail other, or many other, parties to this suit. What, then, 
shall the court do ? If this party is to hâve separate receivers, of 
course, tbey could only be receivers to the extent of those interests in 
the property covered by his spécifie mortgage. The court knows from 
what has occurred in the case that the resuit would be to eut him oflf 
from terminal facilities at the most important points ont of which in- 
come is to be derived. Hence, the receivers, if appointed under his 
bill, leaving the receivers already appointed by the circuit judge with 
the residue of the property, would require negotiations between them 
whereby the receivers under this eross-bill might hâve an oppor- 
tunity to get into the large cities in the conduct of their business. 
Now, that certainly would be very disastrous to the applicant, and 
very ruinous to the property. I know no reason why, if the court 
grants this application, divisional mortgagees. might not also bave re- 
ceivers appointed speoifically for each of them; and I know no rea- 
son (to go a step f urther) why the leesors of property involved in this 
large scheme should not bave separate receivers appointed for them. 
That would be the resuit. 

The court mast look to the interests of ail concerned. This is a. 
step which, if granted, would set a précèdent in this case whereby 
the divisional mortgagees and the lessors, each for himself, might 
come in and bave a separate receiver, and the whole railroad scheme 
involved would at once be disintegrated, to the destruction more or 
less of the interests of everybody. Now, eoncerning thèse matters, 
I think the circuit judge was wise in his appointments, and those 
appointments require the receivers who already exist to protect 
the interests of the party applicant hère and ail other applicants; 
but if the matter is to be disintegrated, and as many receivers ap- 
pointed as there are separate interests, then nothing but injury can 
occur, and the ruin of the whole railroad scheme in its entirety. Sit- 
ting hère, therefore, as a ohancellor, I am bound to look to the inter- 
ests of ail concerned, to see that they are ail cared for. They are to be 
cared far under the order already made. There may be, as suggested 
by Mr. Stewart, of counsel for the applicant, certain contingencies 
whereby f urther action must be had by this court. SufBee it that, if 
such contingencies occur, this court will take needed action therefor. 

Judge DiLLON was apprehensive, under what had occurred else- 
where, (eoncerning which I bave no commente to make,) that it might 
be very important, under proper safeguards, that something should be 
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done on thîs application, and saggested tbe form of an orderwliereby 
that resalt coold be efieoted. I see no saoh difficnlty. I foresee 
none ; but if it does ocoar, then this court 'will take the needed action. 
As the matters are now before the court, thèse reoeivers are bound 
to protect the interests of this applicaut and of every one else. Dis- 
integrating the property would be pernicious, even in the modified 
form in which this appointment is asked. It would cause a confu- 
sion of acoounts, and sucb a confusion as would benefit no one, and 
would involve, I may say, pernicious conséquences. Hence the resuit 
is this, and such is the décision of the court : That, inasmuch as it 
does not appear to the court that there is any présent necessity for the 
appointment of receivers under the cross-bill, as prayed for, the appli- 
cation will lie over îor further considération, to be determined when, 
in the further progress of the proceedings, it may appear to the court 
that its action is required in respect thereto. 

Mr. Stewart. I understand the application is not denied, but just 
continued ? 

The Court. No ; I simply postpone it as future action may require. 
You understand, of course, in regard to the matter, that I am not go- 
ing to disturb the présent order of things. I simply leave it open 
nntil something oceurs, and then you can come in and make such 
suggestion as may be deemed necessary. I now hold it in abeyance. 

See S. C. ante, 269. 



Estes and others v. Bblfobd and others. 
{CUrcuit Vourt, 8. D. New York. December 5, 1884.) 

Practicb— Service on Agent op Pokeign Corpobation— New York Statutb 
Service upon the agent of a foreign corporation, who is agent in the very 
transaction out of wliich the sait arises, is sufflcient under the statutea of Kew 
York. 

In Eqnity. 

J. L. S. Boherts, for orators. 

J. A. Hyland, for défendants. 

Wheelee, j. The principal défendant is a corporation of the state 
of Illinois, and its offices are and its offieers réside there. This suit 
is brought to restrain an alleged infringement of the orator's trade- 
mark by agents of, at a place of business of, the corporation within 
this district. A subpœna bas been served upon one of thèse agents 
at that place of business, for the corporation, and it moves to set 
aside the service, The statutes of New York provide for the service 
of a summons upon a foreign corporation by delivering a copy within 
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the state to the président, treasurer, or secretary, or officer perîorm- 
ing eorresponding functions, or a person designated by the corpora- 
tion ; and if none ia desigaated, and none of thèse ofScers can be found 
with due diligence, then to the eashier, a director, or managing agent 
of the corporation within the state. It ia objected to the service that 
the return of the marshal does not show that there was no person 
designated to receive service, nor that the officers could not be found 
vpith due diligence ; and that thèse agents are not such as the statute 
contemplâtes. The return does not appear to show that service oth- 
erwise than upon the agent could not be made, as, perhaps, it ought 
to show ; but the défendants allège that there are none of the officers, 
nor any one but thèse agents, to make a service upon hère, as a rea- 
son why the service made should be set aside, and this would seem 
to obviate the necessity of showing the same thing in the return. 
The agent is agent in the very transaction out of which the suit 
arises. The corporation is found hère doing this business by this 
agent. If it was doing also some other business by another agent, 
and service had been made upon that agent, it might well be objected 
to. The statute, probably, does not mean any agent in any business, 
but the agent in the business in controversy in the suit. In this view 
the service was made in a statutory mode aocording to the laws of 
the state, upon a corporation found hère according to the laws of the 
United States. Ex parte SchoUenberger, 96 U. S. 369; Hayden v. 
Androscoggin Mills, 1 Fed. Eep, 93; Eaton v. St. Louis, etc., Go. 7 
Pbd. Rep. 143. This is not any hardship, or, if any, not an undue 
hardship, upon this défendant, as between it and the orators. It is 
compelled to answer away from its domicile, but not any further 
away than it bas gone voluntarily by its agents to do that which has 
given occasion for the process and its service. 
Motion denied. 



Pullman Southebn Cab Co. v. Nolan, Comptroller. (No. 2,692.) 

Same v. Montgomeby Co. and others. (No. 2,591.) 

State of Tennessee v. Pullman Southern Cab Co. (No. 2,679.) 

IGircuit Court, M. D. Tennessee. October, 1884.Ï 

1. Slebping-Cab Compant— Privilège Tax. 

The act of the Tennessee législature, passed March 16, 1877, declaring the 
mode and mannerof valuing the property of telegraphcompanies for taxation, 
and of taxing sleeping cars, imposes upon sleeping-car companies what is 
known to the constitution and laws of that state as a privilège tax. It is not a 
property tax based on value, but an arbitrary charge, flxed by the législature, 
without regard to the actual or comparative value of the article which is the 
basis of the tax. 
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2. PiilVir.EGE Tax. 

Under the constitution of Tennessee, as construed by the suprême court of 
that State, a privilège is the exercise of an occupation or business which re- 
quires a liccnse i'rom eome proper authority, designated by some gênerai law, 
and not free to ail, or any, without such license. The right, therefore, of the 
législature of ihat state to déclare an occupation or business a privilège must 
dépend upon the right of the state to prohibit it altogetber. 

3. CoNsriTUTioNAL Law— Intbrstate Commkucb. 

The Interstate transportation of passengers is beyond the reach of a state 
législature, and, therefore, the législature of Tennessee has nopowerto impose 
upon the Pullman Southern Car Company a privilège tax of $75 per annum for 
running or usJng sleeping cars in the transportation of Interstate passengers, 
notwithstanding such cars may enter or cross the territory of that state. 

4. InTETÎSTATB COMMEIiCli. 

The cars used by tlie Pullman Southern Car Company are vehicles of trans- 
portation, and tbeir use in reueivingand delivering travelers at points widely 
separated is commerce. 
6. Same — Taxable Situs. 

The Pullman Southern Car Company, a corporation of Kehtucky, has no 
domicile in Tennessee, and is not personally subject to its jurisdiction for pur- 
poses of taxation. The sleeping cars which it runs upon the railroads of Ten- 
nessee, in the transportation of interstate' passengers, hâve no taxable mtv.n 
within that state. They are not brought into the state for the purpose of being 
employed in a business carried on within it. They are in the state only as 
passing to and from it while in the act of transportation, performed by virtue 
of a right secured to the owner of them, not by the authority of the laws of 
Tennessee, but by virtue of a right secured by the exclusive juriadiction of 
congruss under the constitution. 

At Law. 

0. A. Lochrane and Ed. Baxter, ior Pullman Southern Car Com- 
pany. 

T. E. Mattkews, for Comptrollôr Noian and Davidson ccinty. 

Lanier é Dodd, for Davidson county. 

W. A.Quarles, for Montgomery county and othera. 

Head é Champion, for the state of Tennessee. 

Matthbws, Justice. The first of thèse cases is an action at law to 
recover back an amount alleged to hâve been illegally exacted as 
taxes, a statute of the state authorizing such a suit, and the plaintiff 
being a citizen of Kentucky. It is submitted for décision upon a 
gênerai demurrer to the déclaration. The second is a bill in equity, 
the object of which is to perpetually enjoin the défendants, the coun- 
tiesof Montgomery, Stewart, Houston, Eobertson, Sumner, and David- 
son, from collecting taxes, which they assert the right to collect, of 
the same description as thosè involved in the action against the comp- 
troller. The third suit is a bill in equity, filed by the state of Ten- 
nessee, seeking to compel a discovery from the défendant of the num- 
ber of cars used by it, claimed to be subject to the tax in question, 
and to recover and to collect the amount of tax due thereon. This 
suit was commenced in the chancery court of Davidson county, but 
was removed into this court on the application of the défendant. AU 
three cases involve and dépend upon a single question. 

The constitution of Tennessee (article 2, § 28) provides that "ail 
property, real, personal, or mixed, shall be taxed, but the législature 
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may except sucH as may be held by the state, by couniies, oîties, or 
towns, and used exelusively for public or corporation purposes, and 
snch as may be held and used for purposes purely religions, charitable, 
Bciantific, literary, or educational; and shall except one thousand 
($1,000) dollars worth of personal property in the hands of each tax- 
payer and the direct product of the soil in the hands of the producer 
and his immédiate vendee. Ail property shall be taxed aocording to 
its value, that value to be ascertained in such ntanner as the législa- 
ture shall direct, so that taxes shall be equal and uniform throughout 
the state. No speeies of property from -which a tax may be coUeoted 
shall be taxed higher than any other speeies of property of the same 
value. But the législature shall bave power to tax merchants, ped- 
dlers, and privilèges in such manner as they may from time to time 
direct." That constitution also provides (article 2, § 29) that "the 
gênerai assembly shall bave power to authorize the several counties 
and incorporated towns in this state to impose taxes for county and 
corporation purposes, respectively, in such manner as shall be pre- 
scribed by law, and ail property shall be taxed according to its value 
upon the principles established in regard to state taxation." 

On Marcb 16, 1877, the gênerai assembly of Tennessee passed an 
act entitled, "An act deolaring the mode and manner of valuing the 
property of telegraph companies for taxation, and of taxing sleeping 
cars," the sixth section of which is as foUows: 

" That the running and using of sleeping cars or coaches on railroads in 
Tennessee not owned by the railroads upon which they are run or used is de- 
clared to be a privilège, and the companies owning and running or using said 
cars or coaches are required to report on or before the first of May of each 
year to the comptroller the number of cars so used by them in this state; and 
they shall be required to pay to the comptroller by the first of July following 
$50 for each and every one of said cars or coaches used or so run over said 
roads; and if the said privilège tax herein assessed be not paid, as aforesaid, 
the comptroller shall enforce the collection of the same by distress warrant." 

The Pullman Southern Car Company is a corporation created by 
the laws of Kentucky, with its principal office and place of business 
in Louisville, in that state. It manufactures sleeping cars and draw- 
ing-room coaches, and furnishes them to railroads, nnder contracts 
for that purpose, retaining the ownership and receiving compensa- 
tion by the sale of tickets to passengers desiring such accommoda- 
tions. It bas Buch arrangements with various railroads in Tennes- 
see, on and over whose roads its cars are run and used, in carrying 
passengers into the state from points out of it, and out of the state 
from points within it, and across the state between points in other 
states, as well as between points wholly within it. Two only of such 
cars are used exelusively for carrying passengers between points 
wholly within the state, and as to them no question is made. In re- 
spect to ail others it is claimed that the tax is invalid, as a régula- 
tion of Interstate commerce, the exclusive right to regulate which is 
expressly confided by the constitution to the congress of the United 
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States. The tax, it is not denied, îs what is known to the constitu- 
tion and laws of Tennessee as a privilège tax. It is not a property 
tax, for, by the terms of the state constitution, that must Le based on 
value; whereas, this is an arbitrary charge fixed by the législature it- 
self, without regard to the actual or comparative value of the article 
which is the basis of the tax. 

A référence to repeated décisions of the suprême court of Tennes- 
see leaves no room to doubt what constitutes a "privilège" as a sub- 
ject of taxation, under the constitution and laws of that state. "The 
first législature, after the formation of the constitution," said that court 
ip French v. Baker, 4 Sneed, 193, "acted upon the idea that every oc- 
cupation which was not open to every citizen, but could only be ex- 
ercised by a license from some constituted authority, was a privilège. 
And it is presumed that this is a correct définition of the term." In 
Mayor of Columbia v. Ouest, 3 Head, 414, the keeping of a livery- 
stable was held not to be a privilège, because the législature bad not 
80 declared it. "A privilège," said the court, in Jenkins v. Ewin, 8 
Heisk. 456, "is the exercise of an occupation or business which re- 
quires a license from some proper authority, desiguated by some gên- 
erai law, and not free to ail, or any, without such license." "There 
is a clear distinction recognized," says the suprême court of Georgia, 
in Home Ins. Co. v. Augusta, 50 Ga. 630, "between a license granted 
or required as a condition précèdent before a certain thing can be 
done and a tax assessed ou the business which that license may au- 
thorize one to engage in. A license is a right granted by aorae com- 
pétent authority to do an act which, without such authority, would 
be illégal. A tax is a rate or sum of money assessed upon the per- 
son, property, business, or occupation of the citizen." And this priv- 
ilège, it is said by counsel for the state in argument, has beenrepeat- 
edly recognized by the suprême court of Tennessee. As early as 1839, 
in the case of Bobinson v. Mayor of Franklin, 1 Humph. 156, and in 
Mayor of Columbia v. Beasly, Id. 232, the court says: "The légis- 
lature may tax privilèges in what proportion they choose, and so 
may municipal corporations, provided the inequality be not such as 
to make it oppressive upon a particular class of the community." 

It results, therefore, in Tennessee that the législature may déclare 
the right to carry on any business or occupation to be a privilège, to 
be purchased from the state upon such conditions only as the law 
may prescribe, to engage in and pursue which, without compliance 
therewith, is illégal. In thé présent case "the running or using of 
sleeping cars or coaches on railroads in Tennessee, not owned by the 
railroads upon which they are run or used, is declared to be a privi- 
lège." The condition upon which it may be obtained and exeroised 
is the payment of an annual tax of $75 for every car so run and used. 
If that condition is not complied with, such running and using of 
sleeping cars or coaches is forbidden and is unlawful. The right to 
attach, this condition involves the right to attaoh any other thp legia- 
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lature may see fit to adopt, and the question of the right to impose 
the tax, as a condition of the exercise of the privilège, résolves itself 
into the broader question of the right to prohibit it altogether ; for 
that which the législature may license it may forbid. Indeed, it is 
forbidden unless it is licensed. The question, thus reduced, becomes 
one, not of the limitations upon the taxing powers of the state, but 
upon its power to déclare the business of this Company, as carried 
on upon and across its territory, a privilège, or to forbid it alto- 
gether. "Beyond question," said Mr. Justice Clipfobd, delivering 
the opinion of the court in Transportation Co. v. Wheeling, 99 U. S. 
273-279, "thèse autborities show that ail subjects over which the 
sovereign power of a state extends are objects of taxation, the rule 
being that the sovereignty of a state extends to everything which 
exista by its own authority or is introdueed by its permission, except 
those means which are employed by congress to carry into exécution 
the powers given by the people to the fédéral government, whose 
laws, made in pursuanoe to the constitution, are suprême." 

And according to the décision in CrandaU v. Nevada, 6 Wall. 35, 
the power of the states, whether exerted in- the form of taxation or 
otherwise, is still further limited, so as not to deny or impair any 
rights belonging to citizens of the United States, as sach, by virtue 
of the constitution, as in that case, the right of the people to pass 
and repass into, through, and out of any state, without interruption. 
In that case Mr. Justice Millee, delivering the opinion of the court, 
after commenting on the case of McCuUoch v. Maryland, 4 Wheat. 
316, said (page 46:) 

"It will be observée that it was not the extent of the tax in that case which 
was complained of , but tlie right to levy any tax of that character. So in the 
case before us it may be said that a tax of one dollar for passing through the 
state of Nevada by stage, coach, or railroad cannot sensibly affect any func- 
tion of the government or deprive a citizen of any valuable right. But if the 
state can tax a railroad passenger one dollar, it can tax him èl.OOO. If one 
state can do this, so can every other state. And then one or more states, 
covering the only practicable routes of travel from the east to the west or 
from the north to the south, may totally prevent or serioualy burden ail trans- 
portation of passengers from one part of the country to another." 

In the case of the State Freight Tax, 15 Wall. 232-281, it was 
distinctly deolared that the transporta tion of passengers or merohan- 
dise through a state, or from one state to another, was subject to 
the exclusive jurisdiction of congress, and that a state could not di- 
rectly tax persons or property passing through it, or tax them indi- 
rectly by levying a tax upon their transportation. And in Almy v. 
State of California, 24 How. 169, as explained in Woodruff v. Par- 
ham, 8 Wall. 123-138, it was decided that a stamp tax imposed by 
state authority upon bills of ladingfor the transportation of gold and 
silver from one point within the state to any point without the state 
"was a régulation of commerce, a tax imposed upon the transporta- 
tion of.goods from one state to another over the high seas, in conflict 
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with tliat freedom of transit of goods and persons between one state 
and anotber, which is within the rule laid down in Crandall v. Nevada, 
6 Wall. 35, and with the authority of congress, to regulate commerce 
among the states." If a tax upon the person or thing carried is a 
régulation of commerce forbidden to the states, it seems impossible 
to escape the conclusion that a tax imposed as the price of the. priv- 
ilège of being carried is equally such a régulation. It is immaterial 
whether the privilège granted or withheld is attributed to the carrier 
or to that which he is engaged in carrying. In both cases it is a 
burden upon the act of transportation and a tribute levied directly 
upon commerce itself. In the language of Mr. Justice Strong, de- 
livering the opinion of the court in the case of the State Freight Tax, 
15 Wall. 232-281 : 

"Interstate transportation of passengers is beyond the reach of the state 
législature. * * * We regard it as established that no state can impose a 
tax upon freight transported f rom state to state, or upon the transporter be- 
cause of such transportation." 

The case is to be distinguished from that of Oshorne v. Mobile, 16 
Wall. 479, where the subject of the tax was not the act of transpor- 
tation itself, but a gênerai business carried on within the state by a 
résident citizen thereof, which inoluded the making of contracts for 
transportation beyond the limits of the state. Nor is it within the 
décision of the case of Wiggïna Ferry Co. v. East St. Louis, 107 
U. S. 365; S. C. 2 Sup. Ct. Eep. 257, where the point ruled was that 
the levying of a tax upon vessels or other water-craft, or the exaction 
of a ferry license by the state within which the property subject to the 
exaction has its sitm 'is not a régulation of commerce within the 
meaning of the constitution of the United States. 

In the présent case the Pullman Southern Car Company, a corpo- 
rotion of Kentucky, has no domicile in Tennessee, and is not per- 
sonally subject to its jurisdiction for purposes of taxation, and the 
sleeping cars which it runs and uses upon the railroads of that state, 
in the transportation of passengers into and froui it, from and to 
other states, hâve no situs within that state for the purposes of taxa- 
tion. They are not brought into the state for the purpose of being 
employed in a business carried on within it, and do not become a part 
of the mass of property within the jurisdiction of the statè for pur- 
poses of taxation. They are in the state only as passing to and from 
it while in the act of transportation, performed by virtue of a right 
secnred to the owners of them ; not by the authority of the laws of 
Tennessee, but by virtue of a right secured by the exclusive jurisdic- 
tion of congress under the constitution. 

It has been suggested that thèse sleeping cars do not really perform 
any office in the act of transportation, but may be likened rather to 
hôtels or inns on wheels, and, like other hôtels or inns, subject to 
régulation and license by the state; but the refinement is too subtle 
to be Sound. Even regarded as such, hôtels or inns on wheels, pro- 
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pelled by steam-power over railroad tracks, reeeivîng and delivering 
travelers at points widely separated in distance, would properly be 
considered still as vehiclès of transportation, and their use in that way 
would be commerce. The conclusion reached from thèse considéra- 
tions is that the right to levy a tax upon the running and using of 
sleeping cars or eoaches on railroads in Tennessee, net owned by the 
railroads upon whioh they are run or used as a privilège, ean rest only 
upon a concession that the state may regulate it in ail other respects, 
or forbid it altogether; that, consequently, it is a régulation of com- 
merce among the states when applied to such cars employed in inter- 
state transportation, and in that application contrary to the constitu- 
tion of the United States, and therefore null and void. 

In accordance with this opinion, jïidgments and decrees wilLbe en- 
tered in thèse cases as follows : (1) In No. 2,582, the action against the 
comptroUer to recover the taxes paid under protest as illegally ex- 
aoted, the demurrer will be overruled, and judgment rendered for the 
plaintiff for such amount as may be agreed on or otherwise ascer- 
tained, (2) In No. 2,591 a deoree will be rendered finding the equity 
of the cause with the complainant, and g'ranting the relief prayed, 
enjoining the several county authorities from proceeding further in 
the collection of the tax. (3) In No. 2,679 the biU of the state will 
be dismissed for want of equity. 



EuBEL V. Beater Palls Cctlert Co. 
{Circuit Court, N. D. Illinois. November 24, 1884.' 

Pbactice — Action Agâinst Forbion Corporation — Service on Agent— Mo- 
tion TO QUABH — Plba in Abatbmbnt — liiiiiNois Statotb. 

The question of fact as to whether a party on whom service of summons in 
an action against a foreign corporation was made under Illinois statute was at 
the time of such service an agent of the corporation can only be raised by plea 
in abatement, unless the grounds of the motion to quash the return of service 
appear on the face of the record. 

Motion to Quash Eeturn of Service. 

Kerr & Ba/rr and Ira W. Ritbel, for complainant. 

Wm. A. Montgomery, for défendant. 

Blodgbtt, J. This is an action of assumpsit. The défendant is 
a non-resident corporation, and the return of the marshal on the sum- 
mons is that be bas served the same by reading and delivering a copy 
thereof to Arthur Brittan, agent of défendant, having been unable to 
find the président of the défendant company in this district. The 
défendant entered a spécial appearance, and moved to quash the re- 
turn of service on the ground that Brittan, on whom the summons 
was served as agent of défendant, is not, and was not at the date of 
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the service, an agent of défendant on whom service of process against 
défendant could lawfully be made. The plaintiff now moves to strike 
this motion from the files, on the ground that the question of fact as 
to whether Brittan was such agent can only be raised by plea in abate- 
ment, unless the grounds of the motion to quash appear on the face 
of the record. 

By section 91é, Eev. St., it îs declared that the practice, pleadings, 
and forms and modes of proceeding in civil cases in the United States 
ooarts, other than in equity and admiralty oases, shall conform as 
near as may be to the practice, pleadings, and forms and modes of 
proceeding in like causes in the courts of record of the states within 
which such courts are held. This provision being substantially the 
fifth section of the act of June 1, 1872, entitled, "An act to further 
the administration of justice." The important question, then, is to 
détermine what is the proper practice in the courts of record of this 
state in suits of a like nature with this. 

By an act of the gênerai assembly of this state, passed February 
8, 1853, it was provided that service of process on an incorporated 
Company in this state should be made by leaving a copy with the 
président, or if the président was not found in the county, then with 
any clerk, cashier, secretary, engineer, conductor, or other agent of 
such Company found in the county, and this provision is substantially 
found in section 5, c. 110, Eev. St. 111. 1874. In Minerai Point R. 
Co. v. Keep, 22 111. 9, the suprême court of this state construed thia 
statu te, and held that its provisions applied to foreign corporations 
doing business through their agents and officers in this state, but that 
the return of the sheriff was not conclusive upon the fact of the agency 
of the person on whom the process was served, and that the défend- 
ant could by plea in abatement put in issue the fact of the agency of 
the person on whom the process was served, the court, in its opinion, 
saying: 

"Great Injustice and ruin to incorporated companies might be the consé- 
quence had the offlcer the undisputed power to seiect any person he might 
choose as the agent of a company sued, and serve the process upon him; that 
he was the agent muïtbe held tobe a fact openio the country. * * * Our 
statute authorizing service of process on an agent or conductor is an innova- 
tion upon the ancient practice, and no greater force and etîect should be given 
to it than is absolutely necessary. When a party sues an incorporated com- 
pany, whose président and whose place of doing business is out of the county 
where suit is brought, and causes his process to be served on one whom he 
chooses to considerthe agent of the company, it is no hardship to require him 
to prove such person was the agent. We think, therefore, that the fact of 
agency could hâve been put in issue by plea in abatement of the writ, the de- 
fendants appearing for that purpose only. By such practice no injustice can 
be done. If the issue is found against the company, and the fact of agency 
established, leave will always be given to plead tothe merits." 

In Sibert v. Thorp, 77 111. 43, the suprême court went still further, 
and held that any défendant might put the truth of the return of the 
sheriff upon the process in issue by plea in abatement ; that instead 
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of the officer's return upon the process being conclusive upon the de- 
fendant it is only prima fade évidence of the matters therein stated, 
although the court admitted that thia décision was in conflict with the 
dicta in many of its eaiiier décisions. And in National Bank v. Na- 
tional Bank, 90 111. 56, the rule in Minerai Point R. Go v. Keep and 
Sïhert V. Thorp was afBrmed. It is true there are some expressions 
in Protection Life Ins. Go. v. Palmer, 81 111. 88, whieh seem répug- 
nant to the rule laid down in Minerai Point R. Go. v. Keep, supra, 
and Sibert v. Thorp, supra; but in the later case, in 90 111., the court 
oxpressly says there was no intention in Protection Life Ins. Go. v. 
Palmer to overrule the previous décision in Minerai Point R. Go. v. 
Keep, and réitérâtes the rule that the only way to traverse the return 
of service made by the officer serving the process is by a plea in abate- 
ment. It is true that in Minerai Point R. Go. v. Keep the court 
said: "If the issue is found against the company, and the fact of 
agency established, leave will always be given to plead to the merits ;" 
while in Brown v. Illinois Gent. Mut. Ins. Go. 42 111. 366, it was held 
that if the issue of fact on such a plea was found against the défend- 
ant, the judgment must go against him. And in 1 Chit. PL 464, it is 
said : "If the issue of fact be joined upon the replication, and found 
for the plaintiffs, the jury should assess the damages, and the judg- 
ment is peremptory, for the delay quod recuperet and not respondent 
ouster." And the same rule was applied in McKinstry v. Perinoyer, 
1 Scam. 319, and Motherell v. Beaver, 2 Gilm. 70. 

It may therefore be considered that under the Illinois cases, both 
before and since Minerai Point R, Go. v. Keep, the expression used in 
the latter case that "leave will always be given to plead to the mer- 
its," if the défendant fails to sustain his plea in abatement, has been 
overruled, and that the common-law rule of judgment, quod recuperet, 
must be followed. A brief examination of Minerai Point R. Go. v. 
Keep shows that the question as to what judgment the court should 
render when the issue on such a plea is found against the défendant 
was not before the court, and the expressions on that point in the 
opinion may be considered -as obiter even if the court had not since, 
in effect, so ruled. But it is urged that the practice of the United 
States courts is différent from that indicated by the Illinois authori- 
ties. It may be sufficient to say that the question in this case is to 
détermine what is the proper practice in the Illinois courts, and then 
foUow their rule, but I do not think the cases cited by défendant sus- 
tain the practice. In Halsey v. Hurd, 6 McLean, 14, the defect in 
the service appeared upon the face of the return, and was properly 
brought to the attention of the court by motion to quash the service. 
In Juneau Bank v. McSpedan, 5 Biss. 64, a non-resident party to a 
suit, while in necessary attendance upon the court where his suit was 
pending, was served with process in another suit, and the court, on 
motion, held that he was privileged from suit under the circumstances, 
and set aside the service as it might properly do, as ail the facts ap- 
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peared of record and the party was under the protection of the court 
where bis suit was pending. 

Harkness v. Hyde, 98 U. S. 476, was a case from Idaho territory, 
where objection was made to the service of process on the ground 
that itwas served outside of the limits of the territory; but the ques- 
tion as to how the sufficiency of the service was to be questioned, 
whether by motion or by plea, was not made, butthe only point con- 
sidered was whether the marshal could serve the process outside the 
territorial limits, so that this case gives no aid upon the question at 
bar. And the same may be said of Nazro v. Cragin, 3 Dill. 474. 
While the gênerai rule in this state undoubtedly is that a motion to 
dismiss for want of jurisdiction or quash the service of process will 
not be entertained unless the objection appears upon the face of the 
record. 

In Holloway v. Freeman, 22 111. 197, it is said that a motion to dis- 
miss for want of jurisdiction will not be entertained unless the ob- 
jection taken appears upon the face of the papers; but that when the 
grounds of the objection do not so appear, but bave to be shown by 
extrinsic proof, the question must be raised by plea in abatement. 
The same rule was applied in McNab v. Bennett, 66 111. 157, and in 
Holton V. Daly, 106 111. 131. It is true the rule that judgment must 
be rendered against a défendant who fails to sustain his issue of fact 
on a plea of abatement is a harsh one, but in most cases such a dé- 
fense can be only a mare dilatory plea and should not be encouraged 
by the courts; and in cases like this, certainiy, a défendant ought to 
know whether the person on whom process is served is or is not his 
agent, and should be held to make the issue on that point at his 
péril. 

The motion to strike from the files the motion to quash is sus- 
taiued. 



United States v. Babnhart and another. 
{Circuit Court, D. Oregon. December 8, 1884.) 

IKDIAN CoOTTTRT— UMATILIiA Rbsbbtatiok. 

The Umatilla Indian réservation is a place withln the geographical limits 
and gênerai jurisdiction of the state of Oregon, but is also a tract of country 
to which the Indian title is not extinguished, and which has been permanently 
set apart by treaty as a réservation for the sole and exclusive use of the Indians 
thereon, and is therefore "Indian country," withia the meaning of that plirase 
as used in the Revised Statutes. 

iNTEnCOtJESB WITH INDIAN TjIIBBS. 

The United 8tatea has jurisdiction orer the intercourse with tribal Indians, 
and rongress may prohibit and provide for the punishment of acts relating to 
or affecting such intercourae anywhere in the TJnited States. 
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3. JuBisDiCTioK OF Unithd Statbs Couetsovbk Crimes Committbd oh the Rés- 

ervation. 

The United States courts of the district of Oregon hâve jurisdiction over ail 
crimes committed on the Utnatilla réservation by a white mau on the property 
or person of an Indian, and vice versa, so far as the same hâve been deflned by 
an act of congress. 

4. Plea of Autrefois Acquit. 

B. and A. were indicted in the United States court for the crime of man> 
slaughter, committed in liilling Indian William on the Umatilla réservation, and 
pleaded to the indictment a former acquittai, from which plea it appeared 
they had been indicted and tried in the state court for the murder of said 
Ind'ian, and acquitted, to which plea there was a demurrer. Held, that the 
crime of which the défendants were acquitted in the state court was not the 
same as that charged in the indictment in the United States court, and there- 
fore the plea was bad. 

Indictment for Manslaughter. 

James F. Watson, for the United States. 

W. Lair Hill, for défendants. 

Deady, J. On November 21, 1884, the grand jury of the United 
States district court for this district, by an indictment then duly found, 
accused the défendants of the crime of manslaughter, committed as 
follows: On May 13, 1884, the défendants, being white men, did 
"feloniously and willfuUy" shoot, with a revolving pistol, one William, 
an Indian, then and there being on the Umatilla Indian réservation, 
in this district, and belonging thereto, whereof he then and there died. 
Afterwards the indictment was remitted to this court for trial. On 
November 24th the défendants demurrèd to the indictment, on the 
ground that the court had no jurisdiction of the offense ; and on No- 
vember 26th they withdrew their demurrers, and on being arraigned 
pleaded autrefois acquit, or a former acquittai of the same charge in 
the circuit court of the state for the county of Umatilla. From the 
pleas it appears that on June 16, 1884, the défendants were jointly 
indicted in said court for the crime of murder, committed in killing 
the said William on May 13, 1884, in aaid county of Umatilla, which 
includes said Indian réservation; and thereafter, to-wit, on July 2, 
1884, were duly tried therein on said charge, on the plea thereto of 
not guilty, and acquitted. To thèse pleas the district attorney de- 
murs, for that the facts stated therein "do not constitute a formai 
acquittai of the offense set forth in the indictment, and do not con- 
stitute a bar to the prosecution by the United States for said offense." 

In U. S. V. BricUeman, 7 Sawy. 243, S. G. 7 Fbd. Eep. 894, and in 
U. S. V. Martin, 8 Sawy. 473, S. G. 14 Fed. Eep. 817, it was held that 
the United States courts of this district hâve "jurisdiction of a crime 
committed on the Umatilla réservation by a white man upon the per- 
son or property of an Indian, and vice versa, provided the crime is 
defined by a law of the United States directly applicable to the In- 
dian country, or made so by sections 2145 and 2146 of the Eevised 
Statutes. The crime of manslaughter, when committed on the high 
seas or in any place within the exclusive jurisdiction of the United 
States, is defined by section 5341 of the Eevised Statutes as the un- 
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lawful and willf al injuring of another, without malice, bat bo as to 
cause death; and this section was extended to the Indian oountry, 
80 as to include the case of the killing of an Indian by a white man, 
and vice versa, by sections 2145 and 2146 of the Eevised Statutes. 
Under section 8, art. 1, of the constitution, the power of congress to 
provide for the punishment of a crime committed by a white man on 
the person or property of an Indian, and vice versa, anywhere in the 
United States, is undoubted. As was said in the case of U. S. v. 
Bridleman, supra, 249 : 

"Upon the national government is devolved the power and duty to super- 
vise and control the intercoiirse between the Indians and its citizens, so that. 
as far as possible, each may be protected f rom wrong and inlury by the other, 
and in the exercise of this power and the performance of tnls duty it is not 
limited or restrained by the fact that the Indians are within the limits of a 
State." 

But as congress bas not seen proper to confer jurisdiction upon 
the national courts of the crime of murder or manslaughter grow- 
ing eut of intercourse between the whites and Indians, unless com- 
mitted in the "Indian country," the only debatable point there ever 
was in thèse cases is whether the Umatilla réservation is "Indian 
country," within the meaning of that term as used in the Revised 
Statutes. In the Bridleman and Martin Cases, supra, the court held 
that the réservation was such Indian country; and it appears that 
the point has since been definitely deoided in the same way by the su- 
prême court in Ex parte Crow Dog, 109 U. S. 556; S. 0. 3 Sup. Ct. 
Eep. 396. In that case, Mr. Justice Matthbws, speaking for the court, 
says the term "Indian country" "applies to ail the country to which the 
Indian title has not been extinguished within the limits of the United 
States, even when not within a réservation expressly set apartfor the 
exclusive occupancy of Indians, although much oiÊ it had been ac- 
quired since the passage of the act of 1834, and notwithstanding the 
formai définition in that act has been dropped from the statutes, ex- 
cluding, however, any territory embraced within the exterior geo- 
graphical limits of a state not excepted from its jurisdiction, by treaty 
or by statute, at the time of its admission into the Union, but saving, 
even in respect to territory not thus excepted, and [but ?] actually in 
the exclusive occupancy of Indians, the authority of congress over it, 
under the constitutional power to regulate commerce with the Indian 
tribes, and under any treaty made in pursuance of it." 

The Umatilla réservation was made by a treaty negotiated with the 
Indians now in the occupation ôf it, on Jane 9, 1856, and ratified by 
the senate on March 8, 1869, — 22 days after the admission of the 
state into the Union. It was thereby set apart for the "exclusive 
use" of thèse Indians, and has been occupied by them, under the care 
and direction of congress, ever since. U. S. v. Bridleman, supra, 246. 
And although this réservation was never expressly excepted from the 
jurisdiction of the state, by either treaty or statute, it is neverthelesa 
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territory to which the Indian title has never been extingùished, and 
"aotually in the exclusive ocoupancy of Indians," in pursuance of a 
treaty of the United States. Ttiis brings it within the définition or 
description of "Indian country," in Ex parte Crow Dog, supra. 

The question is not one of power in the national government, for, 
as has been shown, congress may provide for the punishmeut of this 
crime wherever committed in the United States. Its jurisdiction is 
co-extensive with the subjeet-matter, — the intercourse between the 
white man and the tribal Indian, — and is not limited by place or 
other circumstance. But congress bas only made provision for the 
punishment of this crime, when committed in the Indian country, as 
defined or descj:ibed by law. But, this réservation being such Indian 
country, the jurisdiction of this court over the offense is undoubted. 
Admitting this proposition, counsel for the défendants contends that 
in the killing of the Indian William there was but one crime, if any, 
committed, for which the défendants were subject to trial by eitber 
the state or the United States court, and that whichever of thèse ju- 
risdictions first took cognizanoe of the case, took it with the absolute 
exclusion of the other, and therefore the défendants, having been first 
tried and acquitted on this charge in the state court, the question of 
their guilt or innocence is res judicata, and they cannot be retried 
upon it in this or any other court. This argument assumes that this 
homicide only involves one crime, of which neither the state nor na- 
tional courts hâve exclusive jurisdiction, but only concurrent. Where 
an act constitutes a crime against two sovereignties — as the state 
and the United States — there may be a "concurrent" right to pro- 
ceed against the offender, so that whichever of the two governments 
first acquires jurisdiction of him shall be entitled to proceed adfinem 
litis withont interférence from the other. But, in the very nature of 
things, courts of différent sovereignties cannot hâve concurrent juris- 
diction of the same offense, unless it is one arising under some law 
common to them ail ; as the law of nations. Piraoy, or robbing on 
the high seas, is a violation of this common or universal law, and 
therefore the courts of every nation in the civilized world hâve con- 
current jurisdiction of it. And, this being ao, a trial in one of them, 
upon Buch a charge, is considered a bar to a prosecution therefor in 
another. As was said in U. S. v. Pirates, 5 Wheat., 197 : 

"It [piraoy] is against ail, and punished by ail; and there can be no doubt 
that the plea of autrefois acquit would be good in any civilized state, though 
resting on a prosecution instituted in the courts of any other civilized state." 

But there was no crime inVolved in the killing of Indian William, 
punishable in any court, unless the law of Oregon or the United 
States made it so. No other power had any jurisdiction over the place 
where the killing occurred or the persons coneerned in it. Nor could 
either of thèse make this killing a crime triable in the courts of the 
other. Neither is there any law common to both of them, as the law 
of nations, making this killing a crime, and under which either might 
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take jurisdiction of it to tbe exclusion oï the other. The United 
States had deelared the killing to be murder or manslaughter, accord- 
ing to the circumstances of the case, and provided for the punish- 
ment of the persons guilty of it in its own courts. The state also 
had a law providing for the punishment of persons guilty of such 
crimes, when committed within its geographical limita, not excluding 
this réservation. And while the latter comprehends the unlawful 
killing of any human being within the peace of the state, the former 
only extends to such killjng of a human being known as a tribal In- 
dian by a white man, and vice versa. But the crimes defined by 
thèse laws, however similar in eircumstanee or origin, are legally dis- 
tinct. Tbey are offenses against différent sovereignties and triable 
in différent courts. 

In U. S. V. Martin, supra, 478, it is "conceded that the admission 
of Oregon into the Union upon an equality with the other states, 
without any spécial réservation of jurisdiction over the place then 
known and occupied as the Umatilla Indian réservation, extended the 
jurisdiction of the state thereover as to ail subjects constitutionally 
within its power of législation, such as a crime committed thereon by 
one white man upon another, and it may be by one Indian upon an- 
other." But as this subject of the intercourse between the white man 
and the Indian is committed by the constitution to the government of 
the United States, and as congress bas provided for the punishment 
of a white man for the felonious killing of an Indian upon this rés- 
ervation, and vice versa, it is not admitted that the state bas any 
authority over such killing, or power to punish or absolve the person 
committing the same. Local interférence in such cases generaUy 
results in the punishment of the Indian and the acquittai of the 
white man. 

Mofit of the Indian wars which hâve desolated the frontier of this 
country, in the last 30 years, hâve been the direct resuit of crimes 
committed by a few lawless and savage white men upon Indians, which 
the local authorities were powerless or indisposed to punish. As a 
rule, the proceedings in thèse tribunals hâve resulted in one judgment 
for the white man and another for the red one. No white man was 
ever hung for killing an Indian, and no Indian tried for killing a white 
man ever escaped the gallows. But it may be that the state can 
punish acts growing out of the intercourse between the whites and 
Indians, until congress vests the jurisdiction thereof exclusively in the 
national courts. See Coleman v. Tennessee, 97 U. S. 514. But be 
this as it may, and assuming for the présent that the state has au- 
thority to provide for the trial and punishment or acquittai of a white 
person charged with the commission of a wrong upon the person oi 
property of an Indian, on this réservation, still the pleas of a former 
acquittai are not good. The crime set forth in thèse pleas, of whieh 
it thereby appears the défendants were aequitted in the state court, 
is not tbe same crime charged in this indictment. The former is a 
v.22F,no.5— 19 
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crime committed by the dôîng of an act whicli vîolated a law of the 
state of Oregon, while the latter is a crime arising out of a violation 
Qf a law of the United States. 

A person living under two governments or juriadiotiona, as does 
every inhabitant of the states of this Union, may commit two crimes 
by doing or omitting one act — one against the state and the other 
against the United States. And in such case the conviction or ac- 
quittai of the one crime, in a forum of the state, is no bar to a prose- 
oution for the other, in a forum of the United States. The maxim, 
nemo dehet bis puniri pro uno delicto, now improved and incorporated 
into the constitution of the United States (fifth amendment) in the 
■words, "nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb," does not apply, for the offenses 
are not the same. This inhibition is a limitation upon the power of 
the government of the United States, and not that of the state, (Bar- 
ron V. Mayor, etc., 7 Pet. 247 ; Twitchell v. Corn. 7 "Wall. 325,) and its 
only effect is to restrain the former from putting any person in jeop- 
ardy twice for the same offense; that is, an offense defined by its 
laws and friable in its courts. It matters not how often a person has 
been put in jeopardy elsewhere or otherwise on account of the act or 
conduct constituting such crime; it is no défense to a prosecution, 
therefore, in the courts of the United States. 

In Fox V. Ohio, 5 How. 432, the suprême court held that the state 
of Ohio could punish a person for passing a counterfeit coin, though 
made in the similitude of a dollar of the coinage of the United States. 
In U. S. V. Marigold, 9 How. 565, the same court held that the United 
States had authority to punish the same act, as incident to its power 
to coin money and regulate the value thereof . In this case Mr. Jus- 
tice Daniel, speaking for the court, (page 569,) said : 

"This court, in the case of Fox v. OJiîo, hâve taken care to point out that 
the same act might, as to its cliaracter and tendencies, and the conséquences 
it involved, constitute an offense against both the state and the fédéral gov- 
ef nments, and might draw to its commission the penalties denounced by either 
as appropriate to its character in référence to each." 

In Moore v. People, 14 How. 17, it was held that the act of Illinois 
making it an offense to harbor or secrète a fugitive from labor was not 
in conflict with the constitution or any law of the United States, and 
that an act may be an offense both against the law of the state and 
another of the United States. Mr. Justice Geibr, in delivering the 
opinion of the court, (page 20,) said : 

"Every citizen of the United States is also a citizen of a state or terrltory. 
He may be said to owe allegiance to two sovereigns, and may beliableto pun- 
ishment for an infraction of tlie law of either. The same act may be an of- 
fense or transgression of the laws of both. Thus, an assault upon the mar- 
shal of thelJnited States, and hindering him in the exécution of légal process, 
Is a high offense against the United States, for which the perpetrator is liable 
to punishment ; and the same act may also be a gross breach of the peace of 
the state, a riot, assault, or a murder, and subject the same person to a pun« 
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îshment, under the state laws, tdr a misdemeanor or £elon7. That eîther or 
both may, if they see fit, punish such an offender, cannot be doubted. Yet 
it cannot be truly avowed that the offender bas been twice punished for thé 
same offense, but only that by one aCt he has committed two ofEenses, for eaeh 
of wiiich he is justly punishable. He could not plead the punisbment of one 
in bar to a conviction of the other." 

In U. S. V. Cruikshanh, 92 U. S. 643, Mr. Chief Justice Waite, in 
discussing the subject of citizenahip of the state and the United 
States, disposes of this question in the following clear atatement, that 
amounts, I think, to démonstration : 

"The people of the United States réside At within any state are subject to 
two governments: one state and the other national; but there need be no 
conflict between the two. The power which the one possesses the other does 
not. They are established for différent purposes, and hâve separate juris- 
dictions. Together they make one whole, and furnish the people of the 
United States with a complète government, ample for the protection of ail 
their rights at home and abroad. True, it may sometimes happen that a 
person is amenable to both jurisdictions for one and the same act. Thus, if 
a marshal of the United States is unlawfully resisted while executing the 
process of the courts within a state, and the résistance is accompanied by an 
assault upon the olflcer, the sovereignty of the United States is violated by 
the résistance, and that of the state by the breach of the peace in the assault. 
So, too, if one passes counterfeited coin of the United States within a state, 
it may be an offense against the United States and the state: the United 
States, because it discrédits the coin; and the state, because of the fraud 
upon him to whom it is passed. This does not, however, necessarily imply 
that the two governments possess powers in common, or bring them into 
conflict with each other. It is the natural conséquence of a eitizenship which 
owes allegiance to two sovereigns and claims protection from both. The 
citizen cannot complain, because he has voluntarily submitted himself to 
such form of government. He owes allegiance to the two departments, so 
to speak, and, within their respective sphères, must pay the penalties which 
each exacts for disobedience to its laws. In return, he can demand protec- 
tion from each within its own jurisdiction. " 

Upon thèse authorities and on principle it is clear that the pleaa 
are bad. The défendants bave never been tried for the offense 
charged in this indictment. For either, the state court before which 
they were tried had no jurisdiction in the promises, and then the 
proceeding set forth in the pleas was a nullity; or if it had, it was of 
an offense against the law of the state and not the United States. 
But, after ail, the most serions argument in support of this défense 
has been the hardship of being compelled to subrait to two trials for 
one act. But that is no défense to the indictment, however much, in 
a proper case, it might operate to prevent the finding or prosecution 
of a second one therefor. As was said by Mr. Justice Daniel in Fox 
V. Ohio, supra, 435, in reply to the same suggestion : 

"It is almost certain that in the benignant spirit in which the institutions 
both of the state and fédéral Systems are administered, an offender, who 
should hâve suffered the penalties denounced by the one, would not be sub- 
jeeted a second time to punishment by the other, for acts essentially the same, 
unless, indeed, this might oceur in instances of peculiar enormity, or when 
the public saf ety demanded extraordinary rigor. " 
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And again, it must be born in mind that the policy of tbe state 
and the United States may be, and sometimes is, at variance on a 
given subject. In such case, the former may indirectly hinder or de- 
feat the policy of the latter, if a trial in its courts for a crime grow- 
ing out of an act which also constitutes a crime against the United 
States can be used as a bar to a prosecution of the offender in the 
national courts. For instance, the United States, under the fifteenth 
amendment, may punish any one who discriminâtes against the ex- 
ercise of the élective franchise by another on account of color. U. 
S. V. Rcese, 92 U. S. 217. But if the state may also déclare such 
an act a crime, it may purposely affix a mère nominal punishment 
thereto, and thus givo any one guilty of such an act an opportunity 
to seek refuge in its tribunals before the United States can reach 
him, and by a trial and acquittai therein, at the hands of a sympa- 
thizing jury, or the imposition of a mère nominal punishment, effect- 
ually prevent the United States from prosecuting the offender in its 
own courts, and inflicting such punishment upon him as may be nec- 
essary to vindicate its authority and maintain its policy in the prem- 
ises. V 

Indeed, if a trial and acquittai or punishment in a state court, 
under such circumstances, is a bar to a prosecution in this court for 
the crime of which thèse défendants stand indicted herein, it is diffi- 
cult to see why a pardon by the governor of the state would not hâve 
the same efïeot. In short, it is impossible that the United States can 
maintain its paramount authority over the subjects committed by the 
constitution to its jurisdiction, and at the same time allow a trial in 
a state court on a criminal charge growing out of an act that congress 
bas defined to be a crime, to be a bar to a prosecution therefor in 
its own courts and according to its own laws. 

The demurrers to the pleas are sustained, and the défendants are 
put to plead to the indictment, guilty or not guilty, 



Flowee and others v. City of Détroit and others. 
(Circuit Court, B. 1). Michigan. November 17, 1884.) 

Patents l'on Inventions — Reissttb No. 6,990— Claim 1 — Validitt. 

The flrst claim in reissued patent No. 6,990, granted March 14, 1876, to 
Thomas R. Bailey, Jr., for an improvement in hydrants, is not only an expan- 
sion of the daim in the original patent, but an attempt to introduce an en- 
tirely new invention, neither claimed nor suggested in that patent, and is void 
for that reason and because of the lâches in allowing a period of eight years to 
elapse before applying for a reissue. 

Samb— Claims — Reissob — L achbs. 

The claim of a spécifie device or combination, and an omission to claim 
other devices or combinations, are in lavsf a dedication to the public of that 
which is not claimed. The légal eiîect of a patent cannot be revoked anless 
the patenleo, with ail due diligence and speed, surrenders it and proves that 
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the spécification was framed by real inadvertence, aceidentj or mlstakc, wîthout 
any fraudulent or deceptive intention on his part. It will not do for him to 
wait until otlier inventors liavo produced new forms of improvement, and then, 
with the new liglit thus acquired, under pretense of inadvertence and mistake, 
apply for such an enlargemerit of his claim as to make it embrace thèse new 
forms. 
3. Samb— OiiAiM 3— Construction — Anticipation— Race & Mathews Patent. 
The third claim of reissue No. 6,990 raust be oonstrued as for a casing wliereiu 
the end play is conflned by an overlapping fiange, and, thus interpreted, is 
anticipated by the Race & Mathews patent of 1858. 

In Equity. 

This was a suit for the infringement of reissued letters patent No. 
6,990, granted Mardi 14, 1876, to Thomas R. Bailey, Jr., of Lock- 
port, New York, for an improvement in hydrants. The bill, after aver- 
ring in the usual form the granting of the original patent No. 75,344 to 
Bailey, dated March 10, IStiS, set forth that in Pebruary, 1876, plain- 
tiffs, being about to acquire an interest in the invention, "only by the 
aid of skiilful solicitors learned in the law, and after careful exami- 
nation of the letters patent, and the papers and model on file and de- 
posit in the patent-office" with the application therefor, first learned 
that said letters patent were inoperative and invalid by reason of 
defeetive and insufficient spécifications, and that such defect arose 
through a discrepancy between the drawing, forming part of the spé- 
cification, and the model; that one of the distinguishing features of 
the invention consisted in a loose casing around the tube or upright 
part of the hydrant, Connecting the same with the water-main or 
horizontal part thereof, fitting the same like a sleeve, resting, when 
in proper position, with its lower end upon the water-main, or flange 
thereof below, so as to slip up on the said tube, which feature waa 
fully shown and properly exhibited in and by the said model, but was 
not shown in the drawing, for the reason that the drawing was made 
by the attorneys of Bailey from the model, with the said case acci- 
dentally out of its proper position, so that in the drawing the case ia 
represented as not only resting upon the water-main or flange thereof 
below, but as coming up flash with the flange above it on the tube of 
the hydrant, and that while the model showed the said case as loose, 
because of its having an end play up and down on the hydrant, yet 
the drawing showed the case Connecting the tube and water-main to- 
gether as being confined at the top as well as at the bottom, so as 
not to be a loose caso and as not to hâve such end play, and that ou 
learning of this fact plaintiffs at once informed Bailey, who then first 
discovered the defect in his spécification, and procured a reissue of 
the patent with the drawing, spécifications, and claims changed to 
correspond with his actual invention. The bill further averred that 
this reissued patent was assigned to plaintiffs, and that défendants 
had been guilty of infringing the same by making use of a large 
number of hydrants containing this device. It was insisted upon the 
argument that défendants had infringed the first and third claims of 
the reissue, which read as follows : 
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"(1) In combinatlon with a hydrant or flre-plug.a detached and snrround- 
ing casing, C. said casing adapted to hâve an independent up-and-down mo- 
tion, suffleient to receive the entire movement imparted by the upheaval o£ 
the surrounding earth by freezing, withoufc dérangement or disturbance o£ 
the hydrant or phig proper, substantially as shown. (3) The eombination 
o£ the hydrant or flre-plug pipe, A, supply pipe, B, valve, D, casing, C, and 
stufiang box, H, substantially as and for the purpose shown." 

The défenses were as foUows : 

First, that the reissue was not for the aame invention as the original pat- 
ent; second, that the reissue was not taken until eiglit years after the original 
patent, and was proçured with new and enlarged claims for the purpose of 
covering structures which had meantime been put into extensive use by thèse 
défendants and others, and which had not been embraced by any claims of 
the original patent; third and fourth, that the first claim of the reissue, 
which is the only one plaintiffs could claim as infringed, was substantially 
the same as the claim of another patent already held by the suprême court of 
the United States to hâve been anticipated by other devîces ; flfth, that de- 
fendants had used their hydrants for upwards of 11 years before suit was 
brought, and, during at least 9 years of this time, sueh use was fully known 
by the plaintiffs, who did nothing, meanwhile, to enforce their alleged rights, 
and who, therefore, by reason of lâches, could now hâve no standing in a 
court of equity. 

E. J. Hill, for plaintiffs. 

H. M. D>ijield, City Counselor, and George L, Roberts, for défend- 
ants. 

Brown, J. The most important question in this case relates to the 
validity of the reissue. This is claimed, in the first défense, to be 
invalid as matter of law upon a eomparison of the original and re- 
issued patents. By the second défense it is insisted that it is also 
invalid as a matter of faot, — in other words, that in procuring the re- 
isBue the patentée was guilty of lâches ; that there was no sueh mis- 
take, accident, or inadvertence as authorized the commissioner to take 
cognizance of the case; and that the reissue had not been proçured 
honafide to correct any sueh inadvertence or mistake, but for the pur- 
pose of covering the device of Eace & Mathews, which in the mean 
time had been put into extensive use by the défendants and others 
throughout the country. 

It is clear that under the earlier décisions of the suprême court the 
second défense would be unavailing, since it had been uniformly held 
up to 1874 that the détermination of the commissioner as to the 
question of inadvertence, accident, or mistake was conclusive, and 
that the jurisdiction of the court was limited to a eomparison between 
the original and the reissued patents, and to the ascertainment whether 
there was a fatal variance between the two. The law upon this sub- 
]ect was thus summarized by Mr. Justice Clipford in Seymour v. 
Oshorne, 11 Wall. 516: 

" Where the commissioner accepta a surrender of an original patent, and 
grants a new patent, his décision in the premises in a suit for infringement 
is final and conclusive, and is not re-examinable in sueh suit in the circuit 
court unless it is apparent upon the face of the patent that he bas exceeded 
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his authority; that there is such repugnancy between the old and the new 
patent that it must be held, as » niatter of légal construction, that the new 
patent is not for the same invention as that embraced and secured in the 
original patent." 

This limitation npon the power of the court was suhstantially re- 
asserted in Russell v. Dodge, 93 U. S. 460-464, and in Bail v. Langles, 
102 U. S. 128. 

In the case of Kells v. McKende, 9 Fed. Ebp. 284, decided in 
1881, we had occasion to examine ail the cases up to that time, and 
then came to the conclusion that there was nothing in the etatute 
or in the opinions of the suprême court to indieate that we were 
at liberty to review the action of the eommissioner in this particu- 
lar. Such, too, I understand to be the gênerai principle of law, ap- 
plicable not only to judgments of courts of compétent juriedietion, 
but to the déterminations of ail ofiBcers acting judicially. Hancock 
Inspirator v. Jenks, 21 Fed. Eep. 911. Whether, under the later 
opinions of the suprême court, this doctrine is modified to the estent 
of permitting us to institute an inq[uiry into the action of the eom- 
missioner, and to détermine whether there was such accident, inad- 
vertence, or mistake as authorized him to grant a reiasue, it is unnec- 
essary to décide, since it is clear to my mind that the first claim of 
this reissue cannofc be supported upon any theory of the law. 

In the case of Kells v. McKenzie, above referred to, we followed what 
seemed to be the ténor of the most récent décisions of the suprême 
court, and held that the validity of a reissued patent did not dépend 
wholly upon the fact that the new features attempted to be secured 
thereby were suggested in the models, drawings, or spécifications of 
the original, and hence that where a patentée, in his spécifications, 
claimed as his invention a particular part of the machine, and his 
claims were ail limited to that part, a reissue embracing other and 
distinct portions of the machine was not for the same invention, and 
was pro tanto void, although the designs accompanying the original 
patent showed ail the features contained in the reissue. Subséquent 
eases in the suprême court indieate that the right to a reissue should 
be still further restricted; but the rule adopted in that case is quite a 
sufScient guide to us for the détermination of this. In this connec- 
tion, then, itbecomes important to consider of what invention Bailey 
was endeavoringto seeure the monopoly when he appliedfor his origi- 
nal patent. In his speciiications he déclares that, his invention "re- 
lates to a new and improved method of constructing fire-plugs or 
hydrants; and the invention consista in operating a cylinder valve in 
a suitable case, and in the arrangement and combination of parts 
connected therewith, as hereinafter described." Words could hardly 
be chosen to indieate more clearly that his invention'was that of a 
cylinder valve in a case fitted to receive it, and in the arrangement 
and combination of other parts of the hydrant connected therewith. 
The mère opération of a valve would not be patentable unless the 
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valve itself, or the combînation of valve and case, were patentable. 
Nothing is said regarding a loose case having an end play, and the 
theory of plaintiffs, that the invention may be made to consist also 
"in a suitable case" by inserting a comma after the words cylinder 
valve, is too f anciful to be worthy of serious considération. 

Following this description of his invention is a référence to his draw- 
ing, in which A. is said to represent the hydrant tube, B, the horizontal 
eection connected with the water-main, C, a loose case around the 
hydrant tube for protecting the tube from dirt, etc., D, the cylinder 
valve, E, a rod having a screw-thread on its upper end, F, a sleeve-nut, 
G, the head of the hydrant, H, the stuffing box, etc. Having thus 
described his invention, in which a loose case is merely mentioned as 
one of the parts of the hydrant, and having no especial value except 
for protecting the tube from dirt, and in which no mention whatever 
is made of its having an up-aijd-down movement,the patentée claims : 
First, a hydrant or water-plug, constructed substantially as shown 
and described; that is to say, with the parts, A andB, connected co- 
gether as shown, and with a cylinder valve and a waste-water valve, 
connected and operated in combination, substantially as herein speci- 
fied. Second, the arrangement of the parts, A, B, valve, D, case, C, 
and stuf&ng box, H, as herein described, for the purpose specified. 
In the drawing attached to this original there is no indication that C 
has any up-and-down movement, as it rests at its lower end upon the 
horizontal main, and at its upper end is confined by a flange which 
would effectually prevent such movement. In the reissued patent the 
description, the spécifications, the claims, and the drawing are ail 
changed, and the loose case. G, with an entirely distinct and new 
function assigned to it, is thrust prominently forward as the leading 
feature of the invention. In his new spécifications the patentée says 
that his invention "relates to improvements in the construction of fire- 
plugs or hydrants," but no mention is hère made of its consisting of 
a cylinder valve in a suitable case, orof the combination suggested in 
the corresponding portion of the original spécifications. C isfirst de- 
scribed as "a loose, movable case around the hydrant tube." After 
having at length described the entire hydrant substantially as before, 
he introduces the loose case, C, as a distinct feature of his invention 
in the f ollowing language : 

"It will be observed that the casing, 0, looselv rests upon tho main, B, or 
upon a branch projecting upward from the sarne. This casing extends up- 
ward, envelopingthe main portion of the water-pipe, A; at least that portion 
which is subterranean. Said casing extends upward and tits loosely about 
the pl'ug or hydrant at tlie portion, A. Above the upper terminus of the cas- 
ing, C, is provided the bead, a, upon the hydrant propcr. Sufficient space is 
left between the bead, a, and the upper terminus of the casing, C. to permit 
of sufficient up-and-down play of the said casing, C, for the purpoae which 
will heroafter more fully appear. This distance between tlie bead and casing 
may be î»djusted to any described distance, thus lengtliening or shortening it 
by means of its screw attachment at its base. 

"The main function of the casing, C, is to prevent dérangement of parts 
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durîng coM weather by the ground alternately freezing and thawing around 
the hydrant or plug. ïhis process of freezing causes the surrounding earth, 
by its expansion, to lift or uplieave, and thus be liable to dérange the hy- 
drant or plug. ïhis upheaval or rnovement is received by the casing, C, 
which, by its capability of sliding loosely iip and down, will accommodate the 
uplieaval of the earth above mentioned, without any liability to dérange the 
plug or hydrant. This is tiie cliief function of the casing, C, altliougli it 
likewise serves the pui-pose of protection to the water-pipe, A." 

A new and distinct claim is also introduced as follows: 

"(1) In combination with a hydrant or flre-plug, a detached and surround- 
ing casing, C, said casing adapted to hâve an indépendant up-and-down mo- 
tion sufflcient to receive the entire rnovement imparted by fche upheaval of 
the surrounding earth by freezing, without derangemont or disturbanee of 
the hydrant or plug proper, substantially as shown." 

The drawing attached to his spécifications is also ehanged, so as 
to give sufficient space between the top of the loose casing, C, and the 
flange above it, to allow an end play of the casing of several inches. 
From this comparison of the two patents it seems to us entirely clear 
that hère is not only an expansion of the original claim, but an at- 
tempt to introduce an entirely new invention, neither olaimed nor 
suggested in the original patent. It is scarcely necessary to say that 
this cannot be done. 

The plaintiS's argument, that the words "with the parts, A and B, 
connected together, as shown," used in the first claim of the original 
patent, referred to the connection made by the loose casing, C, is 
wholly untenable. This casing surrounds the stock or hydrant tube, 
A, and rests upon a shoulder projecting from B, but it can no more 
be said to connect them than the ramrod of a musket can be regarded 
as Connecting the stock and barrel, simply because it runs loosely 
through loops in the one into a hole provided for it in the other. 
When we speak of the connection of two parts we mean that device 
by which they are held together; and the connection referred to in 
this claim is defined by the spécifications so clearly as to leave no 
doubt as to what was passing in the mind of the inventer: "The 
tube. A, is secured to horizontal section, B, by a ring-nut, M, which 
contains recesses," etc. As this is the only connection referred to 
in the spécifications, the claim must be construed with référence to 
it. The telescopic casing, C, is, with référence to this device, at least, 
no connection at ail. It is true that the joints of a télescope are 
said to be connected together, although the connection is, to a cer- 
tain extent, a loose one. But in fact thèse joints are held together 
by flanges, which prevent a total disconnection without unscrewing 
or breaking the instrument. This illustration obviously has no ap- 
plication hère. A glance at the drawing, too, shows that the cas- 
ing, C, has no up-and-down play at ail, but is confined at the top by 
a flange projecting from the stock. Indeed, the bill avers that this 
perpendieular movability was a feature not shown in the drawing. 
"Yet the said drawing showed the said case, though forming a part 
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of the hydrant, Connecting the tube and water-maîn together, as be- 
ing confined at the top as well as at the bottom, so as not to be a 
loose case and as not to bave such end play." The only fonction of 
this casing was that described in the spécifications, viz., the protec- 
tion of the hydrant from the surrounding earth or dirt. In the 
drawing annexed to the reissue, however, there is given to the casing 
an end play of several inches by widening the space between the top 
of the casing and the flange of the stock. 

We find nothing, then, in the original patent which lends support 
to plaintiff's theory that Bailey was the inventor of the loose casing 
described in the reissue, and we are therefore of the opinion that the 
commissioner had no jurisdiction to grant such reissue. 

But conceding, for the purpose of this case, that we may re-examine 
the décision of the commissioner as to the question of mistake or in- 
advertence, the évidence tends only to show that Bailey was, or may 
bave been, the first inventor of the loose casing having an up-and-down 
movement, and that the model forwarded by him to the patent-office 
embodied this invention. The mistake, then, was that of bis attor- 
neys in preparing the original drawings and spécifications. There is 
no évidence that he was mistaken or misled as to the légal import of 
his patent, or that he intended to claim more than he did claim. Un- 
fortunately the model was destroyed by a fire in the patent-office, and 
there is no direct testimony that it did, in fact, exbibit an up-and- 
down movement, except that of the inventor himself, who says that dur- 
ing the winter of 1866-67, or the spring of 1867, he made two models, 
one of which he sent to Muun & Co,, his patent solicitors in New York, 
and the other of which he produced and put in évidence as "Exhibit 
Bailey's Original Model." He testifies in gênerai terms that there was 
no différence between the two, but he does not undertake to compare 
them in deta,il, and the lapse of sixteen years and a half since the 
model was constructed certainly affords a basis for an argument that 
he may be mistaken in his recoUection. Two other witnesses testify 
that they saw the two models, and that one of them was the exhibit; 
but neitber of thèse witnesses undertake to describe in détail the one 
which became the patent-office model, nor to say that it was a dupli- 
cate of the exhibit in every material respect. Their attention does 
not seem to bave been called to the peculiar feature which is now 
made the basis of the plaintiffs' claim. Whether this model did, in 
fact, exhibit this end play is not proven to my mind with that clear- 
ness which we should regard as necessary to establish such an im- 
portant fact, in the face of Bailey's other testimony with respect to 
his procurement of the original patent. It is true that the duplicate, 
"Bailey's original model," coutains somewhat less than an inch of 
end play, but this is effected, to a certain extent, at least, by the em- 
ployment of leather washers, apparently superfluous in number and 
of unusual thickness, in the screw connection between the stock of 
the hydrant proper and the branch of the water-maiu. Indeed, it is 
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stated by Bailey himself that, when the métal parts are screwed to- 
gether without leather washers, the space left for end play of the caa- 
ing, between its stock and the bead on the body of the hydrant, ia 
only 3-32 of an inch. 

But, admitting that bis testimony with regard to the patent-ofBce 
model should be taken for ail that can be claimed for it, there is 
nothing to show that Bailey did not secure to himself ail of which 
he intended to claim the monopoly of manufacturing and using. Hia 
letters to hia attorneys, Munn & Co., were also burned, and there 
ia no attempt to show by paroi the instructions contained in them. 
Bailey simply says that bis recollection is that he wrote them about 
it, "giving them my idea of it sometime previous, I think a month, 
to the forwarding to them of the spécifications." There ia no évi- 
dence from the office of Munn & Co. as to what their instructions 
were, or whether the model sent to them contained the up-and-down 
movement or not. We can only say with respect to this branch 
of the case that, if the patentée intended to claim a loose casing 
around the hydrant, he would, in ail probability, hâve so instructed 
bis solicitors, and if he had done this, it isincredible that they should 
bave so completely neglected bis instructions in this important par- 
ticular, and that when he signed the spécifications be should bave 
failed to notice the omission of the principal feature of bis invention; 
and that be should bave held possession of the patent for eight years 
without discovering the defect. Ile testifies that he read the spécifi- 
cation which he executed and sent to Munn & Co., September 7, 1867, 
before he signed and swore to it; that be received bis patent within 
two or three days after its issue upon March 10, 1868, and then read 
it, but did not examine the drawings, because he did not consider 
them an important part of bis patent. It was not until eight years 
afterwards, when be saw hydrants made by the plaintiffs in use in Sag- 
inaw, that he recollected that bis own device contained a perpendic- 
nlar movement embodied in a subséquent patent granted to Eace & 
Mathews. 

There is also évidence that when Race & Mathews applied for 
theii' patent in December, 1868, they were informed by the examiner 
that a rejection was declared with référence to Bailey's hydrant, the 
model of which showed the whole invention of the loose casing claimed 
by Race & Mathews; but the examiner who wrote this letter is 
dead, and the letter itself is whoUy inadmissible as évidence. The 
history of the reissue is substantially this : In 1875, Bailey being 
at Saginaw, Michigan, where hydrants made by the plaintiiïs were in 
use, and learning that the city had been threatened with prosecution 
by R. D. Wood & Co., the présent owners of the Race & Mathews' 
patent and the real défendants in this case, returned home and wrote 
to the plaintiffs that Mathews had no patent on a loose case, but that 
he (Bailey) had one patented in 1868, aaying; "If you will look up 
thia matter, and satisfy yourselves that my claim is good, I will seli 



300 FEDERAL EBPOETER. 

to you, or go in with you to make Mr. Mathews stop his noise." 
Soon after, at their request, he sent his patent to the plaintiffs, who 
submitted it to their counsel in Cleveland, Messrs. Leggett & Co. 
Thèse gentlemen, seeing the defeot in the spécifications and drawing, 
wrote to the patent-office, and upon receiving a reply advised and 
obtained a reissue, with new spécifications and drawing. The pat- 
entée (Bailey) seems to hâve had nothing to do with the matter of 
procuring the reissue, beyond signing and swearing to the application 
after it had been prepared and sent to him for that purpose by the 
attorneys who were acting for the plaintiffs. 

In the mean time, and before this reissue was obtained, a loose 
casing similar to the casing, C, described in the reissue, had gone 
into extensive use throughout the country. In the year 1867, and 
more than six months before Bailey filed his application for the origi- 
nal patent, the Niagara Manufacturing Company, of Lockport, New 
York, was engaged in manufacturing and selling hydrants provided 
with an outside casing having an end play, and apparently embrac- 
ing the very invention claimed in the reissue. This company, it ap- 
pears from its books, sold, during the year 1867, 516 hydrants em- 
bodying this device, and of thèse 367 were sold before the date of 
Bailey's application. In the summer of 1868 the company failed, 
and for about a year thereafter the business was carried on in their 
shop by one of their creditors, and again for about a year longer by 
Samuel E. C. Mathews in the city of Lockport, making in ail four 
years of such manufacture up to tÊe spring of 1870. Meantime, in 
November, 1869, Eace & Mathews obtained a patent for an improve- 
ment in hydrants, which embraced the same invention of an outside 
case with an end play; and, from the spring of 1870 down to this 
time, the manufacture of such hydrants bas been carried on by 
Mathews, in copartnership with E. D. Wood & Co., at Philadelphia. 
Some eight or nine thousand of thèse hydrants were manufactured 
by them up to the date of the reissue of the Bailey patent, and since 
then, up to the beginning of this suit, about twelve or fourteen thou- 
sand more. In November, 1867, Bailey obtained permission from 
the common council of the city of Lockport to put in one of his new 
patent hydrants, which was subsequently taken up. Between this 
time and August 16, 1869, four or five more of thèse hydrants were 
made by Bailey, and thèse, with the one first mentioned, were ail 
which were ever manufactured by him, or by any one with whom he 
bas been connected in business. 

Under ail the circumstances of this case, and conoeding that Bai- 
ley was the first inventor of the loose casing which is the main 
subject of this suit, it seems to us that his omission for this period 
of eight years to obtain a correction of his patent operated as a ded- 
ioation to the public of ail which was not claimed in the original. 
It would ill become a court of equity to incline its ear to the prayer 
of one who bas been guilty of such gross lâches, and is now seeking 
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to set up a practically abandoned claim to the préjudice oî others, 
who, deceived by his silence and apparent acquieseence, hâve intro- 
duced his device into many of the leading citiea of the country. 

The language of Mr. Justice Bbadley in delivering the opinion of 
the suprême court in Miller v. Brass Co. lOé U. S. 350, is exactly . 
pertinent to this case : 

"But it must be remembered that the daim of a spécifie device or combina- 
tion, and an omission to claim other devices or combinations apparent on 
ttie face of the patent, are, in law, a dedieation to the public of that whicli 
is not claimed. It is a déclaration that that which is not claimed is either not 
the patentee's invention, or, if his, he dedicates it to the public. The légal 
effeet of a patent eannot be revoked unless the patentée surrenders it and 
proves that the spécification was framed by real inadvertence, accident, or 
mistake, without any fraudulent or deceptive intention on his part; and this 
should be donc with ail due diligence and speed. * * * It will not do for 
the patentée to wait until other inveutors hâve produced new forms of ira- 
provement, and then with a new light thus acquired, under pretense of inad- 
vertence and inistake, apply for sucb an enlargement of his claim as to make 
it embrace thèse new forms." 

If this language may be used with références to devices or combi- 
nations apparent upon the face of the patent, with much greater force 
may it be applied to a claim which was not even suggested in the 
original patent or in the drawing annexed thereto, and was only shown 
by a model preserved in the archives of the patent-office, the exist- 
ence of which eould only be learned by a search instituted for that 
purpose. 

The third claim of the reissue only remains to be considered. 
This is for a "combination of the hydrant or fire-plug pipe, A, sup- 
ply-pipe, B, valve, D, casing, C, and stufSng box, H, substantially as 
and for the purpose shown." It is substantially a restatement, in 
somewhat more spécifie language, of the second claim of the original 
patent. We hâve already expressed the opinion that the invention 
claimed in the original patent was that of a cylinder valve operating 
in a suitable case, in connection with a waste-water valve. If this 
be the proper construction, then défendants are not guilty oî an in- 
fringement, inasmuch as they make use of a puppet valve in place of 
the cylinder valve, B, unless the puppet valve can be treated as the 
équivalent of the cylinder valve. But if the two valves be treated as 
équivalents for each other, (and we are inclined to think they ought 
to be,) then the combination is destitute of novelty, for in ail the hy- 
drants exhibited there is an upright stock. A, hydrant tube, B, a 
horizontal section, B, a valve for turning off and pn the water, a 
stuffing box. H, and a loose casing for protecting the hydrant from 
the surrounding earth. In the New York hydrant it is a mare wooden 
box covering the entire hydrant. In the Eace & Mathews patent of 
1S58 it is a tube loosely inclosing the hydrant tube, but held at the 
top by an overlapping flange. In view of the opinion we Hâve al- 
ready expressed regarding the first claim, we. think the patentée 
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Bhould be eonfined, in the construction of thîs claîm, to such a loose 
casing as is exhibited in the drawing attached to the original patent, 
vïz., one wherein the end play is eonfined by an overlapping flange, 
and, thus interpreted, the claim is anticipated by the Race & Mathews 
patent of 1858. It results that the bill must be dismissed. 



Friokb V. Hum. 
(Girùuit Court, W. D. Pennaylvania. November Term, 1877.) 

1. Patents for Inventions — Fbiokb Copppr- Cable Lightning-Rods Oon- 

8TRUED. 

Lettera patent No. 112,137, dated February 28, 1871, for an injprovement ia 
copper-cable lightning-rods, granted to Joseph R. Fricke, construed, and hdd 
to be restricted to the peciiliar form ol manufacture therein particularly de- 
scribed. 

2. SaME — OliAIMS. 

If the patentée meant to assert a right to the exclusive use of coreless 
strands, he should hâve indicated that intention with reasonable clearness, 
and not left the claim to rest upou what, at the best, is but a doubtful implica- 
tion. 

In Equity. 

W. 8, Wilson and Bakewell é Kerr, for complainant. 

S. G. Schoyer, for défendant. 

AoHEBON, J. The plaintifE is the grantee of lettera patent No. 112,- 
137, dated February 28, 1871, for an improvement in oopper-cable 
lightning-rods. The object and nature of his invention are set forth 
Buccinctly and clearly in his spécification. The purpose, as therein 
stated, is to produee a copper-cable lightning-rod of greater flexibil- 
ity than those theretofore made, of an equal mass of material, and 
having a superior conducting capacity, and so made as to admit of 
the convenient increase of the size and conducting power of the cable 
conductor by adding to one that is already made one or more addi- 
tional layers of -wire or "strands of wire." The usual mode of mak- 
ing copper-cable lightning-rods, the spécification states, has been "to 
unité a number of strands of copper-wire, as a 'cable-laid' rope is 
made." That "form of manufacture," it is alleged, necessarily gives 
great rigidity to the copper cable, and makes it less convenient to 
coil for transportation, or to turn neatly at the angles of buildings to 
which it is àpplied. Thèse objections, it is claimed, are obviated by 
the plaintiff'a invention, which also produces a cable of better and 
more merchantable appearance, and secures the further économie ad- 
vantage that the machinery requited to make any size of cable need 
only be adapted to work one size of wire. To secure the specified 
results, says the patentée in his spécification, — 

"I maké my improved cable as follows: Around a central wire, strand o^ 
wire, or wire rope, I wind a number of parallel wires or strands of wire, and 
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around thèse another séries, and again another, nntil I hâve the desired 
thiekness. Thèse succeeding layers mAj be wound in the same or in alter- 
iiate directions, at the same or différent angles to the axis of the core or cen- 
tral strand, and will give the desired flexibility and smoothness of appearance, 
and a conducting power equal to the best old-style cables of equal weight and 
surface." 

The claim is in thèse words : 

, "I claim, as an improved article of manufacture, a eopper-cable Iightning- 
rod or conductor, when construeted as herein described and shown." 

The défendant bas not manufactured but bas sold eopper-cable 
lightniûg-rods (spécimens of wbich are before the court as exhibits 
in the case) which, it is claimed, are an infringement of the plain- 
tif 's patent. According to the plaintiff's testimony, prior to his in- 
vention there were several différent kinds of oopper-oable wire light- 
ning-rods in use, the most common being construeted out of what is 
known as 49-wire cable, which is made by twistiug together in the 
form of a cable seven strands, each strand consisting of seven wires. 
A spécimen of such cable is one of the exhibits in the case. In each 
strand of seven wires one of them assumes a central position rela- 
tively to the others, and upon this central wire as a core the other 
wires bed. The witnesses state that ail strands of more than four 
wires hâve such central wire core, while strands of two, three, and 
four wires bave no core. 

The lightning-rods sold by the défendant are made of four wire 
strands twisted together in the form of a cable; one spécimen contain- 
ing six strands and the other seven. Do they infringe the plaintiff's 
patent ? If so, it must be because of the use of four wire strands in 
their manufacture, for, beyoud question, they are "cable-laid." It ia 
shown by the testimony, and indeed is quite apparent upon inspec- 
tion, that in form of construction they do not differ in anywise from 
the 49-wire cable lightning-rod. Clearly, in the lightning-rods sold 
by the défendant the strands are united or twisted together "as a 
cable-laid rope is made." Moreover, eomparing the spécimens of 
lightning-rods sold by the défendant with spécimens of the patented 
article exhibited to the court, a great dissimilarity in outward appear- 
ance is observable. The spécimens of the plaintiff's cable are re- 
markable for smoothness, herein differing as much from the défend- 
ants lightning-rods as they do from the 49-wire cable. 

The plaintiff, however, maintains that the use of strands without 
cores is a peculiar featu^e of his method of construction, as described 
in and covered by his patent; but certainly no explanation is given 
in the spécification that the absence ot a core froin the strand is ma- 
terial; nor, indeed, is that subjeot mentioned atall. "Around a cen- 
tral wire, strand of wire, or wire rope, I wind a number of parallel 
wires or strands of wire ," etc., is the language employed in deseribing 
the mode of making the plaintiff's improved cable. Hère is no inti- 
mation that the practiee of the invention involves the use of strands 
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limited to four wires or less. In an earlier part of the spécification 
■we are told that the usual mode of making copper-cable lightning- 
rods bas been to unité a number of "strands ofcopper wire," etc. The 
plaintiflf's invention, as described by him, isnot at ail distinguished by 
the number of wires to the strand, but bas relation to the peculiar 
construction of his cable, which is formed by winding around a cen- 
tral wire strand of wire, or wire rope, a number of wires or strands 
in parallel spiral order, and around thèse another séries, and again 
another, until the desired thickness is attained. This, in my appré- 
hension, is the point of the plaintiff's invention, and herein his method 
dififers from the old mode of twisting together "a number of strands 
of copper wire as a 'cable-laid' rope is made." It is, indeed, true 
that, after desoribing his peculiar form of manufacture, the patentée, 
in his spécification, uses the foUowing language : 

" By using, as my invention enables me to do, stranda of three or four (say 
No. 18) copper wire in the formation of my improved cable, I secure the ad- 
viintage of a very fine appearance, greater flexibility, and a gieater conducting 
surface in large cablesithan can be obtained with the same weight of métal 
if larger wires or larger strands are used, and the cable is laid in the usual 
manner. " 

But hère, again, the manner of laying the cable is treated as an 
essential thing, and the patentée no more limits himself to the use 
of three and four wire strands than he does to the use of No. 18 wire. 
He merely shows how the beat résulta are attainable by his spécial 
method of construction. If the patentée meant to assert a right to 
the exclusive use of coreless strands he should hâve indicated that 
intention with reasonable clearness, and not left the claim to rest upon 
what at the best is but a doubtfal implication. Had the patentée 
claimed the exclusive use of two, three, and four wire strands in the 
making of copper-cable lightning-rods, it may well be doubted whether 
the claim wouid hâve been allowed, or sustained by the courts if al- 
lowed. I am by no means prepared to admit that there was any 
patentable novelty in the manufacture of three and four strand cop- 
per- wire cable, for such cable difïers in material only from ordinary 
hemprope. Phillips v. Détroit, 111 U. S. 604; S. G. é Sup, Ct, Rep, 
580. 

However, upon a fair and reasonable construction, the patent in 
suit must be held to be restricted to the peculiar form of manufacture 
therein particularly described ; and as the défendant bas neither prac- 
ticed that method of manufacture, nor sold lightning-rods so made, 
he has not infringed the plaintiS's rights uilder his letters patent. 

Let a decree be drawu dismissing the bill, with costs. 
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Angbehoepee, Jr., v. jjbadsteebt Uo. 

(Oireuit Court, E. D. Texas. Deceraber 1, 1884.) 

Pkacticb— Venue — Poreion Cokpokation— Service — Texas Stattjte. 

A. foreign corporation that carries oa business in tlie state of Texas may be 
sued in tÙc couaty wliere ils local ageat conducts such business by aervice ou 
hjm. 

Plea in Abatement. 

0. T. Holt and J. K. P. Gillaspie, for plaintiff. 

Labatt d; Noble and Presley K. Eiving, for défendant. 

Sabin, J. This is a suit for damages for libel on business réputa- 
tion, commenced by pétition filed by plaintiff, October 13, 1884, in 
Harris county district court, alleging that the plaintiff "is a résident 
citizen of Harris county, Texas, and complaining of the Bradstreet 
Company, a corporation created by an act of the législature, and ex- 
isting by and under the laws of the state of Connecticut, but who bas 
its principal office in the city and state of New York. Plaintiff al- 
lèges that tbe défendant is, and is commonly known and called, a 
commercial agency, and the business is io furnish true, correct, and 
reliable information to commercial houses throughout the United 
States, including the cities and towns in the states of Texas, Kentucky, 
Pennsylvania, Maryland, and Missouri; and in the exécution of said 
business, as aforesaid, défendant has established agencies in the city 
of Houston, and other cities and towns in said state of Texas. Plain- 
tiff also allèges that one Charles Dexter is the local agent in the city 
of Houston, Harris county, Texas, of défendant, and is recognized by 
them as such in the oonduet of their said business." The pétition 
then proceeds to state the cause of action, and concludes by praying 
"for prooess to said défendant according tolaw, and, after a final hear- 
ing hereof, for judgment for his said damages as set out," etc. Citation 
■was issued on the same day, October 13, 1884, to the sheriff or any 
constable of Harris county, commanding them to summon the Brad- 
street Company, through Charles Dexter local agent, if to be found 
in said county, to answer said pétition, etc., and was returned as fol- 
lows, viz. : "Eeceived this writ at 10 o'cloek a. m., October 13, 1884, 
and executed tbe same, October 16, 1884, by delivering to Charles 
Dexter, local agent of the Bradstreet Company, the within-named de- 
fendant, in person, a true copy of this writ." 

Tbe défendant, the Bradstreet Company, filed its answer to said 
suit, October 31, 1884, interposing in the first instance a protest to 
the jurisdietioo of the court', and invokes its privilège of being sued 
in the state of its domicile ; and, for plea in that behalf, says that at 
the times, etc., alleged it was and is a foreign corporation, under the 
laws of tbe state of Connecticut, and not under the laws of the state 
of Texas, and a résident of the county of Hartford, in said state of 
v.22F,no.6— 20 
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Connecticut, and so domiciled, and had no domicile in tbe state of 
Texas, and never has had, and has done business in said last-men- 
tioned state (Texas) through its agent alone, and only so far as In- 
terstate comity permitted ; and has never surrendered to the state of 
Texas or otherwise its privilège of being sued in the state of its rési- 
dence and domicile; and that it has never been an inhabitant of the 
state of Texas. Wherefore, défendant prays judgment whethet this 
court vfiil take further cognizance of this suit, subject to the rulings 
upon which other défenses were also filed. The suit was removed 
to this court, October 31, 1884, by pétition, bond, and order of that 
date, and it is now submitted to me upon the plea of jurigdiction, 
and this court is called upon to détermine whether the district court 
of Harris county, Texas, had jurisdiction of this cause. It is clear 
to my mind that it had. Article 1181, Eev. St. Tex., provides that 
"ail civil suits in the district and county courts shall be commenced 
by pétition filed in the office of the clerk of such court." 

This suit was so filed and commenced in the county where plaîn- 
tifif had his résidence, and where défendant also had its local agent, 
as alleged by plaintiff's pétition, and not denied by the plea to the 
jurisdiction. As it has been claimed that under the Eevised Stat- 
utes of Texas of 1879 a foreign corporation cannot be sued in Texas, 
it may, perhaps, be well to examine its provisions upon the subject. 
Article 1198 provides as foUows, viz. : "No person who is an inhab- 
itant of this state shall be sued out of the county in which he has 
his domicile, except in the foUowing cases, to-wit." Then follow 
some 23 exceptions, the third of which is as foUows, viz. : "When 
the défendant, or several of the défendants, réside without the state, 
or when the résidence of the défendants is unlmown, in which case 
the suit may be brought in the county in which the plaintiff résides." 
Of course, this exception gives to that article, which purports only to 
affect inhabitants of the state, an incongruity of expression; but it is 
plain to be seen that the évident intention of the law was to author- 
ize the venue to be laid, in the case of a non-resident défendant, in the 
county of the résidence of the plaintifï. When article 1198 was first 
passed as section 1 of an act to regulate proceedings in the district 
court, in 1846, it was expressed in the same language as is used in 
the présent Revised Statutes, except that it said, "where he had his 
domicile," instead of, "in which he has his domicile." It was practi- 
callythe same, so far as the main sectionnas concerned; but it then 
only had 11 exceptions, and those exceptions were ail consonant, as 
exceptions, with th-e fact that the défendant was an inhabitant of this 
state. This section of the act of 1846 was amended in some slight 
particulars in 1863 ; but the body of the article was kept the same 
as the original, and the original 11 exceptions remained, although 
slightly modified, but in nowise inconsistent with the original pro- 
vision in behalf of "a person who is an inhabitant of this state." It 
did not embrace exception third to article 1 19^, above quoted, nor did 
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it embrace exception 21 to saoh article in the Eevised Statttes of 
Texas, which reads as follows, viz. : 

"21. Suits against any private corporation, association, or joint-stock Com- 
pany may be commenced in any eounty in which the cause of action or a part 
thereof arose, or in which such corporation, association, or company has an 
agency or représentative, or in which its principal office is sltuated; and suits 
against a railroad corporation, or against any assignée, trustée, or receiver 
operatlng its railway, may also be brought in any eounty through or into 
which the railroad of such corporation extends or is operated." 

It is évident tbat while tbe original 11 exceptions are in tbe 
main retained in tbe provision of law embraced in article 1198, tbat 
tbese various so-called 23 exceptions to article 1198 can and ought 
more properly to be considered and treated, in many instances, as 
provisions concerning venue, ratber tban as exceptions to the gênerai 
provision of the article. But, bowever tbis may be, it is clearly tbe 
law of Texas tbat a non-resident défendant can be sued in tbe eounty 
vybere the plaintiff résides, as is provided in exception or provision 3 
above quoted. Neither exception 3 nor 21 constituted any portion of 
the original 11 exceptions to the law expressed in article 1198. In 
my judgment, however, tbe venue in tbis sait was provided for by 
exception or provision No. 21, as well as it would bave been provided 
for by provision No. 3, in case défendant bad no local agent in tbe 
state. 

It is urged tbat in 1874 tbere was passed a law which remained in 
force down to the passage of the Eevised Statutes of 1879, which law 
is as follows, viz. : 

"Section 1. That hereafter any public or private corporation, including 
railroad companies, created under the laws of this state, or any other state or 
eounty, may be sued in any court in this state having jurisdiction of the sub- 
ject-matter, and in any eounty where the cause ot action or a part thereof 
acerued, or in any eounty where such corporation has an agency or représent- 
ative, or in the eounty in which the principal office of such corporation is 
situated. 

"Sec. 2. That service of process on any of such corporations may be had 
by delivering a copy of such process, with the certifled copy of plaintifE's pé- 
tition, if any, to the président, secretary, treasurer, principal offleer, or agent. " 

And tbat wbile under this law it was compétent to sue a foreign 
corporation in this state and mate service as provided in tbat act, 
for tbe reason that this law expressly spoke of "corporations created 
under the laws of this state or any other state or country," tbat it is 
not now compétent so to do under exception or provision No. 21, 
which simply says, "suits against any private corporation, etc., may 
be commenced," etc. I consider that the expression "any private 
corporation" is perfectly ample to cover "any private corporation 
created under the laws of tbis state, or any other state or country." 
It will be noted in this connection that provision (or so-called ex- 
ception) No. 17 provides that "suits against any eounty sball be com- 
menced in some court of compétent jurisdiction within such eounty." 
Hère a public corporation was provided for, for a résident défendant, 
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and in the coanty of its domicile, — that is, within îtself, — and which 
provision is in no sensé an exception to the main article, and might 
be considered surplusage. 

It will be observed, also, that the law of 1874 provided for suits 
against public as well as private corporations. It having been as- 
certained that a suit against a non-reaident défendant might be oom- 
menced in the county of the plaintifï's résidence, or, in case of a pri- 
vate corporation, in the county in which the cause of action or a part 
thereof arose, or in which the corporation bas an ageney or représent- 
ative, or in which its principal office is situated, the question would be 
how to bring the non- résident défendant into court, — by what process ? 
It is clear that in the case of the non-residents, whether corporate or 
natural persons, that the plaintiff would be forced to proceed by cita- 
tion, by publication or notice, under articles 1230 and 1235, Eev. St. 
Tex., which make provision for cases of that kind. Where, how- 
ever, a non-resident défendant is présent in the state, if a natural 
person, he may be saed in any county in which he may be found ; and 
so likewise wifch a défendant non-resident corporation, it may be sued 
in any county in which it may be found through its local agent. It 
is provided (article 1 223, Eev. St. Tex.) that in suits against any in- 
corporated company or joint-stock association the citation may be 
served on the président, secretary, or treasurer of such company or 
association, or upon the local agent representing such company or 
association in the county in which suit is brought, or by leaving a 
copy of the same at the principal office of the company during office 
hours. It may be objected with equal force by non-resident défend- 
ants, as in the previous case, that this section also fails to say, "in 
sujts against any incorporated company created under the laws of 
this state, or any other state or foreign country, " and hence that it 
is not applicable to them ; but it seems to me that ail such language 
is mère surplusage. 

The term "any incorporated company" eovers ail incorporated com- 
panies, wherever created. When a non-resident corporation comes 
into a state to do business it is to be treated the same as a natural 
person, so far as may be, and be protected in ail its rights. It is en- 
titled to demand that the laws of the state shall be equal in regard to 
it ; for it is provided by the constitution that no state " shall deprive 
any person of life, liberty, or property without due process of law, 
nor deny to any person within its jurisdiction the equal protection of 
the laws." And under the Texas Eevised Statutes the term "person" 
includes corporation, and hence it is but fair to conolude that the 
due process of law should be the same for ail corporations, whether 
foreign or domestic. Service upon a corporation which is présent, 
although not a citizen or résident of the state or county, if made 
upon the local agent representing such company in the county where 
the suit is brought, the company is présent in the agent, and service 
npon the agent is personal service on the company. The company 
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may be a non-resident of the connty or state; it may hâve its principal 
Office in another eounty or state ; jet if it cornes into a county or state 
and establishes a local agent for the transaction of its business, it is 
there présent for ail the purposes of its business, and for ail purposes 
of suit. 

I hâve exteuded my remarks much more than I should bave done 
but for the daim that there wàs now no provision in existence au- 
thorizing a suit against a foreign corporation, which claim, upon care- 
ful examination, appears to me to be incorrect. In the plea now un- 
der considération in this case there is no déniai of the allégation in 
plaintiff's pétition "that Charles Dexter is the local agent in the city 
of Houston, Harris county, Texas, of the défendant, and is recognized 
by them as such in the conduct of their said business;" which, in 
my View of the case, is the only jurisdictional fact to be denied or 
ascertained, and the only question of fact to be submitted in the plea 
to the jurisdiction, when the proceedings are, as in this case, other- 
wise regular. And said Dexter having been personally served as 
agent of défendant with process herein, the défendant must be re- 
garded as personally served, and in court for the adjudication of the 
matters embraced in the plaintiff's pétition; and it is ordered and ad- 
judged that the matters and things set forth in the defendant's pro- 
test and plea tothe jurisdiction interposed herein be held for naught, 
and that the cause be proceeded with upon its merits. 



American Bell Téléphone Co. and others v. People's Téléphone 

Co, and others. 

{Oireuti Cowt, 8. D. New York. December 1, 1884.) 

1. Patents for Inventions— Novelty — Présomption fbom Gbant of Let- 

TERS — BURDEN OF PbOOF. 

Evidence of doubtful probative force will net overthrow the presumption of 
novelty and originality arising from the grant of letters patent for an inven- 
tion. The défense of want of novelty or originality must be made out byproof 
so clear and satisfactory as to remove ail reasonable doubt. 

2. Samb— Credibility of Witnbss. 

Where a witness falsifies a fact in respect to which he cannot be presumed 
liable to mistake, courts are bound, upon principles of law, morality, and jus- 
tice, to apply the m&xim, falsus in uno,falsus in omnibus. 

3. SaME — BELIi TELEPHONE — DBAVTBAtTQH INVENTIONS. 

Upon careful examination of the testimony in this case, helà, that Daniel 
Drawbaugh was not the flrst inventer of the electrio speaking téléphone, and 
thrft patent No. 174,465, for improveraents in telegraphy, granted to Alexander 
Graham Bell, March 7, 1876, and patent No. 186,787, for iraprovements in 
electric telephony, granted to said Bell, January 30, 1877, are valid. 

In Equity. 

Diekerson é Dickerson, for complainants. Edwd, N. Dickerson, 
Iloscoe Conkling, S. J. Storrow, and Chauncey Smith, of counsel. 
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Lysander Hill, for défendants. Geo. F. Edmunds, Lysander HiU, 
and Chv/rch é Church, of counsel. 

Wallaoe, J. This suit ia brought to enjoin the défendants from 
using and furnishing to others for use the several inventions de- 
scribed in two patents granted to Alexander Graham Bell, of Salem, 
Massachusetts, being No. 174,465, bearing date March 7, 1876, for 
"Improvements in Telegraphy," and 'No. 186,787, bearing date Jan- 
uary 30, 1877, for "Improvements in Electric Telephony." Tiie is- 
sues made by the pleadings are practically resolved into the single 
question, to which the proofs and argument of counsel are mainly 
addressed, whether the patentée Bell, or Daniel Drawbaugh, of Mill- 
town, in Gumberland county, Pennsylvania, was the first inventer of 
the electric speaking téléphone. Concededly, Bell was an original 
inventer of the téléphone, the principle of which, with the essential 
means for its application, are desoribed in his first patent, and of the 
improved apparatus desoribed in his second patent. The fifth claim 
of the first patent is for "the method of and apparatus for transmitting 
vocal or other sounds telegraphically, as herein described, by causing 
electrical undulations similar in form to the vibrations of the air ao- 
companying the said vocal or other sounds, substantially as set forth." 
This patent bas been judicially construed in two cases in the Massa- 
chusetts circuit; and in both cases it was substantially held that Bell 
was the discoverer of the new art of transmitting speech by electricity, 
and that the claim should receive the broadest interprétation to secure 
to the inventer, not the abstract right of sending sounds by telegraph 
without regard to means, but ail means and processes described which 
are essential to the application of the principle. American Bell Tél- 
éphone Co, V. Spencer, 8 Fed. Eep. 509; Same v. Dolbear, 15 Fed. 
Eep. 448. 

In view of the conclusion reached upon the merits of the issue, it 
is not material whether Bell's inceptive invention did or did not an- 
tedate the time of filing his application for the first patent. That 
application was filed Pebruary 14, 1876. It describes apparatus 
which was an artioulating téléphone, whether Bell knew it or not. 
Mr. Cross', an expert, caused apparatus to be made in conformity to 
the description and to drawings as shown in figure 7 of the patent, 
which proved itself to be an operative, practical téléphone. Proba- 
bly the date of his inceptive invention might be carried back to July, 
1875, but, irrespective of the time of the invention, the justice of his 
claim to be an original inventor of the téléphone must remain un- 
challenged. It was through him also that the téléphone was made 
known to the scientifio public, and thence introduced into commer- 
cial use. 

The défendants contend that long before Bell had perfected his in- 
vention, and long before its mental conception by him, Drawbaugh 
had not only made the same invention, but had perfected improve- 
ments in organization and détail which Bell never reached, and which 
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were only reached years afterwards by thè work of many other în- 
ventors in the same fieli of improvement. Their theory of the facts 
is stated with gubstantial acouracy in the answer to the bill of com- 
plaint. The answer, among other things, avers that Drawbaugh 
"was and is the original and first inventor and discoverer of the art 
of communicating articulate speech between distant places by voltaic 
and magnéto electricity, and of the construction and opération of ma- 
chines and instruments for carrying such art into practioe * 
that the said electric speaking téléphones so constructed and success 
fiiUy and practically used by him contained ail the material and sub 
etantial parts and inventions patented" in the two patents granted to 
Bell, and also contained other important and valuable inventions in 
electric and magnéto telegraphy • * *; "that someof the original 
machines and instruments invented, made, used, and exhibited to 
many others long prior to the alleged inventions of Bell are still in 
existence and capable of successfal practical opération and use, and 
are identiâed by a large number of persons who personally tested 
and used and l^now of their practical opération and use in the years 
1870, 1871, 1872, 1873, 1874 and both subsequeutly and prior thereto 
* • *; that said Drawbaugb, for more than 10 years prior to 1880, 
was miserably poor, in debt, v^ith a large and helpless family dépend- 
ent upon bis daily labor for support, and was from such cause alone 
utterly unable to patent his said invention or caveat it, or manufact- 
ure and introduce it upon the market; and that said Drawbaugb never 
abandbned nor acknowledged the claims of any other person thereto, 
but always persisted in his claim to it, and intended to patent it as 
soon as he could obtain the necessary pecuniary means therefor." 

Drawbaugb, in his testimony, adopts the statements of the answer 
as true. He also testifies that be commenced his expérimenta with 
the electric téléphone as early as 1866; that prior to or as early as 
in 1867 he had made apparatus (in which he employed a tea-cup as 
the transmitter) through which speech could be transmitted feebly 
and incoherently; and that as early as the time of the birth of his 
son Charles he had so progressed that his wife, who was then conôned 
to her bed, could, by listening with one of his instruments, hear the 
words spoken by him in the other instrument in a distant part of the 
house. His son Charles was born in 1870, and, if Drawbaugb 's nar- 
rative is true, he had suooeeded a,t that time in transmitting speech 
distinctly through the instruments, although whispered words would 
not be accurately heard. He describes instruments which he says 
were made by him from time to time as experiments led him from 
one improvement to another. He testifies that he thinks he made 
his first téléphone apparatus prior to November, 1866, and is positive 
he had it before he moved his shop to the "Clover-mill" in 1867. 
As he describes it the body of the transmitter was a porcelain tea- 
cup, the diaphragm was of membrane, the électrodes interposed in 
the circuit were two copper disks, the upper one of which was con- 
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nected to the dîaphragm by a wire so as to vary its pressure upon a 
low condactor of fine earth or pulverized charcoal interposed be- 
tweea the disks through the action of the sound waves upon the 
diaphragm, and the receiver vras a tin can witlaout a top or bottom, 
having a membrane diaphragm stretched over one end connected 
by a tense cord to an armature supported on a spriug and arranged 
close to the pôles of an electro-magnet in the electric circuit. He tes- 
tifies that subsequently he constructed apparatus upon the same gên- 
erai principle, with some change of détail, and he produces Exhibits 
F and B, the former a transmitter and the latter a receiver, as the 
remuants of the original instruments. Exhibit F is a glass tumbler; 
and he states that at first he used a membrane diaphragm over it, and 
then one of thin métal, and that for the conductor he used pulverized 
Carbon, or carbon mixed with bronze powder, and used varions tops or 
mouth-pieces to speak into it. The Exhibit B, he says, was the re- 
. ceiver, and in this he had discarded the string and the spring of his 
earlier receiver. He says that experiment led him to improve the 
transmitter, P, by substituting a métal diaphragm in place of mem- 
brane, and he produces a sketch. A reproduction of this instrument 
bas been made by him for use in the proofs which is designated as 
"Exhibit F reproduced." In this the mouth-piece is modified in size 
and in distance from the diaphragm. He made, according to his 
testiihony, a new receiver of more perfect construction, and produces 
the remuant of the original, which is designated as "Exhibit G." As 
he describes the instrument it was a decided advanoe upon the for- 
mer receiver. In using this he says he tested it also as a transmit- 
ter with some success, and then improved it by placing a permanent 
magnet against the heel of the electro-magnet, and thus made a mag- 
néto téléphone. A reproduction of such an instrument as he describes 
is made and referred to in the proofs as "Exhibit Reproduced 0." 
After Exhibit G he produces Exhibits I, A, E, and D as likewise orig- 
inal instruments, made respectively in the chronological order of their 
production as exhibits. He states that I was used by him as a com- 
panion instrument to 0. Exhibit A discloses a modification of form 
and a higher degree of mechanical adaptation. The last two, D and 
E, are concededly perfect, practical instruments, and according to 
the testimony of Mr. Benjamin, an expert witness for the défendants, 
would compete successfully for public patronage with any magnéto 
téléphone which had been introduced into use in 1882. It is asserted 
of thèse instruments by counsel that no higher development of the 
magnéto téléphone bas been reached at the présent time than is in- 
dicated by Exhibits E and D. Drawbaugh does not attempt to fix 
the time at which he made any of thèse instruments, or even the year. 
He testifies, however, that he made ail of them prior to the time the 
axle Company commenced business, which was in December, 18T4, 
except E and D which were made aboiit that time. 

The theory of the défendants is that Exhibits F and B were used 
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by Drawbaiigh in 1867, 1868, and 1869, Exhibit C in 1869 and 1870, 
Exhibit I in 1870 and 1871, Exhibit A in 1873 and 1874, and that 
Exhibits E and D were made in January or Pebruary, 1875, al- 
though cruder instruments essentially similar were made somewhat 
earlier. It is in proof that 33 patents were granted for improve- 
ments in téléphones in 1878, 64 in 1879, more than 100 in 1880, 
and 94 in the first six months of 1881. According to the theory of 
the défendants, therefore, as early as February, 1875, Drawbaugh 
had not only distanced Bell in the race of invention, but also Gray 
and Edison, and had accomplished practically ail that bas since been 
done by a host of other inventors. The case for the défendants must 
stand or fall by this theory. The proof s leave no room for fair 
doubt that défendants' contention is substantially true, or that the 
défense has no foundation in fact. It is either true that Drawbaugh 
had long been treading his solitary path of investigation and experi- 
ment in poverty and obscurity, but had perfected his work when the 
inventions of other explorers were in embryo, or his story is an ingé- 
nions fabrication. And, as will hereafter appear, if the défense is a 
fabrication, many disinterested witnesses hâve contributed innocently 
to give it color and strength, but Drawbaugh has deliberately falsi- 
fied the facts. 

The complainant starts with the benefit of the presumption of law 
that Bell, the patentée, was the inventor of that for which the letters 
patent were granted him. Whoever allèges the contrary must as- 
sume the burden of proof. Evidence of doubtful probative force will 
not overthrow the presumption of novelty and originality arising 
from the grant of letters patent for an invention. It has been fre- 
quently held that the défense of want of novelty or originality must 
be made ont by proof so clear and satisfactory as to remove ail rea- 
sonable doubt. Waskburn y. Gould, 3 Story, 122; Smith v. Fay, 
6 Fisher, 446; Hawes v. Antisdel, 2 Bann. & Ard. 10; Patterson v. 
Duff, 20 Fed. Kep. 641 ; Wood v. Cleveland Rolling-mill Co. 4 
Fisher, 560; Parham v. American Button-hole Co. Id. 482. In U. 
S. Stamping Go. v. Je.icett, 18 Blatchf. 469, S. C. 7 Fed, Eep. 869, 
Blatchfoed, J., said the défendant had not fulfiUed "the necessary 
obligation of showing beyond any reasonable doubt" that Weber (the 
alleged prior inventor) was prior to Heath, (the patentée.) In Coffin 
v. Ogden, 18 Wall. 120, Mr. Justice Swayne, delivering the opinion 
of the court, stated the rule applicable to the défendant as foîlows : 
"The burden of proof rests upon him, and every reasonable doubt 
should be resolved against him. " To overthrow this presumption and 
disprove that Bell was the first inventor, the défendants introduce the 
testimony of nearly 200 witnesses tending to prove the priority of in- 
"ention by Drawbaugh. As the complainant concèdes that Exhibits 
E and D are highly organized, practical téléphone instruments, and 
fully capable of perfect articulation, the patents are invalidated if 
thèse instruments were in existence at the date of Bell's invention: 
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and, as wîU hereafter appear, either they were in existence as early 
as in 1875, or it is incredible that they existed at ail until long after 
Bell's first patent had been granted and his invention had attraeted 
gênerai publie attention at the centennial exposition and elsewhere. 

In the argument for the défendants great stress is placed upon the 
évidence of a graduai and natural development of Drawbaugh's in- 
vention, shown by the original instruments produced, beginning with 
Exhibit B, and ending with the perfect magnétos B and D. It is 
strenuously urged that thèse exhibits fortify his testimony describing 
the instruments no longer extant, and mark the origin and culmina- 
tion, beginning with the cup machine and Exhibit F, of two separate 
Unes of invention, one leading to the battery téléphone, in which the 
undulatory vibrations are controlled by variations in the résistance 
of the circuit; and the other to the magnéto téléphone, in which the 
vibrations are created in the act of producing the current itself . The 
gênerai theory of the défense is substantiated by three classes of wit- 
neeses : those who heard of the existence of Drawbaugh's "talking- 
machines" at various times; those who talked through the machines 
on various occasions, or heard others talk through them; and those 
who attempt to identify one or more of the exhibits as the instruments 
they saw used. Only an outline of their testimony will be given, 

More than 50 witnesses testify to having heard of the talking-ma- 
chines prior to February 14, 1879. 

Of thèse witnesses three think they heard of them in 1869; three 
in 1870; two in 1871; five in 1872; three in 1873; three prior to 
1873; eight in 1874; two in 1875; from 1866 to 1876, one; from 
1868 to 1871, one; from 1868 to 1873, one; from 1869 to 1870, one; 
from 1869 to 1876, one; from 1871 to 1872, two; from 1872 to 1873, 
one; from 1873 to 1874, one; from 1873 to 1875, three; from 1874 
to 1875, one; from 1874 to 1876, one; from 1872 to 1876, one; prior 
to 1869, one; prior to 1872, two; prior to 1875, one. 

Sixty witnesses do not attempt to identify any particular instru- 
ment, but testify that they saw a talking-machine, or talked through 
it or heard it talked through, at Drawbaugh's shop on occasions sub- 
séquent to 1867, and most of them fix the occasion as prior to 1876. 
The substance of the testimony of some of them will be given. Wil- 
son Gr. Fox testified that he saw the talking-machine at Mr. Draw- 
baugh's shop about the year 1867 or 1868, when the old faucet Com- 
pany was in opération there. Prior to March, 1871, the witness 
was employed in the carding room of the Harrisburg Cotton-mill, 
and Drawbangh came there to get material to wrap his wire to use 
for the talking-machine. Henry Bonholtzer testified that he was at 
Drawbaugh's shop in 1869, and saw talking-machines there. Mar- 
garet Brenneman testified that she saw the talking-machines at Draw- 
baugh's shop in 1869. Abraham May testified that he did work on 
Daniel Hart's house, at Milltown, in Auguat and September, 1870, 
of which he produces his account-books; that he never did any work 
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for Daniel Hart affcer that; that, while doing that work, he was at 
Drawbaugh's shop to get a boring- machine mended wbioh he was 
using in the work, and Drawbaugh showed himhis talking-machines, 
and talked through them from one floor of the shop to another. The 
witness understood and heard through the machine the words that 
Mr. Drawbaugh spoke into it. His testimony is corroborated by 
Jacob H. Kilmore, William H. Martin, and John A. Smith. Cyrus 
Orris testified that he saw Drawbaugh's talking-machines at différent 
times from about the first of April, 1871, dowa to 1880, and took his 
son-in-law, Jacob E, Smith, to Drawbaugh's shop to see the machines 
about April 1, 1871. Benjamin K. Goodyear testified that in 1871 
he seized the personal property of George W. Kissinger, of Milltown, 
upon an exécution issued November 13, 1871; that on December 4, 
1871, the attaohed property was appraised, and on that day witness 
went to the workshop of Daniel Drawbaugh to find J. B. Drawbaugh, 
to summon him as an appraiser, and had to wait for him there a 
short time; that, while waiting there, Daniel Drawbaugh showed him 
his talking-machines and talked through them to him, and witness 
heard him speak and understood distinctly the words that he spoke 
through the instrument; and that he was never in Drawbaugh's shop 
afterwards, so far as he ean recollect. George Natcher testifies that 
he lived at Milltown in 1871, 1872, and never bas been in the town 
since August 9, 1872; that while living there he was at Drawbaugh's 
shop, and saw and talked through the talking-machine on différent 
floors, and listened at the same machine and understood what was 
said through it. Mrs. B. B. Spangler, a sister of George Natcher, 
testifies that she moved away from Milltown in 1872, and never bas 
been there since; that she talked into Drawbaugh's talking-machines 
while she lived there ; and that she was so small that Harman Draw- 
baugh had to lift her up to enable her to talk into the machine. 
Mrs. Mary Pree testifies that she was with her sister, Mrs. Lydia 
Drawbaugh, at Drawbaugh's shop, in September, 1872, when he 
talked through the machines to them, and she remembers hearing 
through the machines, "Good afternoon, ladies!" Drawbaugh told 
them that the machines operated by electricity. Mrs. Lydia Draw- 
baugh testifies that she saw the talking-machines in September, 1872, 
her sister, Mrs. George Pree, being présent. David M. Ditlow testi- 
fies that he saw Drawbaugh's talking-machine about 1872, when 
Drawbaugh talked through it, and witness heard and understood 
through the machine what he said. David K. Ernst testifies that he 
was at Drawbaugh's shop with John B. Bloser about the middle of 
June, 1872, and talked with Drawbaugh about the talking-machines, 
and thinks he saw them at that time. This testimony is corrobo- 
rated by John Bloser. N. W. Kahney testifies that he saw the talk- 
ing-machines about 1872. William H. Martin testifies that he was 
at Milltown with^John Keefauver, to get George Hosler to make him 
a pair of boots. Hosler lived at Milltown only from March, 1872, to 
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March, 1873. At that time witness and Mr. Keefauver went down 
to Drawbaugh's shop and talked through the talking-machine from 
the basement to the attic, and heard and understood what was said 
through the machines. They talked and listened at the same instru- 
ment. John F. Keefauver corroborâtes Mr. Martin and also states 
that he talked through Drawbaugh's talking-machine with Jacob M. 
Sadler in April, 1873, prior to the death of George B. Heck, and that 
about two or three years before he saw the talking-machines he had 
heard a good deal about them, and first heard of them at a place 
seven miles west of Carlisle. William W. Snyder testifies that he waa 
at Drawbaugh's shop on Wednesday, Pebruary 5, 1873, and saw the 
talking-machines. He vérifies the date by an entry in bis diary. 
Jacob Barber testifies that he was a candidate for the office of county 
commissioner of Cumherland county in the summer of 1873, and in 
connection with his canvass went to Drawbaugh's shortly after the 
death of George B. Heck. While at Drawbaugh's shop he saw the 
talking-machine, and was never in the shop after July or August, 
1873. Ezekiel Worley testifies that about the year 1873 he saw the 
talking-machines at Drawbaugh's shop. His statement is corrobo- 
rated by John K. Taylor. Abraham Ditlow testifies that he knew of 
Drawbaugh's talking-machine in 1S74, and sawit and talked through 
it at that time. He had forgotten the faet, but was remiuded of it 
by Mr. Alexander Milner, of Porter county, Indiana, whom witness 
told about it in May or June, 1876, in Indiana. William Eppley 
testifies that he visited Drawbaugh's shop for the last time in May 
or June, 1875 ; that he was there several times during the two years 
preceding that pet-iod, and had seen talking-machines. Jonathan 
Fry testifies that he was at Drawbaugh's shop with Mr. Hamme and 
Mr. Frederick in the winter of 1875-76, and saw the talking-machines 
there. Jacob Evans testifies that he was at Drawbaugh's shop with 
his wife, his brother Andrew, and his eisters, Margaret and Sarah, 
about December 1, 1875, and saw and talked through the talking- 
machines. Henry L. Hamme testifies that he -was at Drawbaugh's 
shop either in the last of January or the beginning of Pebruary, 1876, 
in Company with George Frederick and Jonathan Fry, and saw and 
talked through the talking-machine at the time ; that he heard and 
understood very plainly what was said through the machine even 
when Mr. Drawbaugh talked in a whisper. George Frederick testi- 
fies that he was at Drawbaugh's shop with Mr. Hamme and Mr. Fry 
in January or February, 1876, and saw the talking-machine. S. S. 
Eupp testifies that he was at Drawbaugh's shop with Mr. Hammacher 
and his scholars on February 1, 1876, and recollects that Mr. Draw- 
baugh at that time spoke about a machine that he had which he called a 
talking-machine, but the witness was intei'ested in other things and 
did not pay much attention to it. George H. Bowman testifies that 
he saw talking-machines in Drawbaugh's shop in February, 1876, at 
which time somebody was talking to Mr. Drawbaugh through them. 
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Charles L. Drawbaugh testifies that he saw and talked through the 
talking-machines at Drawbaugh's shop a year or more prior to May 
1, 1876, and heard and understood wliat was said. 

The third class of witnesses are those who identify more or less 
positively one or more of the several exhibits as the instruments used 
by them, or which they saw used by others, prior to March 7, 1876. 
Exhibits F and B are identified by the following witnesses : Brooka 
saw them in 1874; Smyser, in 1872; Eberly, before December, 1870; 
Wagner, in the fall of 1874; Freese, in 1869 or 1870; Yetter, about 
Christmas, 1875; Fry, spring of 1375; Cari, in 1870; Scherick, in 
1869; Balsley, between 1870 and 1874; Good, before 1872; Kahney, 
in 1871 or 1872; Sehettel, about 1872; Nichols, in 1876; Eenneker 
in May, 1875; Weber, late in 1874; Stephen, before 1876; Shire 
man, about 1872; Hawn, about 1872; H. B. Eberly, in May, 1873 
J. C. Smith, between April, 1872, and April, 1873; Sternberger, in 
October, 1871; Fetterow, in April, 1876; Halsinger, prior to 1876 
Shoop, in 1860; H. F. Drawbaugh, in 1872; Zimmerman, in 1871 
Bâtes, in 1874; Guistweit, in July, 1870; Haie, in fall of 1873 
Stone, in June, 1871; Free, in June, 1872; J. A. Oyster, in June 
1875; Harman K. Drawbaugh, in January, 1871; J. B, Drawbaugh 
in 1869; G. W. Drawbaugh, in 1870; Lenseman, in July, 1871 
Fisher, in 1868 or 1869; Hubler, in fall of 1873; Updegraiï, in 
1874 ; W. H. Decker, in 1873; and a number of other witnesses saw 
one of thèse two exhibits. 

The identification of Exhibits C, I, and A is made by a smaller 
number of witnesses. Some of them think they saw C in 1870, and 
others at varions dates after that and as late as March, 1876. 

One of the witnesses thinks he saw I in 1871, the others locate the 
occasions in 1873, 1874, and 1875. Some of the witnesses think they 
saw A as early as 1872, one of them in 1870; but most of them saw 
it, they think, in 1875. 

Exhibits E and D resemble each other very closely in appearance, 
and most of the witnesses produced to identify them saw both at 
the same time. They locate the time as follows: Fry, laborer, in 
May or June, 1875; Fry, farmer, in April, 1875; Bayler, in June, 
1873, (Exhibit D ;) Springer, after April, 1876; Sehettel, about 1875; 
Shoop, after February, 1877; Musser, in June, 1876, (Exhibit D;) 
Millard, in 1875; Holsinger, in summer of 1875; Shoop, in 1874 or 
1875; Bâtes, between 1874 and 1877; Dellinger, in March, 1876, 
(Exhibit E ;) Gustweit, between 1870 and 1876 ; Bowen, in Septem- 
ber, 1878; Haie, in fall of 1876, (Exhibit D;) Miehael Dellinger, in 
November, 1877, (Exhibit D;) Harman K. Drawbaugh, in January, 
1875, and helped put up wire for them; J. B. Drawbaugh, prior to 
January 26, 1875 ; George W. Drawbaugh identifies ail the exhibits 
as seen by him sometime between 1871 and 1878; Updegraff and 
Musser, in 1876; Smith, in 1872 or 1876, (Exhibit E;) May, in 1876, 
(Exhibit D;) J. H. Smith, in May, 1876, (Exhibit D;) Decker, in 1874, 
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{Exhibit D;) Vannasdale, in February, 1875 ; Evans, in faîl of 1875; 
Mrs. Elb, in fall of 1875; S. E. Evans, in fall of 1875, (Exhibit D;) 
M. E. Evans, in fall of 1875, (Exhibit D.) 

Sonae of the -witnesses who identify exhibits identify the whole 
séries. Other vcitnesses besides those named identify one or more of 
the exhibits as seen by them at times subséquent to the date of Beil's 
application for his patent. Some of the witnesses who identify one 
or more of the instruments exhibited to them by Drawbaugh as the 
Exhibits F, B, or C, saw or used them in 1875 or 1876. Among 
thèse are the foUowing to whose testimony a référence will be made : 
Mr. Springer testifies that he repeatedly talked and listened with 
Drawbaugh through the instruments, after the first of April, 1876, 
using Exhibits F and B as the instruments. Mr. Musser testifies 
that he talked through F and B in June, 1874, but the proofs show 
that this occasion was as late as in the summer of 1876. Mr. Moore, 
who is produced to show that Drawbaugh applied to him to acquire 
an intereat in the invention, testifies that the talldng-machine which 
Drawbaugh produced was Exhibit B. This was in May, 1875. Mr. 
Bayler testifies that he talked through F and B in 1873, but the 
proofs show that the occasion was between 1875 and 187T. Mr. 
Nichols locates the middle of January, 1875, as the time when he 
eaw Exhibit B in use. 

That the talking-machines referred to by the witnesses were elec- 
tric instruments is clearly established. Drawb9,ugh testifies explic- 
itly that they were always used with a closed circuit, and without 
breaking the current, some of them being battery téléphones, and 
some magnéto téléphones. He always represented them as actuated 
by electricity to those to whom he explained or described them, and 
claimed his invention would supersede the telegraph. His assertions 
show them to hâve been electrical instruments. He stated to the 
witness Shank, "It was the greatest invention ever known ; if he had 
the means to go on with it they could talk, or rather be a time to 
come as to talk, to the old country same as we can talk hère." To 
Zacharias, that "he could run it out for miles, and parties could talk 
in at one end and be heard at the other end the same as persons in 
a room together." To Smith, that "parties between Harrisburg and 
Philadelphia could communicate as if they were speaking together ; 
there would hardly be any limits;" it was an "instrument to convey 
the voice — to supply the place of the telegraph." To Smyser, that 
it would work "from hère to California." To Fry, that one "can talk 
as far as the wire goes. " To Cari, that "he could hear a man talk from 
that place to New Cumberland or Harrisburg, and understand dis- 
tinctly what he said." To Sherwiok, that it was "better and handier 
than the telegraph; that you could just talk through it in place of 
writing." To Balsley, that "by attaching two wires you can hear it 
away off; the telegraph is nowhere with it." To Kahney, that "he 
could talk the same for miles as he could for a short distance." To 
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Shettel, that "if he had a wire from the shop in connection with the 
telegraph wires at White Hill he could talk to Mechanicsburg by hav- 
ing a machine there or an instrument in the office; that it would be 
better than telegraphing, and that it would be worth a great deal of 
money." To Eeneker, that "he thought he could make it that he could 
talk through to Harrisburg; he thought they would take the place of 
telegraphing." To Weber, that "it beats ail the otbers of my inven- 
tions; he could earry sound, or rather talk, as far as Shiremans- 
town." To Hawn, that "he wquld be able to operate, that a man 
preaching in New York, that a congrégation in Philadelphia would 
hear the same sermon." To Kahney, that "he could just as easy 
Spaak ten miles as cne, or any distance he would choose to." To 
Kupp, who was there with Harnacher, that "it was worked by elec- 
tricity; would take the place of the telegraph, and that he could 
make it so that he could talk to San Francisco." To Musser, that 
"he was going to make a machine to talk from Harrisburg to Phil- 
adelphia, and it would be cheaper and quicker way than telegraph- 
ing." To Smith, that "he believed they could talk for a hundred 
miles." To Fetterow, that "I could speak ten, fifteeu, or twenty 
miles, or even to California if there was a wire extended." To Wis- 
ler, that "he could attach a wire to it and talk for ten miles — as far 
as he could hâve a circuit around." To H. F. Drawbaugh, that "he 
could talk across the continent." To Free, that "the talking-machine 
could be used to talk at a long distance — from Philadelphia to Cali- 
fornia." To Landis, that "it could be used a thousand mUes; it 
would take the place of the telegraph." To Lenig, that "he could 
talk hundreds of miles through that." To Updegraff, that "instead 
of using the old mode of telegraphing he could talk directly through 
the wire ; he thought he could talk as far as you could use the ordi- 
nary telegraph wire." To Draper, that "he thought it was or would 
be one of the greatest inventions of the âge, and would take the place 
of telegraphing." To A. Evans, that "he could take this machine 
and talk clear out to Europe across the océan." To Eicholz, that 
"if he could only get some one to help him once he would run it to 
Harrisburg and convince them, and tben he would run it from Harris- 
burg to Philadelphia. " He stated to the witness Shank, that "it works 
by electricity." To Smith, that "it was by electrieity." To Nichols, 
that "the sound was conducted by electricity." To G. Eberly, that 
the instruments were "to convey sound by electricity." To Coudry, 
that "they were operated by electricity." To Shoop, that "it oper- 
ated by a battery." To Shireman, that "they operated by magnet- 
ism." To Hawn, that "they would be operated on by a battery." 
To N. W. Kahney, that "the machine was operated by electricity — by 
a battery." To Zimmerman, that "it was electricity that would pass 
it over the wires ; that it would carry the sound right along. " To 
Haie, that "it was driven by a magnet." To H. K. Drawbaugh, that 
"the sound could be carried to a distance on a wire by the use oî 
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electrieity." To Lenîg, that "electricity was used in connection wîth 
it." To Prof, HeigeB, that "in connection with a talking-machine 
both magnetism and electricity were applied." To Goodyear, that 
"bis talking-machine was also done by electricity over -wires." To 
Woods, that "it was to be an eleotric machine ased in place of tele- 
graphing." To Young, that "it was an electric talking-machine which 
he had invented. " 

Thus Drawbaugh is corroborated by a cloud of witnesses whose 
testimony tends to substantiate his narrative. Without stopping at 
this point to consider the credibility and probative force of their tes- 
timony, it sufSces to state that, although some of the witnesses seem 
to hâve been reckless and unscrupulous in their statements, the great 
body of them are undoubtedly honest witnesses. It is impossible, 
however, to believe that Drawbaugh can be mistaken in the substance 
of his testimony, and the conclusion cannot be ignored that either 
his testimony is true, in its essential parts, or his narrative bas been 
manufactured to fit the exigencies of the case. In order to asoertain 
what effect is to be given to the corroborative proofs, it is important 
to détermine whether Drawbaugh is an honest witness or whether he 
bas intentionally falsiûed collatéral facts, and is therefore to be 
deemed discredited. If the défense is to be believed, he had been 
experimenting with bis talking-machine from 1866, and had success- 
fuUy transmitted speech as early as 1870, if not before that time. 
He testifies that he had used Exhibits B and F in transmitting speech 
for two or three years before he made Exhibit 0. According to the 
theory of the défendants, Exhibit C was made in 1869 or 1870. At 
that time he had reaohed a secondary stage in the development of his 
invention, and certainly as early as in 1872, when Exhibit C had re- 
ceived its latest modifications, the invention had passed out of tlie 
period of rudimental forms embodying principle merely, into a form 
embodying nice détails of construction, and had reached a perfection 
not reached by Bell in his earlier patent. Drawbaugh was well aware 
of the merit and of the great pecuniary value of the invention. He 
had obtained patents for several invention s of minor value; yet, from 
1870 untn July, 1880, he did not apply for a patent for the télé- 
phone. It was of the first importance to explain the reason of his 
inaction, because it seems incredible that the inventer of the téléphone 
should not only omit to patent it as soon as he could, but should also 
remain silent for years af ter others were winning the famé and profits 
of the invention. Only one explanation was possible, and that bas 
been attempted. As stated in the answer and in his testimony, it is 
that he was unable to do so by reason of his poverty. The answer 
allèges "that for more than ten years prior to 1880 he was miserably 
poor, and utterly unable to patent his invention or caveat it." He 
was asked the question : "Do you mean to hâve it understood from 
your last answer that there was any other reason for some period prior 
to 1870, except your poverty, whether greater or less, which prevented 
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you from patenting your invention or filing a caveat for it ?" His 
answer was: "If I understood that right, there was no other reasou 
that I can tbink of now. " He prooeeds to state that Exhibits P and 
B exhibited the principle perfectly enough to patent. 

In the elaborate efforts of the défendants to substantiate the theory 
of Drawbaugh's inability from poverty to patent his invention, much 
testimony bas been produced to shov/, and which does show, that he 
was always more or less in debt, often a borrower of small sums of 
money, was dilatory in paying his debts, and used to plead his inabil- 
ity when dunned, and was often sued, and judgments and exécutions 
were obtained against him; but it is clearfrom a fewplain faots that 
the theory of extrême poverty is unfounded, and that Drawbaugh is 
dishonest in putting it forward. In 1S67 and 1869, besides what he 
received for his wages, he received $5,000 from the pump company 
for his faucet invention, besides $1,000 in the stock of the concern. 
On 'the first day of April, 1869, he received $1,000 from one Gard- 
ner, for the sale of a half interest in a faucet invention. He invested 
$2,000 of the $5,000 in real estate, lost $400 of it in an apple spéc- 
ulation, and used the $1,000 received from Gardner to buy a house 
and lot for his father. Between 1867 and 1873 he paid $1,200 to 
the Drawbaugh Manufacturing Company for assessments on his stock, 
besides $870 in labor; and in July, 1873, received from that com- 
pany $425 cash, in settlement of its affairs. From 1867 to April, 
1872, he was the owner of real estate, for which he had paid $2,300 
in the fall of 1867, and upon which he expended in improvements, 
in the spring of 1868, from $300 to $400, and which was incumbered 
only by a prier lien for $300. In the spring of 1872 he incumbered 
it for $1,000, not as a principal, but as a surety. He was in receipt 
of $110 annually as rent for a part of this property, occupying the 
rest himself until he sold it in 1876, and bought another house in 
the town of Mechaniesville. He was always in receipt of fair wages 
for his labor. From April 1, 1875, to April 1, 1876, he received 
nearly $450 for wages from the axle company, irrespective of his 
earnings from other sources, and declined steady work at times, be- 
cause he could make more by job-work. Thus it appears that, al- 
though at times it was not convenient for him to pay his debts, or he 
was careless or indiffèrent, he.had not only the means of raising 
money during ail this period, but that on many occasions he had 
means for investment and for spéculation. The pretense that he 
could not raise the fées to caveat or patent his invention is transpar- 
ently absurd. He was accustomed to prépare spécifications of pat- 
ents, and was a maker of models, and adveitised himself as an in- 
ventor, designer, and soliciter of patents. During the time he was 
experimenting on his talking-machine, and before he applied for a 
patent, he found time and materials for experimenting with and 
making the Giffard injector for steam-engines, the autograph tele- 
graph, the magneto-dial telegraph, the magnéto key, the automatio 
v.22F,no.6— 21 
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fire-alarm, and the eleotric cloek. During this perîod he was a frîend 
ôf Mr. Weaver, a patent Bolicitor, who frequently gave him advice 
ànd professional assistance in return for mechanical services ren- 
dered by Drawbaugh, and who drew speciiications for him for a 
lûeaBùring faucet and for the magnetio clock. If he was not compé- 
tent himself to make an application for the patent, it cannot be 
doubted that, with the assistance of Weaver, he could hâve made a 
proper application at a trifling outlay, if any, beyond the feea of the 
offîoe^' 

Dfawbangh devoted a great deal of time between 1867 and 1878 
to the iïivéntion and construction of his electrio clock, and the time 
and ïnoney expended by him in experimenting and constructing this 
clock in its varions forms, especially those made in 1877 and 1878, 
was much more than would hâve enabled him to patent his talking- 
machine. Thèse clocks were built by him with his own tools and out 
of his own money, and, to build them economically, he made a gear 
cutting-machine which must hâve oost him more than it would to 
patent his téléphone. In April, 1878, he received $500. from the 
Electric Clock Company for the privilège of nsing his clock invention. 

In order to fortify the theory of Drawbaugh's inability from poverty 
to patent his invention, the défendants hâve attempted, by testimony 
frôm him and from others, to show that he was extremely solicitons 
to patent it, and tried to inducè others to furnish the means. Mr. 
Springer testifies that "his (Drawbaugh's) whole mind appeared to 
be on his talking-machine ; he told me that many a night he didn't 
sleep just studying how to improve it." After May, 1872, according 
to the testimony of Jacob Hawn, the talking-machine superseded the 
clock in Drawbaugh's interest. According to Mr. Holsinger, from 
1873 to 1876 "he appeared to be crazy on it ; I often tried to get in- 
formation from him on other subjeots, and about half a minute's talk 
would turn him right on the talking-machine." Henry F. Draw- 
baugh, his brother, testifies: "Every time 1 was down there, from 
the summer of 1872 to 1879 or 1880, he was working at it and talk- 
ing, and wanted me tO go in with him and furnish means." Mr. 
Bâtes says he was in Drawbaugh's shop eight or ten times between 
the summer of 1874 and the fall of 1877, and "his gênerai conversa- 
tion was about the talking-machine ; said he would like to get it pat- 
ented, but had notthe means, and could make a fortune out of it." 
Drawbaugh testifies as foUows : ■ 

"Question. A good many witnesses hâve testifled that you were at various 
times talking of patenting your eleotric speaking-telephone invention: what 
is your recoHection about that — did you intend to patent it or not? Answer. 
Tes, sir; I intended to patent it. I had spoken to a number of persons to as- 
sist me. I would state to them that I would give them an interest in the in- 
yention for them to furnish the money to hâve it patented. Q. Why did you 
not patent it with your own money? A. I didn't liave any money. Q. At 
how early a time did you hâve the intention of patenting it¥ A. 1 could 
hardly say how early. I spoke to persons even at au early time. I spoke to 
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Christian Eberly; it may hâve been prior to 1870 I spoke tb Friank Lee; I 
spoke to them about taking an interest. They were among the ea,rliest I 
can't remember ail the persons, as I had spoken to a great many." 

Lee is not a witness, baving died in 1872. Christian Eberly lo* 
cates the time as between 1867 and 1870. He had been a partner 
TjFith Drawbaugh in a number of inventions, and was a oapitalist. 

He was asked : 

"When Mr. Drawbaugh showed you his talking-macbine, state whether he 
proposed to you to go into partnership with him and furnish the moûey for 
that also, as you had before that time, on the other inventions?" 

He answered: 

"jSTot altogether ; he intimated that he would take me in. I don't recollect 
as I said anything, or what I said." 

The witness was often in Drawbaugh's shop subsequently, in 1871, 
1872, and 1873, bat mentions no other proposition. The only othel 
persons Drawbaugh spécifies as having been applied to by him are 
Capt. Moore, Henry Bayler, and Simon Oyster. Oyster was not 
calied as a witness. Capt. Moore was examined as a witness for 
the défendants, and his testimony la significant. He was the princi- 
pal of the Soldiers' Orphans' School, an institution in the vioinity of 
Bberly's Mills, and was the secretary and treasurer of the axle Com- 
pany, a conoern that in part occupied Drawbaugh's shop in 1875 and 
1876. He testifies that about May, 1875, Drawbaugh showed him a 
talking-machine ; said he was unable to patent it himself, and de- 
sired witness to "go in with him and get a patent." He states that 
he told Drawbaugh he didn't want to go into any new inventions, but 
that it would be a fortune to any person bringing it out if it could bo 
put to practical use. He identifies Exhibit B as the only machine 
shown him at that time by Drawbaugh. Although he and Draw- 
baugh maintained intimate business relations for a year after that 
time, the subject seems ne ver to hâve been referred to again. Mr. 
Moore was an intelligent oapitalist. It is strango that Drawbaagh 
should hâve shown him Exhibit B, one-half of the crude instrument 
of 1867-1869, if the perfeet instruments, E and D, were in existence; 
and more strange that the subject was never mentioned again be- 
tween them, or that no attempt was made to speak through any ma- 
chine, if they had any faith in the value of the invention. Mr. Bay- 
ler, the other witness, carried on lumbering and a sa»»:mill from 1873 
to 1877 in the vicinity of Milltown, and employée, Drawbaugh fire- 
quently to repair maohinery. He testifies that in June, 1873, Draw- 
baugh showed him the talking-machine, and he said to Drawbaugh, 
"Why, Dan., that is virtually a talking telegraph," and advised him 
to take out a patent for it, to which Drawbaugh replied : "If I had 
the means, I would ; if you '11 advance me the means to procure a pat- 
ent l'U give you a half interest." The witness continues : "Gener- 
ally, on him meeting me, he would urge it, — urge me to take an in- 
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terest by furnisbing him the means to tate out a patent." He also 
identifies Bxhibits F and B as the instruments shown him by Draw- 
baugh. But his books show that during ail the time from April, 1873, 
to May, 1876, he owed Drawbaugh more than the fées necessary for 
procuring a patent. 

The défendants produce other witnesses to prove that from 1870 
to 1879 Drawbaugh was showing his téléphone, adverting to his 
poverty, and^ trying to induce somebody to assist him. Mr. Herr may 
be cited as an illustration. He testified that in 1870 or 1871 Draw- 
baugh wanted money to get a caceat to aecure his invention, and told 
the witness if he would help him or procure any person to assist him 
he would give him a half interest. Without adverting further to the 
testimony oh thi's subject, it is sufficient to say, in view of the fact 
that there never was a time from 1867 to 1880 when Drawbaugh did 
not hâve the money to caveat and patent his invention, or the means 
of borrowing it, the only legitimate etfect of such testimony is to dis- 
crédit the whole défense by esciting the suspicion that it is bolstered 
up by exaggerated and unreliable testimony. It will hereafter be 
shown that among the men with whom Drawbaugh maintained bus- 
iness and friendly relations during this period there were many of in- 
telligence and means,' Some of them may hâve distrusted his judg- 
ment and regarded him as a visionary ; some of them may hâve been 
indiffèrent or timid; but it is incredible that when only a trifling sum 
was required for a half interest in- the invention none of them could 
be sufficiently ioipressed with its merit or financial value to investi- 
gate it seriously as a spéculation or an investment. He induced per- 
sons to invest in faucet inventions and in his magnetic clock; and it 
cannot be true that he could find no one to entertain the talking-ma- 
'chine', which, according to the common rumor of the neighborhood, 
was to supersede the telegraph, and, in the words of one of the wit- 
nesses, "make Drawbaugh the richest man in the Cumberland val- 
ley." . It was very natural that a hard-headed old farmer like Will- 
iam Darr, on being told by Drawbaugh that he had a machine by which 
he could talk across the Atlantic océan, should advise him to "try 
it first in talking across the Yellow Breeches creek;" but it is beyond 
compréhension or belief that none of the capitalists or speculators 
about him could be induced to seriously consider it, if it was an 
operative device. Where a witness falsifies a fact in respect to which 
he cannot be p^sumed liable to mistake, courts are bound, "upon 
principles of law,îmorality, and justice, to apply the maxim,/aZsît,s in 
uno,falsus in omnibus." The Trinidad, 7 WheSit.2S3. Drawbaugh 
could not be mistaken in asserting that it was his poverty which pre- 
vented him from caveating or patenting his invention. He was not 
led to the assertion inadvertently. Those with whom he is associated 
in the défense understood fully, and so did he, that the fact that a 
professional inventor and patentée did not go to the patent-of&ee to 
secure an invention like the téléphone for 10 years after it had beea 
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completed and demonstrated was altnost conclusive against thetheory 
that he had made the invention, and that, unless this presumption 
could be parried, no court would crédit his story. The theory of con- 
straining poverty was therefore formulated in the answer, elaborately 
fortified by witnesses, and testified to by Drawbaugh. It is over- 
thrown by a few plain, indisputable facts, and Drawbaugh's veracity 
falls with it. 

The défense must rest upon the te9timony of the witnesses who 
coiToborate Drawbaugh. The case made by thèse witnesses is suf- 
ficiently formidable to overcome the légal presumption of the validity 
of the complainant's patents. It is met by the complainant with re- 
butting évidence, direct and cireumstantial, showing the intrinsic im- 
probability of the theory that Drawbaugh was the invontor of the tél- 
éphone, and showing his conduct or déclarations inconsistent with 
any hypothesis that he was more than an unsuocessful expérimenter 
with the invention. Many witnesses hâve also been produced by the 
the complainant to attack the eredibility and reliability of the testi- 
mony of the défendants' witnesses. Of necessity the testimony of 
most of the défendants' witnesses can only be attacked by showing 
that the witnesses are mistaken as to the time when they saw Draw- 
baugh's talking-machine, or as to what they really saw on the occa- 
sions they refer to. The way in which the testimony of Uriah P. 
Nichols is met will illustrate the gênerai ténor of such testimony. 
Mr. Nichols was one of the most intelligent and trustworthy of the 
défendants' witnesses, a farmer and machinist, who testified that on 
the eighteenth day of January, 1875, he visited Drawbaugh's shop on 
business, saw two instruments which he ideutified as Exhibits B and 
A, and he described their mode of opération as stated to him by Draw- 
baugh at the time. He says he listened at one instrument while a boy 
spoke into another 200 feet away, connected by wires, and heard the 
boy say : "Is it you, father, speaking ?" The complainant produces 
nine witnesses to show that the occasion could not hâve been prier to 
February, 1878. The witnessfixesthedateby apurchaseof limemade 
by him on the visit, and sfjates that he went to Drawbaugh's to see 
an electric clock of which he had recently read a description in a 
newspaper, and soon after the visit told Mr. Maish and others about 
the téléphone he had seen at Drawbaugh's. The complainant proves 
that the newspaper article was not published until February, 1878; 
that when the witness told Mr. Maish of the téléphone at Draw- 
baugh's, the latter, who was then a member of congress, remembered 
the occasion, knew ail about Bell's téléphone at the time, and hàd 
used it in Washington. Mr. Maish states that, as Drawbaugh was 
one of his constituents, he would hâve been deeply impressed by the 
conversation if he had understood Drawbaugh claimed to be the in- 
venter. Without attempting to particularize the rest of the testimony 
for the complainant upon this issue, it suffices to say that several 
other witnesses were introduced to show that the lime was not pur 
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chased by Nichols bef ore 1 876. Much testimony is gîven by oomplaîn- 
ant upou collatéral issues of a similar oharacter. One of thèse issues 
relates to the time when Thomas Draper ordered a hydraulic ram of 
Drawbaugh. Mr. Draper was an important witness for the défend- 
ants. He testified that he went with Mr. Kissinger, a tenant of his, 
to Drawbaugh's shop in May or the early summer of 1874, for the 
purpose of ordering of Drawbangh a hydraulic ram to be used upon 
the farm Kissinger had leased of him in April, and that he was never 
at Drawbaugh's on any other occasion. He identified Exhibit G pos- 
itively and Exhibit I less positively as the instruments used and 
through which he listened while Drawbaugh talked. The complain- 
ant proved that the hydraulic ram was not put to use until the fall 
of 1878, and undertook to locate the date of Draper's visit approxi- 
mately by that fact. Seventy-five witnesses were introduced by the 
respective parties upon this collatéral issue. Thèse illustrations 
show how hopeless a task it would be to review the testimony satis- 
factorily or analyze it minutely. Five hundred witnesses hâve been 
examined by the parties upon the main question and the collatéral 
issues, and their testimony is in a printed record of over 6,000 pages. 
If it were practicable to do so it would not be profitable, because a 
microscopic view of the controversy would be inadéquate and mislead- 
ing. In cases where such a chaos of oral testimony exists it is usu- 
ally found that the judgtnent ia convinced by a few leading facts and 
indicia outlined so clearly that they cannot be obscured by prévari- 
cation or the aberrations of memory. Such facts and indicia are 
found hère, and they are so persuasive and cogent that the testimony 
of a myriad of wituesses cannot prevail against them. 

The first group of facts of this nature are those which bear upon 
the capacity and character of Drawbaugh as an inventer, and tend 
to show that it is not only highly improbable but almost impossible 
that he could hâve been the author of the téléphone. In the sum- 
mer of 1878 he oomposed a biography of himself for publication in 
the history of Gumberland county, which présents a graphie picture 
of the inventer and of the man. He commences by describing him- 
self as "born in the quiet, secluded village of Milltown, three miles 
from Harrisburg," and as "one of the greatest inventive geniuses of 
this âge, who bas spent the greater part of an active life conceiving 
and producing, as the resuit of the conceptions of an unusually fertile 
brain, a score of useful, ingenious machines and déviées." "It ap- 
pears," he says, "by examining a list of his inventions, that the man- 
ufacturing interests of the place in his boyhood days gave direction 
to hia thoughts and incentive to his actions." He prooeeds to enu- 
merate a list of his inventions as foUows : 

"His flrst invention was an automatic sawlng-macbine; then a nnmber of 
machines used in wagon-making; then a machine for boring spoke teneta; 
then a machine for sawing tenets; a barrel-stave jointing-machine, patented 
In 1851. This machine was pretty generally introcluoed, and its morits appre- 
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oiated. An automatic grinding-machine was next invented to meet a de- 
mand created by the introduction of the jointer; then followed several ma- 
chines for making stave iieadings and shingles, ail of which were patented 
in 1855; after whicli, machines for rounding, heading, crozing, dressing, and 
finishing outside of barrels were invented. Thèse were again followed by de- 
vice for ninning mill-stones; one for dressing mill-stones; a devicefor elevat- 
ing grain in inills. He then invented and had patented four improvements 
in nail-plate feeding; next a tack- machiné and a new design in tacks. 
Photography next engaged his attention. He fitted himself for action ia 
this fleld by manufaoturing his own caméra ground, and fitted acromatio 
lenses for caméra, prepared the neeessary Chemicals, and improved the procesa 
for enlarging pietures. Next electricity and electric machinery attracted hia 
attention, and an electric-machine was produced, throwing ont of considér- 
ation the galvanic battery and electric pile; then a machine for alphabetical 
teiegraphing; then the justly-celebrated electric clock and the machinery nee- 
essary for ita construction; and several kinds of téléphones: one of whicb ia 
operated by battery, and another by induction." 

He concludes as follows : 

"It will be seen from the foregoing that Mr. Drawbaugh has penetrated 
vast flelds in search of information, and with what success we leave it to the 
readers to détermine. We are proud to own Mr. D. as a citizen of our town- 
ship, and deem him worthy of a position at the head of the list of our promi- 
nent men, and are happy to accord him that position." 

This portrait, drawn by himself, depicts, without the aid of extrin- 
sic évidence, the ignorance and vanity of the man, and the incongru- 
0U8 and fantastic assortaient of his inventive projects. It auggests 
also the character of a charlatan, That he was a skillful and in- 
génions mechanic is undoubtedly true. Invention was his hobby and 
his vocation. But that he was an inventer in a large sensé is dis- 
proved by the nature and results of his work. Every patent that he 
obtained was for some improvement on existing devices, which in- 
volved mechanieal skill rather than any high degree of inventive 
faculty. This is shown to some extent on the face of his patents, the 
list of which is as foUows: November 11, 1851, "for improvement 
in stave jointing-machines;" May 22, 1855, "for stave machines;" 
April 28, 1864r, "for improvement in mill-stones;" May 12, 1863, 
"for improved machine for leveling the faces of mill-stones ; " Decem- 
ber 12, 1865, "for improvement in nail-plate feeders;" November 
20, 1866, "for improvement in faucets;" November 19, 1867, "for 
improvement in nail-feeding device." 

His own testimony, given in an interférence proceeding in the pat- 
ent-office in 1879, shows that none of his inventions were sufficiently 
meritorious to prosper vigorously. That proceeding involved a ques- 
tion of priority of invention bètween himself and one Hauck, respect- 
ing an improvement in a faucet. He had filed his application for a 
patent in January, 1879, and undertook to carry back the date of his 
invention to 1869. The seope and range of his inventive faculty 
became a subject of inquiry, He there testified that he had made, 
"he might say, fifty inventions, and had patented over a dozen," 
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He was cross-examined respecting certain inventions to show that 
they did not work satisfaetorily. He was then asked : "Since 1866, 
what machines hâve you coneeived and perfeoted that bave worked 
satisfaetorily?" He answered: "To the best of my knowledge, I 
think they ail bave. The nail-machine gave satisfaction. I had it 
running iu the works, but the nailers drove it out. The tram and 
red-staff was a good machine, and adopted by a number of millers. 
The magnetic clock I consider a good thing, but I am not through with 
experiments on it yet. I believe this last faucet to be a good thing." 
If his nail-machine had induced the workmen to drive it out of the 
shop, it ought to bave commended itself to the capitalist. His mag- 
netic clock had not been patented at this time, though it had been 
for a time the wonder and admiration of the community in which 
he lived; but when it was patented in 1879 it was as a "new article of 
manufacture," consisting of a galvanic battery for electrical clooks, 
which had two old éléments united, instead of being disconnected, as 
in former devices. The history of this clock shows clearly that it was 
of no practical merit ; and the clock had been substantially described 
in Tomlinson's Encyclopedia; and he had the book before he made his 
alleged invention. His other electrio devices he never patented; 
and in his testimony in the interférence proceedings he did not refer 
to them as among his perfected and successful inventions. One of 
thèse was his magneto-electric machine for short-line telegraphing 
and fire-alarms, sometimes meutioned as his "magnéto key." It was 
not a new device, and the proofs show that it was a failure. 

When .the sp^aking téléphone was first introduced to the attention 
of the scientific public it was pronounoed by one of the most eminent 
electricians of the day "a resuit of transcendent scientific interest," 
and "the greatest byfar of ail the marvelsof the electric telegraph." 
The inventions attributed to Drawbaugh include not only the concep- 
tion of the principle of the unbroken undulatory electric current, and 
of the délicate and complex instrumentalities essential to its efficient 
application in transmittihg and reproducing articulate speech, but also 
of many other devices involving a nice adjustment of forces and re- 
quiring sensitive mechanism. Thèse were inventions of a peculiarly 
scientific order, which would seem to demand a spécial conversance 
with the principles of acoustics and electricity. Besides making the 
cardinal discovery of the theory of the unbroken undulatory current, 
Drawbaugh is assumed to hâve perfected a brilliant and extraordinary 
séries of original discoveries, for which, to use the words of Mr. Ben- 
jamin, "there is no parallel instance in the whole history of inven- 
tion." Mr. Benjamin, referring to thé microphone, which was intro- 
duced to the public in 1878 by Mr. Blake, but which is one of the 
instruments asserted to bave. been invented by Drawbaugh at an ear- 
lier date, says : "It was looked upon as a great and orginal discovery." 

It was said by Chief Justice Tanby, {O'Reilly v. Morse, 15 How. 
111,) speaking of the invention of the telegraph: 
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"No invention can possibly be made consisting of a cotnbination of différ- 
ent éléments of power without a thorougli lînowledge of the property of each, • 
and the mode in whicli they operate on eacii othier. For no man ever made 
such an invention witliout liaving flrst obtained this information, unies? it 
was discoveved by some fortunate accident." 

None of Drawbaugh's alleged discoveriea were made by accident. 
His statement is, that, starting with the belief that speech could be 
transmittèd by electrioity, he made first one contrivance and then 
another, gradually obviating difficulties and making advances experi- 
mentally, until he finally perfected the several inventions. In view 
of Bell's spécial equipment for investigation and experiment \n elec- 
trical and acoustic scieûoe it would not seem strange that his per- 
sistent efforts to effect the electrical transmission of speech were 
eventually successful, were it not that others as intelligent, as well 
equippéd, as ingénions, and as persevering as he, had devoted years 
to the same object in vain. He had the assistance of Mr., Watson, 
au expert in electricity, and a skilled workman in electrical mechan- 
ism, in coustructing the apparatus employed in his experiments, and 
who also aided him in his experiments. He had demonstrated his 
inventive proficiency by inventions in telegraphy for which patents 
were granted to him. And yet had it not been for an accidentai dis- 
covery made by him in June, 1875, and which would probably hâve 
escaped one whose trained faculties were not centered on a careful 
Btudy of the phenomena, he might hâve failed. 

Drawbaugh, on the other hand, was not only untutored, but he was 
isolated by his associations and occupations from contact with men 
of advanced science; he had narrow opportunities for instruction, and 
few incentives for profound research. Among the multitude of his in- 
ventive conceptions was one that a talking-machine was a possibility. 
According to the testimony of Lory, a witness for défendants, before 
Drawbaugh began his practical experiments he exhibited a sketch of 
a machine that he was about to make that would talk a distance of 
20 miles, and work something like a telegraph. If this is true, he 
commeneed on his téléphone as the architect plans a building, or the 
engineer makes a draught of his structure. His own testimony shows 
that he did not attempt to qualify himself for electrical inventions by 
any systematic study after he began experimenting with his talking- 
machine. Although he had undoubtedly aoquired considérable des- 
ultory information about electricity, and especially about the mode 
of opération and détail of construction of electrical mechanism, it is 
obvious that when he commeneed with his talking-machine he was a 
tyro in electrical science, essaying the most dif&cult work of the elec- 
trician. It is almost incredible that the subtle intellectual discoveries 
which were a elosed book to the ablest electrieian could bave been 
reached by a smatterer in science, or by any séries of empirical ex- 
periments. As bas been remarked. he seems to hâve discovered noth- 
ing accidentally ; yet from the beginning to the end of his narrative 
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there is nothing to indioate the conceptive origîn or the mental growtli 
of the alleged invention. He présents a number of devices in the 
chronologioal order of their production, and testifiea that he made one, 
and then another and another as experiments led him to modifications 
and improvements. He cannot describe -what receiver or other ap- 
paratus he uaed with his first tranamitter, and testifiea : 

" I had a number of crude apparatuses, but can't remember exactly the shape 
of any of them. I had membranes stretched over hoops, — over a hoop, I re- 
member that; and I had electro-magneta, and the arrangement was varied. 
Idon't remember exactly the arrangement." 

' He testifiea that when he used the cup-machine he used it in a 
continuous electric circuit, and thinks he used it as a receiver with 
Exhibit B as a transmitter. He states that he suceeeded in trans- 
mitting speech with thèse two instruments, and, of course, he could 
only hâve done this by employing the unbroken undulatory current 
of electricity. He cannot state how he conceived the initial idea of 
the undulatory current and the continuous circuit, or, subsequently, 
the theory of any of the remarkable devices which he produces. His 
answers to questions intended to elicit suoh information may be illus- 
trated by giving one of them : 

"I don't remember how I came to it. I had been experimenting in that 
direction. I don't remember of getting at it by accident either. I don't re- 
member of any one telling me of it. 1 don't suppose any one told me." 

He produces sketehes or modela or originals of instruments which 
he says he made from time to time. He states that they were used 
totalk through on varions occasions; and from thèse outlines of ac- 
complislied faots leaves the history of his inventions to be filled ont 
by inference and conjecture. An inventer can hardly forget the pro- 
cess of thought by which a great intellectual conception germinates 
and matures into the consummate achievement; but Drawbaugh's 
memory is a blank. If the untutored mechanic eduoated himself into 
an accomplished electrician by his own experiments and observations, 
the incidents and phenomena which revealed new discoveries, and il- 
lumined the way for new advanccs, would be indelibly impressed upon 
his mind. It seems a little short of the miraculous that a man of his 
capacity and equipment should hâve produeed thèse inventions at 
ail; more marvelous still that he should hâve produeed them with- 
out any intellectual perception of his discoveries. 

Another group of important facts which are satisfactorily shown by 
the proofs are those which indicate Drawbaugh's own knowledge that 
he was not an original inventer of the téléphone. Eeference bas 
been made to some of the évidence bearing upon his neglect to pat- 
ent or caveat his invention in disoussing the question of his credibil- 
ity as a witness. It no honest and reasonable explanation can be 
given for his conduct, the inference is very strong that he; knew he 
did not bave a practical téléphone tp patent. He may hâve had a 
talking-machine which was well calculated to excite the curiosity of 
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the community in which he lived; he may hâve indulged in expecta- 
tions that in time he could succeed in making a practical speaking 
téléphone, and reap famé and profit from it ; but his conduct is al- 
most décisive against the supposition that he had eveu deluded him- 
self with the belief that he had prodaced anything sufficiently practi- 
cal and valuable to patent. He never attempted t^ exhibit it outside 
of his owu shop to prove that it would transmit speech at a distance 
of even a quarter of a mile. The proofs show that during ail the 
years from 1867 to 1878 he did not attempt to avail himself of op- 
portunities for demonstrating his invention and bringing it to the no- 
tice of friends who were peculiarly qualified to appreciate, and were 
favorably circumstanced to assist him. One of thèse persons was 
Mr. Kiefer, who resided at Harrisburg from 1863 to 1881, and dur- 
ing that period had charge of the telegraphs of tbe Pennsylvania 
Kailroad Company, and was a member of a firm whose business was 
the manufacturing of fine electrical machinery. In 1873 he put 
up a fire-alarm System for that city. Drawbaugh made his acquâint- 
ance in 1874 or 1875, and brought his magnéto fire-alarm to Mr. 
Kiefer for examination. At another time he brought the works of 
his electric clock. He viaited Mr. Kiefer on varions occasions, ob- 
tained small supplies from him, and habitually conversed with him 
upon the subject of his electrical contrivances. The period of thèse 
visits begins just about the time when, according to the theory of the 
défendants, Drawbaugh had eonstrueted Exhibits E and D, and the 
invention was complète. He never mentioned to Mr. Kiefer the fact 
that he had experimented with a téléphone. Mr. Wilson was super- 
intendent of telegraphs for the Northern Central Eailway Company 
at Harrisburg from 1864 to 1875. He was also mayor of Harris- 
burg. The Company had an electrical work-shop and supply estab- 
lishment there for Mr. Wilson's department between 1871 and 1875. 
During this time Drawbaugh often came to the supply shop and 
tàlked with Mr. Wilson about electrical experiments, and obtained 
parts of batteries, coils, magnets, and other electrical material which 
the Company had cast aside. He brought Mr. Wilson his electric 
clock and his magneto-electric key, and tried his machine for short- 
line telegraphing at Mr. Wilson's office. He talked with him fre- 
quently about his inventions, but he never mentioned the téléphone. 
His relations with David A. Houck were such that the latter procured 
him an opportunity to test his magnéto key at the telegraph office of 
the railroad company at Meohanicsburg. Mr. Stees was the super- 
intendent of a car company at Harrisburg, having shops in différent 
parts of the city connected by telegraph lines. He was the first 
person to employ Bell's téléphone on thèse lines when they were in- 
troduced into Harrisburg, late in 1877 or early in 1878. He was a 
friend of Drawbaugh, and Drawbaugh would naturally hâve applied 
to him if he wanted to test his téléphone publicly and practically. 
Isaac Lloyd was a scbool-teacher and an alderman at Harrisburg; had 
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known Drawbaugh long; was acoustomed to visit his shop from time 
to time; saw many of Drawbaugh's inventions; was présent on one 
occasion when Drawbaugh experimented with his magnéto device for 
telegraphing at Mr. Wilson's telegraph office. Drawbaugh visited 
him frequently, and they were accustomed to converse about Draw- 
baugh's inventions. Drawbaugh showed him his dial telegraph, his 
electric fire-alarn/apparatus, and numerous other inventions. Wit- 
ness assisted him about the electric clock. He was an owner of 
patents, and a friend to whom Drawbaugh applied for loans, and was 
interested in mechanical subjects generally. The only mention ever 
made to him by Drawbaugh about a téléphone was in 1878, when 
Drawbaugh told him he was experimenting with a téléphone. From 
1867 to July, 1873, Drawbaugh was intimately connected with the per- 
sons composing the Drawbaugh Manufacturing Company, which was 
engaged in manufacturing devices under Drawbaugh's patents. He 
was a stockholder and the master mechanio of this company. Among 
the officers and stockholders were many men of capital and enter- 
prise. There came a time when the managers of the company 
wanted Drawbaugh to suggest new devices for the company to man- 
ufacture. He never suggested the téléphone, nor attempted to in- 
duce the managers of that company to investigate or exhibit his talk- 
ing-machine. A number of the managers and employés of this 
concern testify that they never heard of the existence of the talking- 
machine during the life of the company. 

Without attempting to refer to other testimony to the same gênerai 
effect, what has already been referred to shows that if Drawbaugh 
had seriously desired to bring his talking-machine into public notice, 
and secure the fruits of his invention, he had ample opportunity to 
do so. Who can doubt that if he had a practical téléphone to ex- 
hibit he would hâve seleeted just such men as Kiefer, Wilson, and 
the others, to demonstrate it to them, and enlist them to demonstrate 
its utility and value to the public. Such an invention was of a kind 
well caloulated to excite public interest, and to impress practical men 
with a quick appréciation of its commercial importance and its pecu- 
niary value. It was so sufficiently perfected, according to the theory 
of the défense, that a patent could hâve been obtained prior to 1870 
to secure the application of the principle, and to compel every sub- 
séquent inventer to pay tribute to the discoverer of a new art. For 
years it was mechanically perfect, and its efficiency and importance 
as a great factor in human intercourse could hâve been demonstrated 
to the public without appréciable inconvenienoe or expense. Draw- 
baugh f ully appreciated its importance and value. He had the means 
to patent it himself, and friends to assist him in introducïng it into 
public use. He had the talent to induce others to invest in his in- 
ventions. No explanation is possible why, under such circumstances, 
his efforts should hâve left no mark upon the annals of inventive 
progress, and given no évidence of life beyond the idle curiosity his 
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talking-machine excited in tlie cirole of hîs admirera during ail thèse 
years. His conduct is more persuasive to show that he did no{ bave 
a praetical, operative téléphone, than the testimony of a multitude of 
witnesses who may hâve seen and heard talking-machines at his 
shop during this period. But the complainant has given évidence of 
his déclarations made by him before he had any interest to pervert 
the truth, which afford a reasonable explanation of his conduct, and 
go far to explain how the testimony of the corroborative witnesses 
may be reconciled with the truth. 

In 1874-76 Drawbaugh issued a business card advertising himself 
as "inventer, designer, and solicitor of patents." On the back of this 
card is printed a list of his inventions as foUows: "Stave-heading 
and shingle cutter ; barrelmachinery; stave jointing-machine ; tram 
and red-staff for leveling face of mill-stones; rine and driver for run- 
ning mill-stone ; nail machinery for f eeding nail-plates ; pumps, ro- 
iary and others; hydraulic ram; the Drawbaugh rotary measuring 
faucet; earpet-rag looper; electric olock; and magnêto-eleetric ma- 
chine for short-line telegraphing and fîre-alarm, and propelling electric 
clocks." He takes pains to say of this magnéto-machine on his card 
that it "can be applied to any form of electric movement, and dis- 
penses with a galvanic battery." He had obtained patents for somé 
of thèse inventions, but had not for others. He was then experiment- 
ing with his electric clock and with his magnéto-machine for short- 
line telegraphing, fire-alarms, etc., and included them in the list of 
his inventions. The omission tp mention the mpst importai^t ohé of 
ail of his inventions — one respeeting which, accordi'ng to his présent 
testimony, there had not been a week from the time he made his first 
cup-machine that he had not been engagea with it — one which was 
complète before his electric clock was complète — isa significant state- 
ment by implication that he had no such inventioli to àdvèrtise. It 
is to be remembered that when he chronicled his achievements in the 
autobiographioal sketch of 1878 the Bell téléphone had been intro- 
duced into commercial use ât Harrisburg, three miles from Draw- 
baugh's shop, and the local newspapers had been fullof the sùbject. 
The cursory allusion in that autobiography to "several kinds of -télé- 
phones" is in striking contrast with the eulogistio description of the 
electric clock, and wholly inconsistent with the theorythat he deemed 
himself to be the originator of' the téléphone which at that particular 
time was a topic of universal interest. 

In his testimony given in 1879, in the interférence proceeding with 
Hauck, although he did not include the talking-machine in the càt- 
egory of his successf ul inventions, in the course of his testimony he 
produoed a sketch of his faucet, and stated that be made it "about 
1874 to 1876, when I was experimenting on téléphones or phono- 
graphs." He represented himself, not as an inventer of that vvhich h» 
is nowclaimed to hâve perfected, but as an expérimenter with a "tél- 
éphone or phonograph." It is instructive to read this statement m 
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juxtaposition with a etatement made by bim to Mr. Mattbews in tbe 
preceding year. Mr. Mattbews was tbe managing editor of tbe Bal- 
timore American, and in April, 1878, made a visit to Drawbaugh at 
bis sïiop to see Drawbaugb's magnetic olock, in conséquence of in- 
formation received from a correspondent. He was a careful observer, 
who went tbere obviously for tbe purpose of writing an article for bis 
paper. That bis memory is unusually retentive and accurate, and tbat 
be is a careful and conscientious man, is apparent from a letter writ- 
ten by bim in December, 1883, after tbe proofs in tbe case bad been 
closed, and in whicb he manifests a désire to correct certain errors of 
détail in bis déposition. Upon that visit bis attention was cbiefly di- 
rected to tbe clock; but he examined Drawbaugb's otber inventions, 
and conversed with bim about them, and, among otber tbings, con- 
versed about tbe téléphone. Drawbaugb's statement to bim on tbat 
occasion was that be bad invented apparâtus to send messages by 
means of an alphabet founded upon différence of sounds. He did not 
profess to be the inventer of tbe speaking téléphone, or assert that be 
bad ever transmitted speech successfuUy with bis apparâtus. He said 
tbat tbe idea of transmitting sounds in tbis manner waa not new, and 
tbat be bad read of it some years before in a publication translated 
from tbe French, and be denied Bell's right to claim tbe invention of 
tbe téléphone, because of tbat publication. In tbe article founded 
on tbat interview, whicb Mr. Mattbews subsequently wrote for publi- 
cation in the Baltimore American, he adverts to tbe several useful 
agriculiiiral àhà. mecbanical devices patented by Drawbaugh, and 
adds: 

"It may be mentioned that Mr. Drawbaugh constructed a rude téléphone 
long before Mr. Edison loomed up as the ' boss ' inventor. He never ex- 
pected to send articulate sounds over a magnetized wire, but he belleved that 
an alphabet could be arranged after the manner of the musical scale, and that 
messages could be transmitted and understood by the variations of the tone 
an d pitch. This Unlettered mechanic eatne very near anticipating Edison and 
Bell in the invention of the téléphone, and nothing but his povertyprevented 
him from conducting hisexperiments to a successful issue." 



His advertising card, his testimony before the patent-ofSee, his 
autobiograipby, and bis statement to Mattbews, authenticated in wr' - 
ing, were ail made wben be bad no pecuniary interest to color the 
facts, and iipon occasions wben he was anxious to présent himself in 
the most favorable light as an inventor; and they were ail made after 
bis tàlking-machine, according to tbe theory of the défendants, was a 
perfeeted invention, and known to be such by many of his friends and 
neigbbors. Tbese are déclarations evidenced in writing, ând one of 
them made nnder oatb, wbich point in but one direction. They are 
consistent with his conduct. They show tbat be understood himself 
to bè an expérimenter with téléphones or phonographs, but not the 
inventor of tbé speaking téléphone. The complainant bas supple- 
mented tbis évidence by tbe testiniony of otber substantial witnesses 
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M?ho had favorable «opportunitie^ to know what Drawbaugh had in- 
vented, and who describe what they saw and did not see at his shop, 
and narrate what he said about his talking-machines on varions occa- 
sions. Tbis testimony indicates that at as late a period as in 1878-79 
Drawbaugb waa an expérimenter, but not the author of the parent 
invention, nor one who had perfected any valuable improvement upgn 
it, and is in substantial accord with his statement to Mr. Matthews 
and his testimony in the interférence proceedings. What gives point 
and force to this testimony, and parries the ordinary objections to 
the reliability of verbal déclarations, is that thèse witnesses are per- 
sons who would hâve been forcibly impresseà, beeause of their inter- 
est in the particular subject, by any assertion by Drawbaugh that he 
was an inventer of the téléphone. During the time in question Draw- 
baugh bad friendly relations with the newspapers of the vicinity, his 
friends were frequently communicating laudatory notices of his me- 
chanical and inventive efforts to the press, and he himself visited one 
of the newspaper offices in the spring of 1878 to show a téléphone 
he had made. Thèse newspapers had published articles about the 
Bell téléphone, but up to the spring of 1878, while many notices had 
been published in them about his eleetriç clock and other inventions, 
describing him-as a man of extraordinary genius, there had been no 
mention of the téléphone, and when in the spring of 1878 the subjeot 
was mentioned, he was referred to as one wbo was "inventing a télé- 
phone on a différent plan from that now occupying the attention of 
the scientists," and as about completing "the new téléphone he is now 
constructing." 

In this connection it is to be noted that soon after téléphones were 
introduced in Harrisburg, late in 1877 or early in 1878, Drawbaugh 
visited the offices where they were used, examined the inside of the 
instruments, and borrowed one to j^ke home, which he kept for sev- 
eral days; and the instrument which he borrowed bears a close re- 
semblance in appearance to Exhibit A, which, it is asserted, he had 
made in 1873 or 1874. 

No extended référence will be made to the testimony of other wit- 
nesses, such as Mr. Weaver and Mr. Grissinger, showing déclara- 
tions of Drawbaugh, made after the Bell téléphone was in commercial 
use, to the effect that although he had experimented on the téléphone 
years before Bell hehad obtained no satisfaotory results. It remains 
to consider what effect is to be given to the testimony of the multi- 
tude of witnesses who hâve been produced to substantiate the défense. 
Disregarding the testimony which is merely hearsay, and therefore 
incompétent as évidence of the main fact, the testipiony of many 
other witnesses is overthrown by the palpaljle improbability of their 
statements, or by the contradictions between their statements and 
those of other witnesses for the défendants upon substantive points, or 
by suecessful attacks upon their accuracy in the rebutting testimony of 
the complaint. There still remains a formidable number of witnesses 
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who testify to seeing or using Drawbaugh's taîkîng-machîne, and 
Bome of whotii identify particular exhibits as the instruments which 
they saw or tried. No doubt is entertained that-Drawbaugh was ex- 
perimenting at an early period with téléphones or phonographs. He 
knew about the phonograph or phonautograph of Scott as early as 
in 1863. The membrane diaphragm excited by sonorous waves, and 
the mechanism of the phonograph were not novelties, and, among the 
diversity of inventive pos^ibilities, had probably attracted his inter- 
est. Prior to the issue of Bell's patent, Dr. Van De Weyde had made 
public experiments with thé Keis téléphone at the city of New York, 
and othèrs had made like experiments elsewhere. In May, 1869, a f ull 
description of the instrument and of the experiments was published in 
the newspaper, The Manufacturer and Builder, treating it as a highly 
interesting curiosity which contained the germ of great practical pur- 
poses. Whether other newspapers noticed the experiments or not is not 
shown, ndr is it shown that Drawbaugh saw the article in The Man- 
ufacturer and Builder. It would be difficult to prove the circumstances 
if he did see it. Some such publication probably stimulated him to 
experiment. If he made a sketch of the mechanism at the start the 
material for it was at hand. As is stated by Mr. Benjamin, it bas 
been asserted of the Eeis instrument that certain sounds of the hu- 
man voice can be transmitted by it ; but in truth thèse are merely 
fragmentary reproductions of vocal sounds, and the transmission of 
articulate speech eould not be effected because it was constructed on 
the make and break principle, instead of on that of the undulatory 
unbroken current. 

It is not strange to any reader of the autobiography that Drawbaugh 
should hâve taken up the téléphone. That he and those about him 
should hâve treated it as a talking-machine is entirely natural. That 
■his talking-machine, as late as in 1876, bore a striking resemblance 
to the Eeis téléphone is shown by Mr. Shapley's testimony, a witness 
who noticed the resemblance, and loaned Drawbaugh a copy of the 
Scientific American describing it. 

There is enough hère to explain Drawbaugh's déclarations to his 
neighbors about the talking-machine he was inventing, and to excite 
the curiosity of the community. A careful reading of the proofs 
renders it easy of belief that the wituessés who testify about casual 
visits to his shop, which occurred many years before their testimony 
was delivered, and to cursory tests of his instruments on those occa- 
sions, bave confused the fragmentary and incohérent articulation of 
such an apparatus, with the hearing of distinct words and sentences. 
When witnesses undertake — as many of them do — to give the exact 
words or sentence heard in the instrument five or ten years before, 
when their attention was not called to the subject afterwards, no hés- 
itation is fait in rejecting such statements as utterly incredible. It 
may be charitably inferred that such a witness bas confused his rec- 
oliection with more récent impressions. As will hereafter be shown, 
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the proofs demonstrate that most of the witnesses who testify to having 
heard distinctly and coherently through the talking-machine — ail those 
■who indicate the Exhibits B, P, and C as the instruments — are mis- 
taken, if they are truthful. If Drawbaugh was a charlatan, he may 
hâve assisted in deluding them ; and the proofs show that between 
1872 and 187é a string téléphone was in his brother's shop in the 
village. The fact that he never attempted to exhibit his machise 
outside of his shop, where it could be used between points some con- 
sidérable distance apart, and where its real capacity could be readily 
observed, is signi&cant in this connection. 

The more important testimony is that by whieh it is sought to ideii- 
tify the several exhibits and show their existence at times consistent 
with the theory of the natural évolution of the invention. The iden- 
tification of particular exhibits as seen by the witnesses among the 
various objects of curiosity atDrawbaugh's shop several years before 
-they testify, is necessarily unreiiable when it is attempted by observ- 
era who had no knowledge of the mode of opération or of the internai 
organization of the instruments. Such witnesses could not appre- 
ciate what they saw, even if they examined the instruments. Most 
of the witnesses belong to this elass. Indeed, the greater proportion 
of them do not profess to identify the exhibits positively. Some are 
tnore certain than others that particular exhibits are the instruments 
they saw. Exhibits F,B, and C are fragmentary remaina of instru- 
ments, and their value dépends upon Drawbaugh's description of the 
operative parts that no longer exist. Scores of witnesses testify to 
seeing the tumbler device resembling Exhibit F, and the tin-can device 
resembling Exhibit B, but the identification of the other exhibits prior 
to the date of Bell's patent is comparatively feeble. The appearance 
of Exhibits F, B, and C is sufficiently peculiar and distinctive to im- 
press the memory of those who saw them. On the other hand, the 
other exhibits are not of this character, and ail that ordinarily the 
witnesses can safely say of them is that five years or more before testi- 
fying they think they saw or used a small walnut box externally re- 
sembling I, or A, or E, or D, 

It may be said generally of ail the testimony of the witnesses who 
attempt to identify exhibits, that it is mainly valuable when it pro- 
ceeds from those who used the instruments which they think they re- 
member, and obtained results. They must remember the results ob- 
tained much better than the minor différences of appearance preseuted 
by the instruments. Granting that Exhibits F, B, and C would be 
likely to be remembered, what shall be said of the value of the testi- 
mony of scores of witnesses who state that they tested thèse instru- 
ments, or saw others test them, and they articulated perfectly, when 
it appears by the most authentio test that thèse instruments were in- 
capable of such articulation? 

In March, 1882, after most of the proofs in the case had been taken, 
a test was made of the capacity of the exhibits to. transmit speech in 
v.22F,no.6— 22 
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the présence of the counsel and tbe experts for the respective parties. 
It is not accurate to say a test was made of the exhibits, but repro- 
ductions of F, B, and G were made by Drawbaugh, and as rehabili- 
tated by bim were used for the test. Whether thèse were honest 
reproductions no one can tell ; but, such as they were, tbey were ex- 
perimented with by Drawbaugh before they were subjeeted to the 
test. Whatever else that test demonstrated, it proved that articulate 
speech oould not bave been practically communicated through Ex- 
hibits F, B, and at Drawbaugh's shop, under similar conditions, 
and that only fragmentary or incohérent speech could be occasionally 
and exceptionally rendered by the reproduced instruments, which had 
been experimented with privately before the public test. The proofs 
show that ail along to 1878 Drawbaugh exhibited bis earlier instru- 
ments, F and B, to spectators, and used them as bis talking-ma- 
chine, sometimes showing or using both together, and sometimes one of 
them. The testimony of the défendants' witnesses, Springer, Moore, 
Musser,.and Bayler, is pertinent upon this point, and bas been re- 
ferred to. How is it to be explained that he used thèse crude in- 
struments in 1875 and 1876 as bis talking-machine, if he had the 
better instruments, especially such instruments as E and D ? But, 
in view of the fact now shown, that thèse earlier exhibits are incapa- 
ble of satisfactory articulation, what confidence can be placed in the 
rest of the testimony produced to identify exhibits ? If the witnesses 
are mistaken in identifying thèse very characteristic instruments, and 
in reoalling the results obtained through them, little reliance can be 
placed upon the identification of other instruments, oi upon the state- 
ment of the results which the witnesses think were obtained through 
them. If thèse witnesses are mistaken in the dates which they fix 
for the occasions they speak of, their testimony can be reconciled 
with ail the probabilities of the case. And the reasonable explana- 
tion of their testimony is that those witnesses who really saw or used 
the later exhibits did so in 1876, 1877, 1878, and later, instead of on 
earlier occasions. 

The proofs on both sides lead to the gênerai conclusion that Draw- 
baugh was not an original inventer of the speaking téléphone, but 
had been an expérimenter, without obtaining practical results until 
the introduction of the instruments into Harrisburg. It is very prob- 
able that after reading in the Scientific American, loaned to him by 
Mr. Shapley in October, 1876, the article purporting to describe Bell's 
téléphone, but which really describes better the Eeis apparatus, he 
undertook to improve bis old devices. At that time, or after he had 
examined the téléphone instruments at Harrisburg and carried one 
of them home to study, he may bave altered the organization of his 
instrument and made the intermediate exhibits between F and D. 
Tf he exhibited them at his shop, and was able to transmit speech 
through them, this fact will account for the testimony of the witnesses 
who identify thèse exhibits, and may be mistaken as to the time they 



AUBB. BELI. TELEPflOKB 00. V. PEOPLB's TBLBPHORB 00. 839 

saw them. The real history of his talking-machine is known only to 
himself, and it will not be profitable to conjecture when he made the 
advanced instruments which he claims to bave made in February, 
1875, and the later instruments. It may be that in discrediting his 
narrative, and rejecting the theory of the facts wbich rests upon it, 
the value of the eorroborative testimony has been underestimated. 
However this may be, no doubt is entertained as to the conclusion 
which should be reached upon the proofs. Succinctly stated most 
favorably for the défendants the case is this : One hundred witnesses, 
more or less, testify that on one or more occasions, which took place 
from five to ten years before, they think they saw this or that device 
nsed as a talking-machine. They are ignorant of the principle and 
of the meehanical construction of the instruments, but they heard 
speech through. them perfectly well, and through one set of instru- 
ments as well as the other. This case is met on the part of the com- 
plainants by proof that the instruments which most of the witnesses 
think they saw and heard through were incapable of being heard 
through in the manner described by them ; and f urther, that the man 
who knew ail about the capacity of his instruments never attempted 
to use them in a manner which would demonstrate their efficieney 
and commercial value, but, on the contrary, for ten years after he 
could hâve patented them and for five years after they were mechan- 
ically perfect, knowing ail the time that a fortune awaited the patentée, 
and with no obstacles in his way, did not move, but calmly saw 
another obtain a patent, and reap the famé and profit of the inven- 
tion. Without regard to other features of the case it is sufficient to 
say that the défense is not established so as to remove a fair doubt 
of its truth; and such doubt is fatal. 

The observation of an eminent commentator may be quoted as ap- 
posite to the case : 

"Ho form of judicial évidence is infallible, however strong in itself ; the 
degree of assurance resulting frotn it amounts only to an indeflnitely high 
degree of probability; and perliaps as many erroneous judgments hâve taken 
place on false or mistaken direct testimony as on presumptive proof." Best, 
Ev. § 468. 

A decree is qrdered for complaînant. 
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DuFF and others v. St. Louis Wooden-Wabe Wobks and others.- 

{Oireuii Court, E. D. Missouri. Ootober 31, 1884.) 

Patents— Letters Patent No. 6,673 for Impkovemektt in Wash-Boards. 

Reissued letters patent No. 6,673 granted to K. P. DuflE for an improvement 
in wash-boards, held, not infringed by the manufacture of wash-boards made 
in accordance with the disoription contained m letters patent No. 201,658 
granted to Charles Everta. 

In Equity. 

This is an action for infringement of reissued letters patent No. 
6,673, granted October 5, 1875, for improvements in wash-boards to 
the complainant as asignee of Westly Todd. The original patent 
beats date February 7, 1871. The spécifications of the reissue state 
that the nature of the invention "consists in the construction of a 
sheet-metal wash-board with a rubbing face longitudinally and trans- 
versely eorrugated or ribbed, whereby such rubbing surface shall be 
made up of a séries of projections, bounded by a séries of horizontal, 
vertical, and angularly shaped grooves. The rubbing face somewhat 
resembles the face of a rasp or file in gênerai appearance, though 
the projections are lees sharp and angular." 

Tliere are three claims in the reissue which are as foUows : 

"(1) A sheet-metal wash-board, having a séries of raised projections, B, 
eacli bounded by longitudinal and transverse grooves or dépressions, substan- 
tially as set forth; (2) in a slieet-metal wasli-board tlie projections, each 
bounded by grooves or dépressions, in combination with raised projections, 
C, in the bottoms of the iuterlying grooves, substantially as set forth; (3) 
as a new article of manufacture, a sheet-metal wash-board, having a rubbing 
face longitudinally and transversely ribbed or eorrugated, substantially as set 
forth." 

Complainants' boards are known in the trade as the "Globe," and 
are so stamped. Défendants' boards are known in the trade as the 
"New Era," and the "Great Western," and are so stamped. The 
pattern of the Great Western is simply an enlargement of the pattern 
of tihe New Era. Défendants' boards are made in accordance with 
the description contained in letters patent No. 201,658, dated March 
26, 1878, granted to Charles Everts, one of the défendants, which de- 
scription is as follows : 

"ïheobject of this invention is to furnish an improved wash-board, the zinc 
rubbing plate of which shall be so formed as to give a great amount of fric- 
tion to the clothes rubbed upon it, and at the same time shall be so formed 
as not to injure the said clothes. 

"The invention will flrst bedescribed in connection with the drawing, and 
then pointed out in the claim. A represents the wooden frame of the wash- 
board, which is constructed in the usual way. B is the zinc plate, which is 
secured to the frame, A, in the usual way. The plate, B, has transverse ridges, 
C, made with inclined sides formed across it, one of which sides may be made 
with a steeper inclination than the other. Upon the plate, B, and at right 

1 Reporled by Benj. F. Re.i, Es(i., of the St. Louis bar. 
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angles with the ridges, C, are formed short ridges, D, one end of which ridgea, 
D, meets the ridges, C, and their other ends stop at a little distance from the 
next ridge, C. ïhe ridges, C, D, tlius form séries of rows of T-shaped ridges, 
the ends of the cross-bars of which meet and form a continuons ridge. In 
the spaces between and parallel with the short ridges, D, are formed dépres- 
sions, E. ïhe plate, E, may be attaclied to the frame. A, with the ridges, 0, 
running across, or up and down, as may be desired." 

The claim in this patent is as follows : 

"A sheet-metal wash-board having transverse continuons ridges and inter- 
mediate longitudinal separated ridges, the Unes of direction of said ridges be- 
ing at right angles to each other, and between which ridges inclined rubbing 
surfaces and soap pockets are formed, substantially as shown and described." 

George H. Christy, for complainants. 

G. A. F'mkclnl)iirg, Léo. Rassier, and Dexter Tiffany, for défendants. 

Tbiîat, J. It is not the purpose of the court to enter npon a min- 
ute description or analj'sis of the original patent or reisaae; nor of 
the alleged anticipation thereof. The décision of the United States 
suprême court in Duff v. Sterling Piimp Co. 107 U. S. 636, S. C. 2 
Sup. et. Kep. 487, furnishes very little aid for the présent inquiry. 
In that case it washeld that the Todd patent waslimited tothe form 
of the longitudinal and transverse grooves with protubérances thereon, 
the said grooving beingat right angles. That case seemsnot to hâve 
determined definitely whether the said Todd patent or its reissue was 
yalid. It decided that the defendant's wash-board in that case was not 
an infringement of the Todd patent, even properly limited. The ques- 
tion of novelty and utility looldng to the validity of the patent, and also 
the infringement alleged are before the court as if undecided by the 
suprême court, whether the said patent and its reissue could be up- 
held, coiisidering the state of the act and prior patents, is more than 
doubtful. It must suffice, for the purpose of this case, that whether 
said Todd patent was valid or not, under a proper construction of ita 
terms and the limitations thereof suggested by the United States 
suprême court, the défendant is guilty of no infringement. 

Bill dismissed, with costs. 



Holmes Electbio Peotective Co. v. Metbopolitan Bdeglab 

Alaem Co. 

{Cireuit Court, S. D. New York. December 4, 1884.) 

Patents fok Inventions— Foreign Patent— Dbscuiption. 

It is only a patent for an invention that lias been previously actually pat- 
ented in a foreign eountry that is limited by the foreign patent. The descrip- 
tion of the invention in the foreign patent might aiïeCt the validity of the 
domestic one and might not, but would not limit it. 

In Equity. 
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S. A. Duncan, for oomplainant. 

Cary à Whitridge, for défendant. 

Whbblee, J. The invention patented in the patent in suit, as the 
samewas construed in granting the injunction now sought to be dis- 
eolved, was not patented in the English patent which has expired, the 
expiration of which is relied upon to terminate this patent, and is the 
ground of this motion. It is only a patent for an invention that has 
been previously actually patented in a foreign oountry that ia limited 
by the foreign patent. The description of the invention in the foreign 
patent might affect the validity of the domestic one and naight not, 
but would not limit it. Eev. St. § 4887. The effect of the various 
patents was considered, when the injunction was granted, as bearing 
upon the validity and construction of this one, and those questions 
are not open upon this motion as made. The motion is denied. 



Thb J. p. Wabnbb. 
{District Court, B. D. Miehigan. February 5, 1883.) 

1. ADMIRALTY jDHtSDICTION — COKTRACT OP AffrBIGHTMENT — LiBEL iN RbM 

FOB BrEACR. 

In cases of breach of contract of afEreightment a libel will lie in rem againat 
the vessel and in personam against her owner. 

2. Samb — Suit In Peusonam — State Law Givikg Lien. 

While a court of admiralty will not entertain a suit in rem for the breach of 
a purely executory agreement because no lien is given by the law maritime, 
yet it has jurisdiction in personam of this class of cases, and where a state law 
has annexed a lien to such contracts a court of admiralty will enforce it. 

In Admiralty. 

This was a libel for breach of a contract of affreightment made àt 
Bufifalo, New York, July 31, 1879, between the libelant, Bewick, and 
respondent Walker, then master and part owner of the barge J. F. 
Warner. The libel was in rem against the barge and m personam 
against her owners. The libel set forth that on July 31, 1879, Be- 
wick chartered the barge Warner to go from Buffalo to Alpena, and 
transport a cargo of 340,000 feet of lumber, at $1.50 per thousand, 
which she was to deliver at Buflfalo ; that the charter was verbal and 
never reduced to writing; and that said barge Warner having, as 
libelant was informed, a better offer, failed to perform her charter, and 
by reason thereof libelant suffered damages in the sum of $680, which 
damages are a lien upon said barge, both by the gênerai maritime 
Jaw^nd the law of this state. The answer denied that any contract 
or charter-party was made to transport this lumber from Alpena to 
Buiïalo. The fourth article alleged that Bewick made a proposition 
to the master of the barge which was accepted, namely, that said 
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barge should be placed in tow of the propeller Alpena, tben about to 
leave for the ports of Bay City and Saginaw; that by the proposition 
of said Bewick the said propeller Alpena was to take said barge across 
Saginaw bay to Au Sable, where, if the wind should be favorable for 
the barge to run to Alpena, she was to go by saU, and receive and 
take on board a cargo of lumber and transport the same to Bufïalo, 
and was to receive freight, according to the custom and understand- 
ing, at Bay City rates; that if the wind was not favorable for said 
barge to run to Alpena from Au Sable, the said propeller Alpena was 
to tow her there or see that she got there. It further alleged the taking 
of the barge in tow for Alpena in pursuance of this proposition and 
its aeceptance; that the wind, on the arrivai of the tow near the 
Charity islands, was to the westward and north of west; the failure 
of the propeller to corne to or aid the barge to go to Au Sable, but she 
proceeded on her way to Bay City without casting off her line or 
making any signal or request whatever; that as the wind then was 
the barge was unable to reach either Au Sable or Alpena, and it waa 
unsafe to cast oïï her line as the wind then was on Saginaw bay. 

Eespondents in their answer set up, as a further matter of défense, 
exceptions to the libel upon the following grounds : (1) That a joint 
suit against the barge and her owners cannot be maintained ; (2) that 
no cargo having been taken on board a suit will not lie against the 
barge ira rem. 

H. H. Swan, for libelant. 

Wm. A. Moore, for respondents. 

Brown, J. Proceeding to dispose of the preliminary questions 
raised upon the exceptions to the libel, I am asked to détermine — 

1, Whether a joint suit can be maintained against the barge m rem 
and her owners in personam. General admiralty rules 12 to 20, en- 
acted in pursuance of an act of oongress, and having the force of law, 
define with much particularity the remédies to which the injured party 
is entitled in the most numerous classes of cases arising in courts of 
admiralty, but as no mention is made in any of thèse rules of suits 
upon contracts of affreightment, I am compelled to dispose of the 
question as one dépendent upon the practioe of the admiralty courts 
in that particular class of cases. The rules afford us no guide in 
suits of this description. In determining what the proper practice 
ought to be, we look to ascertain what the priactice bas been in anal- 
ogous cases in other districts. There is certainly nothing in the 
rules excluding the joinder of the Warner and her owners, nor do I 
see that there is any principle of law violated. It is an elementary 
rule that the master of a vessel may bind both the vessel and her 
owners by contracts made within the scoge of his authority, and if 
both are bound I see no reason in principle why both may not be 
pursued in the same action. Précédents, however, are not whcUy 
wanting. Thus, in the case of Vaughan v. 6S0 Casks oj Sherry, 7 Ben. 
507, which was a libel against a cargo and its consignées for freight, 
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Judge Blatchford held that, as the cause of action arose oui of a 
contraot which, if the respondents were liable upon it, also bound the 
property, and as the respondents claimed the property, there was no 
reason for not joining a cause of action against the property in rem 
■with one against the respondents in personam. This case was af- 
firmed upon appeal by Mr. Ghief Justice Waite in H Blatchf. 517. 
A similar ruling was made by Judge Betts in the case of The Zenobia, 
Abb. A.dm. 48, which was also a libel ira rem against a bark and in 
personam against her master to reoover damages for non-performance 
of a contraet of affreightment. I see no reason for joining the mas- 
ter which would not apply with equal force to the owner. In decid- 
ing this question, Judge Bbtts noticed that the rules of the suprême 
court did not provide for libels of this description, and neither au- 
thorized nor forbid the joinder. "The conséquence is that such cases 
fall within the scope of rule 46, which prescribes that in ail cases 
not provided for by the foregoing rules the district and circuit courts 
are to regulate the practice of those courts, respeetively, in such man- 
ner as they shall deem most expédient for the administration of jus- 
tice. The practice in respect to the question under considération is 
therefore left to be regulated at the discrétion of the courts in the 
various districts," In other cases in the same district the same 
principie has been approved. The Aldebaran, Ole. 130; The Mer- 
chant, Abb. Adm. 6; The Monte A. 12 Fed. Eep. 336; Betts, Adm. 
Pr. 20. 

In The Clatsop Chief, 8 Fed. Ebp. 164, the learned judge of the 
district of Oregon expressed the opinion that, in the absence of gên- 
erai admiralty rule 16, a suit for damages for collision might be sus- 
tained against the vessel and her owner, and approves the practice in 
New York. There is nothing in the case of The Sabine, 101 U. S. 384, 
which would prevent such joinder in a libel upon a contraet of affreight- 
ment. This was a suit for salvage, and the suprême court held that 
it would not lie against the vessel and the consignées of her cargo. 
Indeed, the court could not hâve held otherwise -without disregarding 
the nineteenth gênerai admiralty rule. No opinion, however, was 
expressed in that case with référence to suits not embraced in thèse 
rules. As the practice in New York upon this subject is entirely 
well settled, (see Betts, Adm. Pr. 20; Ben. Adm. Pr. 526; Bump, 
Fed. Proc. 851,) as well as the cases above cited, and as my atten- 
tion has not been called to any other cases which hold that such 
practice is not a proper one, except that of The Alida, 12 Fed. Eep. 
343, and as it is in the interests of speedy justice, I am not disposed 
to sustain this exception. 

2. The next objection raised by the answer is that this court has 
no jurisdiction either in rem or ira personam of the matters set forth 
in the libel. That' there is no lien upon this vessel by the gênerai 
maritime law, follows from the opinion of this court in the case of 
Scott y. The Ira Chaffee, 2 Fed. Rep. 401, in which I had occasion to 
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hold that the owner of a cargo has no lien upon the vessel for the 
breach of a contract of aiïreightment until the cargo or some portion 
has been laden on board or delivered to the master. The William 
Fletcher, 8 Ben. 637. See, also, The Prince Leopold, 9 Fed. Eep. 333; 
The Monte A. 12 Fed. Eep. 336. Libelant, however, claims a lieu 
under the laws of this state, whioh provide that "every waler-craft of 
above five tons burden * * * shall be subjected to a lien * * * 
(4.) for ail damages arising from the non-performance of any con- 
tract of affreightment, or of any contract touching the transportatiou 
of persons entered into by the master, owner, agent, or consignées of 
such water-craft wherein such contract is to be or shall hâve been 
performed, in whole or in part, within this state." There can be no 
doubt that a contract of affreightment is a maritime contract, although, 
by the maritime law, no lien arises upon the vessel until the cargo or 
some portion of it has béen delivered on board or into the custody of 
the master. The character of the contract itself is fixed at the time 
it is entered into, and it is no less maritime in its nature at that mo- 
ment than -when the delivery of the cargo begins. The words "ia 
to be" performed cleariy contemplate a performance in the future. 
Although purely executory, the court of admiralty has jurisdiction in 
personam. Maury v. Culliford, 10 Fed. Eep. 388 ; Oakes v. Richard- 
son, 2 Low. 173; Rich v. Parrott, 1 Ciiff. 55; Morewood v. Enequist, 
23 How. 493. Nor is there any doubt in my mind that if the con- 
tract be maritime, and therefore cognizable in the court of admiralty, 
the state législature may annex to it a lien upon the vessel whioh 
can be enforced by this court. It is doubtless true, as said in Ed- 
wards v. Elliott, 21 Wall. 532, that state législatures hâve no author- 
ity to create a maritime lien, nor can they confer any jurisdiction 
upon a state court to enforce such a lien by a suit or proceeding in 
rem, as practiced in the admiralty courts. See, also, The Belfast, 7 
Wall. 644; The Moses Taylor, 4 Wall. 411; The Hine v. Trevor, là. 
555. But we are not speaking of maritime liens or of enforcing 
such liens in state courts. Granted that the contract is maritime 
in its nature, the power of a state to attach a lien which may be en- 
forced hère is beyond question. Thus in Ex parte McNiel, 13 Wall. 
236, a state law conferring a lien for pilotage was enforced. So in 
The Lottawanna, 21 Wall. 580, it was held that a state law might 
give a lien enforcible in rem in the admiralty for materials and sup- 
plies furnished in the home port of the vessel, although no such lien 
existed by the law maritime. In The Virginia Rulon, 13 Blatchf. 
519 a suit in rem was sustained for wharfage, although it was sup- 
posfcd at that time that no such lien existed by maritime law. So 
in the case of The Garland, 5 Fed. Eep. 927, this court sanctioned 
the right of an administrator to prooeed in rem for the recovery of 
damages under the laws of this state for négligence causing the death 
of the intestate, upon the ground that the state statute gave the right 
of action which the court might enforce by appropriate proceedings 
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of its own. See, aiso, Taylor v. The Robert Campheïl, 20 Mo. 258. 
The objection made by claimant, that the législature of this state bas 
no power to legislate with respect to contracts made in other states, 
is untenable. The contract in this case, though made in Buflfalo, 
was to be performed, partly at least, within this state. While con- 
tracts are ordinarily interpreted by the laws of the state wherein they 
are made, there is an exception equally well recognized in cases of 
contracts made in one state to be performed in another. The laws of 
the latter state govern not only the interprétation of the contract 
but the remédies for its enforeement. Story, Confl. Laws, § 280. 
The législature evidently did not transcend its power in attaching a 
lien to a contract to be performed within this state. 

Corning now to the merits of the case, the principal dispute arises 
from the contract itself. Libelant's testimony tends to show that 
Bewick met the master of the barge in Buflfalo, and told him that he 
could sell Bome lumber to Holmes & Co., of that place, provided the 
barge would carry it, and that he wished him to bring it down from 
that place; that if the wind was unfavorable he would tow the barge 
as far into Saginaw bay as he could before changing his course to 
Bay City, and leave her there, where she was to lie until the wind 
changed, and she could proceed under sail or could take a tug her- 
self to Alpena; and that if she found no means of reaching Alpena 
before the Alpena left Bay City for Chicago he would again take the 
barge in tow and leave her at Thunder Bay. Upon the other hand, 
respondent's testimony tends to show that the master of the Alpena 
■was to see that she got to Alpena in some way or other himself ; in 
other words, that he guarantied that she sbould get there by libel- 
ant's exertion and not by his own. Not only is the libelant's theory 
of the contract sustained by the testimony of himself and of Mc- 
Gregor, in opposition to that of Capt. Walker alone, but it looks to 
me very improbable that the Alpena, which was then bound for Bay 
City, should assume the responsibilty of seeing the Warner safely to 
Alpena, which might involve the taking of his entire tow a day's jour- 
ney ofï his direct route or sending out a tug from Bay City at a large 
expense. The fact was that when the tow reached Pointe Aux 
Barques the wind was not such as would enable the barge to proceed to 
Alpena under the little sail she carried, and that the Alpena towed 
her over beyond the Charities and within two or three miles of the 
west shore of Saginaw bay, where they arrived about the middle of 
the night; that the master of the Warner, which had been placed in 
the rear of the tow for the express purpose of being cast off, made 
no request to the barge in front of her to throw off her line, or to 
pass the word to the propeller to stop, but allowed herself to be 
towed to Bay City. That it was his duty to hail the barge in front 
of him to cast off his line, I hâve no doubt. He knew better than 
any one else where he wished to stop, and might at any time hâve 
given directions to be cast off. The master of the tow, on the other 
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hand, had the right to expect that he would do his duty in this re- 
gard, and waB under no obligation to stop his tow unless he was 
hailed to do bo. Under thèse circumstancea it cannot be wondered 
at that the master of the Warner, on meeting Capt. Walker at Bay 
City next morning, sbould hâve remarked, "I can't tell myself what 
I am doing hère," or that he should write libelants an apologetic let- 
ter asking them to exonerate him from the non-performance of his 
contract. It appears that freights in the mean time had risen, and 
that before the barge had been in Bay City an hour the master had 
chartered a cargo to Buffalo. Whether this was the inducement for 
his faihire to perform his contract it is unnecessary to détermine; 
but it seems to me entirely clear that there was such failure, and 
that libelant is entitled to recover the différence between the Bay 
City rates at that time, which appear to hâve been $1.75 a thousand, 
and the rates which he was obliged to pay to gpt this lumber to Buf- 
falo, provided he used proper diligence in obtaining a vessel for that 
purpose. 

Eespondent being désirons of pntting in testimony upon that point, 
I see no objection to referring the case to a commissioner to compute 
the damages; and it is so ordered. 



The City of GreenvUjLb.* 

The Laura Leb.* 

St. Louis & Vioksbdrg Anohob Linb ». Eed Rivée & Coabt Likb.' 

Boston Marine Ins. Co. v. Red River & Coast Line.* 

(DUtriei Court, S, D. Lomsiana. November, 1884.) 

AdmiraiiTt — Collision. 

Where two steamers are each in fault in that neither compUed wltli that rula 
of naviiçation which required steamers approaching each other not to coma 
neaier to each other than 800 yards without an exchange of understood and 
harmonious signais, the damages resulting from their colliding with each other 
will be divided between themu 

In Admiralty. 

Given Campbell, James McConnell, and 0. B. Sansum, for libelants. 

W. S. Benedict, John H. Kennard, W. W. Howe, S. S. Prentiss, 
and Richard De Gray, for claimants. 

Billings, J. Thèse causes bave been Consolidated as depending for 
their solution upon the same facts. In the first there is a cross-libal; 

iKeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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in the second there is a prayer that the owners of the other colliding 
boat be made party and decreed to pay the whole or a portion of the loss 
of the insured. The litigation thus combined oonsists of a suit bronght 
by the owners of the steam-boat City of Greenville against the steam- 
boat Laura Lee, and a suit brought by the owners of the cargo of the 
Greenville, growing ont of a collision between the two steamers, 
wherein the Greenville was sunk with her cargo, and, with the cross- 
libel, présent the question upon which boat rests the liability for the 
damage suffered by the owners of the two boats in conséquence of 
their collision, as well as that resulting from the loss of the cargo. 
The collision and the sinking took place in the early morning of the 
twelfth of January, A. D. 1883, at some time before light, approxi- 
mating to half-past 3 o'clock, on the Mississippi river, at a point 
about 80 miles above the city of New Orléans, just above White Cas- 
tle light, and a short distance above the town of Bayou Goula. The 
City of Greenville was aseending and the Laura Lee was descending 
the river, (each on her regular voyage.) The whole subject bas been 
presented by voluminous testimony, and has been argned by the 
proctors on both sides with great thoroughness in regard to the facts, 
and with equal research as to the law. The full study which vaca- 
tion has enabled me to give the cause, has brought me to the con- 
clusion that each of the colliding vessels is in fault upon the facts 
which her own pleadings admit, or her proofs establish, in that neither 
complied with that rule of navigation which required steamers ap- 
proaching each other nôt to corne nearer to each other than 800 yards 
without an exchange of understood and harmonious signais. 

The rnles 1 and 2 of the "Rules and Régulations for the Government 
of Pilots of Steamers navigating the rivers flowing into the gnlf dî 
Mexico and their tributaries, adopted by the board of supervising in- 
spectors," and approved by the seeretary of the treasury, with the 
amendments, March 15, 1880, are as follows : 

"Rule 1. When steamers are approaching each other the signal for pussing 
shall be one sound of the steam-whistle to keep to the right, and two sounds 
of the steam-whistle to Iceop to the left. Thèse signais shall be made flrst by 
the descending steamer. 

"Rule 2. Should steamers be likoly to pass near each otlier, and thèse signais 
should not be made and answered by the time sueh boats shall hâve arrived 
at the distance of eight hundru'd yards from eacli other, the engines of both 
boats shall be stopped; or sliould the signal be given and not properly under- 
stood from any cause whatever, both boats shall be baclied until their head- 
way shall be fully checljed, and the engines sliall not be again started ahead 
until the proper signais are made, answered, and understood. Doubts or fears 
of misunderstanding whistles shall be expressèd by several short sounds of 
the whistle in quick succession. " 

The meaning of rule 2 is manifest. It prescribes that the distance 
of 800 yards shall be inviolably preserved from encroachment by 
either steamer until the proper signais bave been "made, answered, 
and understood." Each steamer, upon knowingly coming up to the 
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point of 800 yards from another approaching steamer, must not only 
stop ail forward révolutions of its engines, but the révolutions must 
be reversed till ail forward motion of the vessel is overcome, and each 
steamer must remain thus unmoved by any forward impulse of its 
machinery till there is a full communication from that boat whose 
duty it is to give the signal, and a réponse which shows a compré- 
hension of and assent to the signal on the part of the other boat. 
Then, and not till then, may either of the approaching boats move 
forward towards the other. The importance of this rule in enabling 
vessels to avoid disaster canhot be overestimated by the navigators, 
nor can it be too strongly adhered to by courts. It is a mandate 
which, if obeyed, may be effective in the prévention of calamity, even 
after négligence of observation, or unskillfulness in sailing, or mis- 
conception of , locality or of the .movements of others, hâve created or 
failed to remove impending danger. It requires little delay and no 
sacrifice upon a voyage, and calls for no effort except ordinary observa- 
tion ; nothing except cessation of ail movement. It is the last and, if 
followed,'Unfailing adjunct of skill, and is a cure even for incorape- 
tency in navigation so far as collision of approaching steamers is con- 
cerned. The décisive questions to enable us to détermine whether 
this raie has been observed by a boat in a given cause are : Did she 
come within 800 yards of the approaching boat ? did she know of this 
approach ? and was there an exchange of understood signais ? Each 
party has, by its proofs, shown that its boat consciously disregarded 
this imperative, I had almost said suprême, rule of navigation. 

The showing of the City of Greenville is that she saw the Lee at a 
distance of some two miles, and still suffered herself to come within 
500 or 600 yards of her without any whistle being blown or heard by 
her. The fact that it was the duty or right of the descending boat 
to sélect her direction and give the first signal does not change the 
obligation of the other boat. The ascending boat must still stop till 
the signais hâve been interchanged. The showing of the Laura Lee 
is that she saw the lights of the steamer which proved to be the 
Greenville when 500 or 600 yards distant, and yet did not pause, but 
undertook, when thus within the allowed proximity and while still 
progressing, to hâve an exchange of signais. Her reason for thus 
proceeding is as untenable as that of the other boat for her conduet. 
That reason is that she mistook the Greenville for a packet which 
desired to make landings on the west side of the river. The fréquent 
liability to just such misapprehension shows the wisdom of the rule 
and the necessity of its rigid enforeement. The object of the rule is 
that each boat may learn the intention of the other, not from its own 
conjectures or inferences, but from the other's signais, and that col- 
lision may be avoided by substituting for hastily-formed opinion 
easily-obtained and positive information. 

If we lay out of view every disputed fact, and confine the several 
parties to their own testimony, it appears that each of the colliding 
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vessels knew of the approach of the other, knew that tîie separatîng 
distance was lésa than the allowed 800 yards, knew that there had 
been no exchange of understood signais, and therefore knew that 
there had been no common understanding as to the paths or courses 
of the respective vessels. Each vessel, notwithstanding this knowledge, 
and in direct disobedience to a rule of navigation made familiar by 
constant application, and sacredly obligatory as essential tothesafety 
of life and property upoil a river teeming with coming and going boats, 
continued on its course. Both boats were tending towards the same 
point, and collision was the inévitable conséquence. If the Green- 
ville had completely stopped at any point between the distance of two 
miles, where she admits she perceived the Lee, and the 800 yards, 
or if the Lee had stopped, even at the distance of five or six hundred 
yards, when she admits she fuUy perceived the Greenville, the collis- 
ion could not hâve taken place. The antécédent faults of either ves- 
sel, even if they had existed exactly as claimed by the other, would not 
hâve resulted in the disaster but for the common violation of this well- 
known and fundamental rule of navigation. Both vessels must, there- 
fore, be adjudged to hâve been guilty of fault. It follows that the 
damage which both vessels suffered, and that resulting from the loss 
of the cargo of the Greenville, upon which insurance bas been paid, 
as well as from that which was uninsured, should be divided. Let it 
be referred to a commissioner to report upon the aggregate loss to 
the two boats and to the insurance eompany, who are libelants in the 
second suit. TJ^on the coming in of this report the question as to the 
extent of liability of the owners of each boat beyond her value will be 
determined, if it is presented by the values found by the commissioner 
and adopted by the court. 



Thb Hbttib Ellis.* 

{Oireuit Court, E. D. Louisiatia, June, 1884.) 
ADMIKALTT— JeTTISON— COKDUCT OJ' Master. 

In a case in admiralty, where the shipper has lieen prejudiced by the jettiaon 
of his goods, the court may look into the f acts of the case and détermine whether 
the owners hâve appointed a compétent master, and whether that master has 
used reasonable skill and judgment In encountering the péril of the sea that 
has made the jettison necessary; and where a jettison has been necessary 
through the conduct of the master, concurring with a péril of the sea, whether 
that conduct was reasonably skillful, judicious, and prudent. 

B. C. 20 Fbd. Réf. 393 and 507, afflrmed. 

Admiralty Appeal. On pétition for a rehearing. 
iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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E. H. Farrar, for libélants. 

James B. Beckivith, for claimants. 

Pardeb, J. "The obligation of the owners is to appoint a compé- 
tent master, having reasonable skill and judgment and courage, and 
they are liable if, through his failure to poBsess or exert thèse quali« 
ties in any émergency, the interest of shippers is prejudiced. But 
they do not contraet for his infaUibility, nor that he shall do, in an 
émergency, precisely what, after the event, others may think wonld 
hâve been beat." Lawrence v. Minturn, 17 How. 100. 

In the same case it is eaid : "But if a jettison of a cargo becomea 
necessary in oonsequence of any fault or breach of contraet by the 
master or owners, the jettison is attributable to that fault or breach 
of contraet, and not to sea péril, though that may also be présent 
and enter into the case." From this authority it folio ws that in a 
case in admiralty, -where the shipper has been prejudiced by the jet- 
tison of his goods, the court may look into the f acts of the case and 
détermine whether the owners hâve appointed a compétent master, 
and whether that master has used reasonable skill and judgment in 
enoountering the péril of the sea that has made the jettison neces- 
sary, and where a jettison has been necessary .through the conduct 
of the master, concurring with a péril of the sea, whether that con- 
duct was reasonably skillful, judicious, and prudent. In this inquiry 
neither infaUibility nor the wisdom furnished by the resuit are to be 
required, but certainly the ordinary skill, judgment, and prudence of 
the profession are to be required, else the shipper's goods are at the 
mercy of the master. The rule is to be fouad between infaUibility 
and irresponsibility. And it is no new doctrine that the master and 
owners may be heïd responsible for the want of skill and judgment 
on the part of the master in sailing his ship. 

"If the master remain in port without sufScient cause when the 
season is favorable for the voyage, and the goods are, in conséquence, 
lost or injured, the ship-owner is bound to repair the loss. But the 
master is culpable if he sails in spite of wind and weather; for the 
voyage must be made according to the cireumstances of the ship, 
time, and place, and according to the practice of skillful navigators." 
Fland. Mar. Law, 157. 

"There is good authority in the maritime law for the position that the 
master is bound not to sail oat in tempestuous weather, though the 
point has not been directly adjudicated in this country or in England. 
The laws of Oleron, of West Capelle, and of Wisbuy expressly make 
him liable for any damage happening to the cargo in conséquence of 
sailing in bad weather." Curt. Mer. Seam. 215. 

"For if any injury or loss happen to the ship or cargo by reason 
of his négligence or misconduct, he is personally responsible for it ; 
and although the merehant may elect to sue the owners, they will 
bave a remedy against him 'to make good the damages they aro com- 
pelled to pay." Abb. Shipp. 167. 
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"And the same doctrine is recognized in our law. In Stonè v. Ket 
land, 1 Wash. G. G. 142, it was laid down as a rule that a man whc 
undertook to navigate a ship was pledged to his ownerSj and they to 
ail the world who might be affected, for his skill, care, and attention. 
It is not sufScient that he exercises his beat judgment. He must pos- 
sess compétent skill as a commander. In Purviance v. Angus, 1 Dali. 
180, the court said that 'it is a wrong position that a master of a ship 
is not answerable for an error in judgment, but only for the fault of 
the heart in civil matters. Eeasonable care, attention, prudence, and 
fidelity are expected from the master of a ship.' " Abb. Shipp. (Smith 
& Perkins' Notes) p. 167, note 1, and p. 119 and note. 

In the case of The Hettie Ellis it cannot be found from the évi- 
dence, and considering ail presumptions in favor, that the owners 
f urnished "a compétent master, having reasonable skill and judgment." 
If they did furnish such a master, then it is clear from the évidence 
that he failed to exert such reasonable skill and judgment, whereby 
the interest of the shippers was prejudiced. If the master was not 
compétent, then the owners are liable for his want of skill and judg- 
ment, resulting to the préjudice of the shippers. If he was compé- 
tent, ail that need be said is that his conduct in unnecessarily putting 
his ship in péril was reckless and foolhardy, without reasonable skill 
and judgment, and was faulty and négligent in the extrême. 

On the trial of the case the court found that the Hettie Ellis had 
anchored every previous night of the voyage, although the weather 
was fair, in safe places; but that on the night in question, which was 
dark and very foggy, and threatening to be stormy and tempestuous, 
the master neglected to anchor behind Round island, as was usual, 
and as othervessels did, but attempted with a square-bowed, flat-bot- 
tomed scow or barge, with a high deck-load, and without landmarks 
in sight, to navigate an open sound full of shoals, and that this con- 
duct was unskillful, lacking judgment, faulty, and négligent, and con- 
eurred in making the jettison necessary, and for this faulty and nég- 
ligent conduct the owner and the ship were responsible to the shippers 
who were prejudiced thereby. 

After a thorough re- examina tion of the case, I am satisfied that the 
décision and decree were correct. A rehearing is therefore refused. 
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WiLKiNsoN and others ». Delawabe, L. & W. E. Oo. 

(Ciravit Court, D. New Jersey. November 20, 1884.) 

1. Rbmovai, oi" Cause— FoRBtGN Corpobation — Lease of Railboad m Anothbr 

State— Enabling Acts. 

A railroad corporation chartered in one state doe3 not become a domestic 
corporation in another state by virtue of leasing, purcltasing, and operating 
roads in tliat state under certain enabling acts of the législature. 

2. Bame— Time of ArPLioATioN— Act of Mauch 3, 1875, e. 137, h 3. 

Tiie clause " belore or at tho term at wbich the cause could be flrst tried," 
in the reraoval act of 1875, means at tin; time when, by the usual orderly course 
of practjce, under the rules of the court, the case could be set down for trial, 
if an action at law, or for final hearing, if an equity case. 

Motion to Eemand Cause. 

Geo. B. Ely, for plaintiff. 

Bedle, Muirheid é McGee, for défendant. 

Nixon, J. Two reasons are assigned why this cause sbould be re- 
manded to the state court: (1) Because the défendant corporation, 
although chartered by the state of Pennsylvania^ bas become a citizen 
of New Jersey, as lessee of the Morris & Essex Railroad Company, 
and by the législature of the state of New Jersey validating and con- 
firming the said lease; (2) because the pétition for removal was 
filed too late. 

1. The Morris & Essex Eailroad Company, a corporation of the 
state of New Jersey, on the tenth of December, 1868, made and exe- 
cuted to the défendant corporation of the state of Ponnsylvania a 
lease of its railroad, road-bed, and franchises, and ail its property of 
whatever kind, to be held by the last-named company for and during 
the coutinuance of the charter of the first-named company, or any.re- 
newal of the same, upon its assuming the debts of the lessor and 
paying an annual dividend of î per cent, to the holder of its out- 
standing capital stock. The législature of New Jersey, on the ninth 
day of February following, passed an act confirming the lease, and ail 
the provisions, contracts, and conditions contained therein, and author- 
izing the défendant corporation to hold, use, occupy, and enjoy ail said 
property, franchises, and powersgranted and demised to them, and to 
operate the railroad and its branches in the way and upon the con- 
dition, in ail respects, and not otherwise, as authorized by the act of 
incorporation of the said lessor company. When this lease was made 
there was no law in New Jersey which authorized the railroad com- 
panies of the state to lease their property and franchises to foreign 
corporations, and the act above referred to was passed to enable the 
Delaware, Lackawanna & Western Company to exercise its franchise, 
and transact its business, inside of the state of New Jersey under the 
powers and privilèges conferred upon the Morris & Essex Railroad 
Company. It was simply an enabling act, and contained no provision 
v.23F,no.7— 23 
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which in any sensé constituted the Delaware, Lackawanna & Western 
Eailroad Company a New Jersey corporation. 

The case of Railroad Co. v. Harris, 12 Wall. 65, was largely relied 
on by the learned counsel for the plaintiff in support of theviewthat 
the défendant corporation became a citizen of New Jersey by the lease, 
and by the législation conséquent upon it. In our judgment, that case, 
properly interpreted, holds just the contrary. It was there contended 
that, although the original charter of the Baltimore & Ohio Company 
was granted by the state of Maryland, the subséquent législation on 
the part of congress authorizing an extension into the District of Co- 
lumbia, and by the state of Virginia, conferring power to run and oper- 
ate their road through that state, in fact created new corporations 
existing in the District and in Virginia. But the suprême court said 
that this was not the correct view; that in the législation both of con- 
gress and of Virginia the original Maryland act was referred to, but 
neither expressly nor by implication was a new corporation created. 
"The company was chartered," says Mr. Justice Waïne, speaking 
for the whole court, "to construct a road in Virginia as well as in 
Maryland. The latter could not be done without the consent of Vir- 
ginia. That consent was given upon the terms which she thought 
proper to prescribe. With a few exceptions, not material to the ques- 
tion before us, they were the same as to powers, privilèges, obliga- 
tions, restrictions, and liabilities as those contained in the original 
charter. The permission was broad and comprehensive in its scope, 
but it was a license, and nothing more. It was given to the Mary- 
land corporation as such, and that body was the same in ail its élé- 
ments and in its identity afterwards as before. * » * Por pur- 
poses of fédéral jurisdietion, a corporation is regarded as if it were a 
citizen of the state where it is created, and no averment or proof as 
to the citizensbip of its members elsewhere will be permitted." See, 
also, Railway Co. v. Whitton, 13 Wall. 284, and Railroad Co. v. Koontz, 
lOé TJ. S. 5, to the same effect. 

If further authority upon this point is needed, the case of William v. 
Missouri, K. d T. Ry. Go. 3 Dill. 267, may be referred to. There the 
défendant corporation was sued in the state court by a citizen of Mis- 
souri to recover damages for being forcibly ejected from a train of the 
Company in that state. The case was removed into the United States 
circuit court for the Western district of Missouri. On a motion to 
remand it was insisted that the corporation, although originally char- 
tered by the législature of Kansas, had become a domestic corpora- 
tion of Missouri by virtue of leasing, purchasing, and operating roads 
in that state under certain enabling aots of the législature. The court 
refused the motion to remand, regarding such législation as not creat- 
ing new corporations, but simply authorizing foreign corporations to 
hold and operate roads outside the limits of their charter. See Cal- 
lahan v. Louisville & N. R. Co. 11 Fed. Ebp. 537. 

2. With regard to the second point, the record shows that by the 
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pleadîngs the case was brought to an issue July 12, 1884, in the cir- 
cuit court of the county of Hudson. The third section of the removal 
act of March 3, 1875, requires, in order to remove a suit from the 
state to the fédéral court, that the pétition for removal be filed in the 
state court before or at the term at which the cause coald be first 
tried, and before the trial thereof. Numerous décisions bave been 
found to the effect that the clause "before or at the term at which 
the cause could be first tried, " means at the term when, by the usual, 
orderly course of practice, under the rules of the court, the case could 
be set down for trial, if an action at law, or for final hearing, if an 
equity case, Wanner v. Sisson, 28 N. J. Eq. 117; Scott v. Clinton é 
S. B. Co. 6 Biss. 629; Meyer v. Norton, 9 Fbd. Eep. 433; Wheeler\. 
Ins. Go. 12 Eeporter, 563; Aldrich v. Grouch, 10 Fbd, Eep. 306, 

The practice act of New Jersey, § 167, enacts that every cause shall 
be tried at the next term after issue joined. In this case, the next 
term after issue joined was the September term of the Hudson county 
circuit. It is true that the April term was still open, and that section 
168 of the practice act authorizes notice of trial to be given for a day 
in term if the cause is not at issue in season to be noticed for the first 
day of the term ; but that is not the ordinary or orderly method of 
procédure. It only makes provision for a spécial case, which the 
parties are not obliged to avail themselves of. The cause was set 
down for trial at the next term after issue joined, to-wit, the Septem- 
ber term, according to the requiren^ents of the law and the rules of 
court, At the opening of the term, the court, according to custom, 
assigned a day certain for the trial, to-wit, October 1, 1884, and before 
the arrivai of that day the parties agreed to a continuance to the six- 
teenth of October to suit their personal convenience. On the fifteenth 
of October, and without the interférence of the parties, the jndge of 
the court announced that he would not be able to hear any more jury 
cases at the pending term, and, in conséquence of this, the cause stood 
over until the next term of the court. On the following day, and while 
the term of the court was still running, the pétition for removal was 
filed, and the removal efifected. 

We think that the act under considération gave to the petitioner 
until the end of the September term, and before the trial, to remove 
the cause, and that the défendant corporation made application, in 
time, The motion to remand must be denied. 
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SUTHERLAND V. JeESET CiTÏ & B. E. Co. 
(Oiicu.it Court, D. New Jersey. November 4, 1884.) 

1. Removal of Cause — Time ob Application — Verdict Set Aside, and Ve- 

kike de novo awarded. 

Where a verdict rendered in a state court bas been set aside by an appellate 
court, and a mnire de novo awarded, the case inay be removed to tbe circuit 
court. 

2. Samb— ReV. 8t. i 639, Cl. 3— Afpidavit op Local Préjudice. 

Where a case is removed under the provisions of the third clause of section 
639 of the Revised Statutes, and no affldavit of préjudice or local influence is 
flled, although the pétition contains the allégation that the petitioner "bas 
reason to believe and does believe that, from local préjudice or local influence, 
be will nol be able to seoure justice," and to such pétition is appended the 
atfldiivit of tho petitioner that "be bas read tbe pétition and knows its con- 
tents, and that the facts therein stated are true," the circuit court acquires no 
jurisdiction of the case, and it will be remanded to tbe state court. 

3. Bamk— FOKM OP Appidavit. 

Where the aflidavit oraits a récital as to the officiai character of the offlcer 
beforc wtiom it is made, and the state law requires suub récital to lender it 
valid, the omission is fatal. 

4. 8a>ie — G-iïouKDS OP Afpiant's Beliep. 

The aflidavit required by the Revised Statutes, { 639, cl. 3, need not state tbe 
grounds of affiant's belieî, nor in what the préjudice or local influence con- 
sists, but must state that bc fears tlie court will not give him justice. 
6. Same — Sdppicienot op Bond. 

Where the condition of tbe bond is what is required by tbe act of 1875, and 
not what is required utider the act of 1867, it is not suffloient to entitle peti- 
tioner to a reinoval under tbe third clause of section 639 of tbe Kevised Stat- 
utes. 

Motion to Eemand. 

James B. Vrendcnburgh, for défendant. 

E. A. Savage, for plaintiff. 

Nixon, J. On the fifth of October, 1882, William S. Stitherland, 
a citizen of the state of New York, brought suit in the suprême court 
of the state of New Jersey against the Jersey City & Bergen Eaiiroad 
Company, a corporation created by the last-named state, to recover 
damages for alleged injuries sustained by him while a passenger on 
one of the cars of the company. The case was tried on the twenty- 
second of Deeember, 1882, in the circuit court of the county of Hud- 
8on, and a verdict rendered in favor of tbe plaintiff for the sum of 
$15,000. On proper proceedings had for the purpose, the suprême 
court of the state, at the last June term, set aside the verdict, and 
directed a venir e de novo to issue for a new trial. On the ninth of 
September following, the plaintiff filed a pétition in the state court 
and tendered a bond with security for the removal of the case to this 
court. At the opening of the September term the record was duly 
iiled hère, and a motion to remand was made, by the counsel for the 
défendant corporation, on the ground that the steps required by the 
laws of the United States, in order to a removal, had not been taken. 
The removal is claimed under the provisions of the third clause of 
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Bection 639 of the Kevised Statutes, (actof March 2, 1867,) which au- 
thorizes the removal of a suit between a citizen of the state in which 
it is brought and the citizen of another state, on a pétition of the lat- 
ter, whether plaintiff or défendant, filed at any time before the trial 
or final hearing, provided he makes and files in the state court an 
affidavit stating that he bas reason to believe, and does believe, that 
from préjudice or local influence he will nofc be able to obtain justice 
in such state court. 

The motion to remand, in this case, is based upon the pétition and 
the record sent up from the state court. It stands upon the papera 
filed, as no évidence aliunde has been proposed or introduced. If 
thèse show, upon their face, that this court has jurisdiction, the suit 
must remain hère for final détermination, if the requisite preliminay 
steps hâve been taken to remove the same. Under ail the législation 
of congress, until the act of March 3, 1875, it was the uniform prac- 
tice of the fédéral courts to remand a cause when it appeared that 
there had not been a substantial compliance with the provisions of 
the law in framing the pétition, affidavit, or bond required to effect- 
uate the removal. But greater indulgence bas been granted to par- 
ties under the act of 1875. It has been frequently beld that under 
the fifth section thereof the fédéral court may retain the cause and 
allow defects and irregularities existing in the pétition, bond, or other 
paper to be eorrected where the record shows that the case is one of 
fédéral jurisdiction and cognizance. 

In regard to the third clause of section 639 of the Eevised Stat- 
utes, under which thèse proceedings are taken, the suprême court has 
held (1) that the act is constitutional, [Railway Go. v. Whitton, 13 
Wall. 270;) and (2) that it is not repealed by the subséquent légis- 
lation of March 3, 1875. Amer. Bible Society v. Orove, 101 U. S. 
610. The orderly steps are for the applicant to file his pétition, 
stating the gronndsfor removal, and offering therewith a bond, with 
sufficient security, conditioned on his entering in the United States 
circuit court, on the first day of its session, copies of the process 
against him, and of ail pleadings, dépositions, testimony, and other 
proceedings in the cause. In addition to the foregoing he must make 
and file in the state court an affidavit of préjudice or local influence. 
As it is this affidavit which imparts vitality to the whole proceeding, 
it is important that it should contain everything that is required by 
the statute. 

In the argument, on the motion to remand, the counsel for the de- 
fendant corporation insisted that the affidavit filed in the state court 
was defective (1) because it contained no récital in the jnrat that he 
was a notary public, and (2) because the body of the affidavit did not 
inolude the faots required by the statute to be sworn to. It was fur- 
ther claimed that the bond was defective. The pétition set forth the 
proper averments to give jurisdiction to the fédéral court, to-wit, that 
the petitioner had commenced a suit in the suprême court of the state 
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of New Jersey; that said action was then pending and had not been 
finally heard or tried ; that it involved a sum in dispute more tban 
|5,000, exclusive of costa; that the plaintiflf and the défendant corpora- 
tion were at the commencement of the suit, and still were, citizens 
of différent states — the plaintiff being and having been a citizen of New 
York, and the défendant a citizen of New Jersey; and that the peti- 
tioner had made and filed with the pétition a bond with good and 
sufficient security, as provided by law, for his entering in the circuit 
court, on the first day of its next session, a copy of the record in said 
suit, and for paying ail costs that might be awarded if said court 
should hold that the suit was wrongfully transferred thereto. No affi- 
davit of préjudice or local iniluence was filed, but the pétition con- 
tained the allégation that the petitioner "has reason to believe, and 
does believe, that from préjudice or local influence he will not be able 
to secure justice by reason of such préjudice or local influence." To 
this is appended the affidavit of the petitioner, which, for reasons that 
will hereafter appear, we quote Verbatim. 

"State of Wew York, Renssélaer County — ss. : William S. Sutherland, being 
duly sworn, says he is the petitioner named in the above pétition, and who 
sigiied the same ; that he has read the same and linows its contents, and that 
the facts therein stated are true. William S. Suthekland. 

"8worn and subsoribed to before me this twenty-second day of July, 1884. 
[L. s.] "Wm. Shaw, Notaiy Public, Renss. Co., N. Y.» 

The law does not require that the pétition, or any of the facts 
therein stated, should be verified by oath; but it does require that 
before any case can be removed on the ground of préjudice or local 
influence in the state court an affidavit shall be made in said court, 
affirming the beîief of the affiant that it exista. Is such an affidavit, 
thuB taken, and simply swearing that the fats stated in the pétition 
are true, a sufficient complianoe with the requirements of the law ? 
"We think not. 

1. It is taken in a foreign jurisdiction, to be used in a state court 
of New Jersey, and yet it does not observe the express provisions of the 
law of New Jersey in such cases. The fifth section of the "Act rela- 
tive to oaths and affidavits" (Eev. St. N. J. 740) provides, "that any 
oath, affirmation, or affidavit, required or authorized to be taken in 
any suit or légal proceeding in this state, when taken out of the 
state, may be taken before any notary public, * » * and a ré- 
cital that he is such notary public in the jurât or certlficate of such 
oath or affidavit, and his officiai désignation affixed to his signature, 
and attested under his officiai seal, shall be sufficient proof that the 
person before whom the same is taken is such notary." No such 
récital in the jurât is found hère, and the omission has been held to 
be fatal. See Bowen v. Chase, 7 Blatchf. 255. 

2. But if the affidavit had been so verified that it could be used in 
the state court, it does not contain what the removal act requires. It 
merely states that the affiant knows the contents of his pétition, and 



SHUFELDT ». JENKINS. 359 

that the facts therein stated are true. The principal faci upon which 
the validity of the proceeding dépends, to-wit, his belief that préju- 
dice and local influence will hinder his obtaining justice in the state 
court, he doea not state in his pétition, and hence does not evén by 
implication swear to in his affidavit. He need not state the grounda 
of his belief, nor in what the préjudice or local influence consista; 
but the law requiras him to swear, and he ought to swear, that he 
fears the court will not give him justice. 

3. The bond, also, is defective — not for the reason assigned in the 
argument, that it contained no witnesses to the signatures. Thèse 
are required, not to give the bond validity, but to facilitate the proof 
of its proper exécution. But the condition of the bond is what is re- 
quired by the aet of 1875, and not what is required by the act of 1867. 
A cursory examination of the two statutes will show that they are 
quite différent, and that the one cannot be substituted for the other. 
We think that the motion to remand must prevail. But for thèse 
defects, the case of Insurance Co. v. Dunn, 19 Wall. 21é, would be 
Bufficient authority for the petitioner to remove the suit after a trial 
and verdict, which has been set aside by au appellate court, and a 
venire de novo awarded. 



Shofeldt and others ». Jenkins and others. 

MiLL Creek Distillert Co. v, Samb. 

(Oiroiiit Court, E. D, Virginia. October, 1884.) 

Feaudulent Convetance — Préférences — Injunction — Lis Pendens— Vir- 
ginia Statute. 

An insolvent merchant of liichmond, Virginia, in considération of exten- 
sions by a créditer, promises tliat he wi]l give no préférences against the 
créditer. The promise is made while a secret deed of préférence is already 
executed. Finally, the insolvent writes to tlie creditor, who is afterwards 
complainant, asking tlie withdrawal from bank of a note about to fall due, and 
repeats the promise that no préférence will be given against him, and the note 
is withdrawn ; yet, in a few days. the insolvent makes a deed giving a largo 
préférence against complainant. This deed is not recorded, and the insolvent 
merchant continues his business with open doors. The complainant, hearing 
by some means of this deed, tiled his bill, charging fraud as to himself on the 
facts, alleging that the deed is not recorded, and is null and void under the 
laws of Virginia, as against creditors, until recorded; asking an injunction 
against ail interférence with the goods of the insolvent, and that the marshal 
may take immédiate possession of the goods. This order was granted, and at 
a subséquent date a reeeiver was appointed. The marshal took possession 
of the goods, and afterwards, on the aame day, the deed was recorded. Held, 
that the deed was fraudulent as to complainant, and as to ail creditors, and 
must be set aside as to the preferred creditor, whethor he had a knowledge of 
the fraud or not. Held that, under the statutes of Virginia, the order of 
injunction and seizure was proper, and that the Us pendens of the complainant 
creditor took precedence of and invalidated the recording of the deed as to 
défendants. 
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In Chancery. 

Thèse two cases are practically one, and in what foUowa particu- 
lar mention will be made only of the first case named. Besides thèse 
two bills, creditors' pétitions hâve been filed by Walsh & Kellogg; 
Gottschalk & Co. ; Charles H. Koss & Co. ; J. Hayes&Co.; Griffiths, 
Curtis & Co,; Charles Ewan & Co.; W. W. Johnson & Co.; and Mad- 
dux, Hobart & Co., — ail wholesale liquor dealers. 

On the tenth of January, 1883, this court, then sitting in Alexan- 
dria, on the bill first exhibited in this cause, made an order assum- 
ing custody of the goods, chattels, efïeets, and property of E. Court- 
ney Jenkins & Co., of Eichmond, irioluding the books of account, and 
ail bonds, bills, notes, and other évidences of debt due the house, and 
restraining the défendants and ail other persons from interfering 
with the property, books, and claims thus taken into custody. The 
marshal executed this order early on the morning of the eleventh of 
January. The évidence subsequently taken discloses that the firm of 
E. Courtney Jenkins & Co. consisted alone of E. Courtney Jenkins, 
individually. In ail that follows the firm name will be disregarded; 
the défendant will be designated as E. C. Jenkins simply. The evi* 
dence also discloses the foUowing facts : 

The défendant had been insolvent for several years, and was then 
insolvent. His books showed liabilities to the amount of $73,000, 
and assets estimated at less than $50,000. Thèse assets hâve been 
subsequently sold and collected with care and diligence, and hâve 
produced onlyabout $25,000. When thèse proceedings commenced, 
the défendant had made two deeds of assignment, neither of which 
had been put on record, and both of which were still in the hands of 
their grantees as subsisting deeds. One of thèse deeds had been exe- 
cuted on the sixth day of October, 1881. In it, E. C. Jenkins — after 
reciting that George Gibson, of Eichmond, and Joseph W. Jenkins, of 
Baltimore, had, for the purpose of enabling him to conduct his busi- 
ness, indorsed numerous negotiable notes of his, and had promised 
and agreed to renew thèse iu'dorsements, and to indorse other notes, 
for the purpose of enabling him to go on with his business, if he would 
fuUy secure them from risk, liability, and loss on account thereof — 
conveyed to John G. Spotts, as trustée, ail the goods, wares, and mer- 
chandise then in the store-house in Eichmond occupied by E. C. Jen- 
kins, and ail goods, wares, and merchandise that should thereafter 
be brought upon said premises by the said E. C. Jenkins, or upon 
any other premises in Eichmond occupied by said Jenkins in his 
business; also ail goods, wares, and marchandise, especially wines 
and liquors, of every description, that were then or should be there- 
after standing in the name of said Jenkins in any warehouse, or be 
in transitu therefrom in the state of Virginia or any state of the 
United States, — upon trust that the trustées should permit the said 
Jenkins to remain in possession of the property conveyed, and to use 
and dispose of it in carrying on his business until default, etc., and 
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upon default then to sell, etc., and out of the proeeeds of sale to pay 
ail notes then under indorsement or that should be indorsed by 
George Gibson, and alsoall notes indorsed or that should be indorsed 
by Joseph W. Jenkins; and also three certain notes of said E. G. 
Jenkins held by Joseph W. Jenkins, aggregating in amount the sum 
of $5,443; and, after paying ail said notes in fuU, then to pay ail 
gênerai creditors of said B. G. Jenkins pro rata; and if anjthing 
should remain, then to pay the same to said E. G. Jenkins. This 
deed was exeeuted in duplicate, and one copy of it given to the coun- 
sel of George Gibson, Mr. John Dunlop, who was also, as to tbe draw- 
ing of the deed, counsel of E. G. Jenkins. The other copy was given 
to Joseph W. Jenkins, a citizen and résident of Baltimore. At the 
time of the exécution of this deed George Gibson was indorser for 
E. G. Jenkins to the amount of about $12,000; and Joseph W. Jen- 
kins was indorser to the amount of about $.5,000, and was holder be- 
sides of the three notes for the aggregate of $5,443 before mentioned. 

E. G. Jenkins remained in possession of ail the goods and stock in 
trade which he had on hand at the date of this deed, and continued 
to do so, and to buy and sell and carry on business in his firm name 
as if no deed had been exeeuted. 

John G. Spotts, the trustée named in this deed, was the business 
partner of George Gibson, and the places of business of Spotts & 
Gibson and of E. G. Jenkins & Co, were adjoining tenements in 
Eichmond. John G. Spotts was not informed of the existence of 
the deed either by E. G. Jenkins, or by George Gibson, or by John 
Dunlop, counsel of Gibson and of E. G. Jenkins, the custodian of 
Gibson's copy of the deed. John G. Spotts- did not know of the ex- 
istence of the deed until the tenth of January, 1883, after the pro- 
ceedings in this suit had been commenced. He then was made 
aware of its existence by receiving from Joseph W. Jenkins, in Balti- 
more, a letter inclosing his copy of the deed, and requesting him to 
record it at once. When he reeeived this letter Spotts went to Mr. 
John Dunlop and showed him the letter of Joseph W. Jenkins, and 
left the deed with him. This deed was never recorded. 

In the winter following the exécution of the said deed of October 6, 
1881, — that is to say, in February, 1882, — E. G. Jenkins, being under 
embarrassment, solicited and obtained an extension of notes falling 
due to the Mill Creek Distillery Company, eomplainants, and to the 
house of Maddux, Hobart & Co., petitioners in this cause. Thèse 
notes amounted in the aggregate to about $7,000. The extension was 
granted on a promise by E. G. Jenkins, that, if anything should hap- 
pen to him, he would secure thèse houses in the first class of pre- 
ferred creditors. In the early part of December, 1882, E. 0. Jenkins 
solicited and obtained from Shufeldt & Co., eomplainants, to whom 
he owed about $4,000, an extension of notes on a like promise. The 
évidence shows that George Gibson advised or was aware of the ob- 
tainment of thèse extensions, but does not show positively that he 
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advised or was aware of the promise whîoh -was made by E. C. 
Jenkins in connection with them. 

Mr. Boudar, an expert in book-keeping, who, nnder an order of 
this court, bas made examination of the business of B. 0. Jenkins 
& Go., as shown by his books, reports that the house was behind 
on Deeember 31, 1880, in liabilities over assets, to the amount of 
$11,196; that the excess on Deeember 31, 1881, was $16,249; and 
that at the close of 1882 it was $18,252. In the period between 
October, 1881, and January, 1883, the indorsements of George Gib- 
Bon for the house had increased from about $12,000 to $21,700. 
Those of Joseph W, Jenkins had diminished from about $5,000 to 
about $2,000. 

On the twenty-sixth of Deeember, 1882, Mr. John Dunlop, the 
oounsel of Gibson, who had drafted the deed of October 6, 1881, and 
who held George Gibson's copy of it, after oral conférence with E. C. 
Jenkins, wrote and delivered him the following letter : 

"No. 1003 Bank Street, Eichmond,Va., Deeember 26, 1882. 

"My Dear Sir: You will hâve heard of the récent death of Mr. Bennett 
Dashiell, who was for so many years the confldential friand and clerk of Mr. 
George Gibson. Owing to Mr. Dashiell's death I am obliged to ask you to 
exécute a trust deed to secure Mr. Gibson as your accommodation indorser 
on notes indorsed now by him for you. It is with great regret that Mr. 
Gibson now makes, through me, his counsel, this request of you; especially 
as your business promises so well at présent, and Mr. Gibson would be the 
last person to afifect, in any way injuriously, your crédit. But Mr. Gibson's 
own health has not been very good of late, and the death of Mr. Dashiell 
makes him feel the necessity of closing up ail matters outside of the flrm of 
Spotts & Gibson. I unité with him iu his great regrets, and remain, very 
sincerely, yours, 

[SignedJ "John Duistlop. 

"E. Courtney Jenkins & Co., Richmond, Va." 

Three days afterwards, E. C. Jenkins wrote to the complainanta 
the following letter ; 

"OiTICE OF E. CorRTNEY JeNKINS & Cc, 

"113 South Tourteenth street, 

"Richmond, Va., Dec. 29, 1882. 
"Mess. S. ff. Snufeldt & Co., Cliioago, III.—Dts,kr Sirs: Will you be 
kind enough to telegraph bank hère to hold, or return to you without protest, 
our note falling due on January Ist, (payable according to state law hère on 
the 2d,) for $863? A most unexpected demand, occasioned by the misfortune 
of a relative, compels us temporarily to ask this indulgence of ail our credit- 
ors ; but we can show a statement which we hope will be satisfactory to ail 
concerned, and you will hear from us, either in person or by letter, at earliest 
possible moment. Meantime, we only ask your confidence, and assure you 
that our intentions are honest to ail parties, without préférences, and we 
believe we can establish this fact to your entire satisfaction. Regretting the 
necessity that occasions this request, and trusting that you will give us kind- 
est considération, we are, 

"Very respectfully, yours, E. Courtney Jenkins & Co." 
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And on {he aucceeding day E. C. Jenkins wrote a letter, of which 
the foUowing is a material part : 

"Office of E. Couktney Jenkins & Co., 
"113 South Fourteenth Street, 

"RioHMOND, Va., Jan. 3, 1883. 
"Mess. H. H. Shufeldt é Co„ Chicago, /?Z.— Deab Siks: On twenty-sixth 
December we received communication, of which we inclose eopy, from Mr. 
John Dunlop, of this city. On receipt thereof we urged upon Mr. Dunlop 
( who is our personal friend and at times business counsel) that the exécu- 
tion of such a deed, without previous consultation with our gênerai créditera, 
would be very damaging to our future crédit, and that we had rather make a 
deed not preferring Mr. Gibson, but allowing equal distribution pro rata for 
ail concerned. We endeavored by delay and by personal appeal to effect this, 
and we meantime addressed letters to our several creditors interested, asking 
them to protect or to recall notes falling due in the interval between Decem- 
ber 26th and January lOth, hoping that by the latter date we might be able 
to make some arrangement which would permit our active continuation of 
business and rédemption of paper on which we had asked extension; and, as 
he has never realized a cent from the continued indorsement given us, but 
has been actuated solely by the kindest motives, we hâve felt compelled to 
submit to his request. We shall, by early mail, send you sworn statement 
of our assets and liabilities, and now write to request on behalf of the trustée, 
Mr. Irwin Watkins, our book-keeper for years past, that you will attend in 
person, if possible, or otherwise by proxy, a gênerai meeting of our creditors, 
to be held hère in our office, on eleeenth inst. , (Thursday of next week.) We be- 
lieve we ean then satisfy you that this unexpected condition of affairs is the 
resuit of sheer misfortune, which will leave us penniless, unless, should con- 
sidération be sho wn, we may yet hold and control our established trade, which 
has amounted to from $100,000 to $125,000 per annum. TJnder présent ex- 
hibit of our condition, however, we honestly assert that we would not pré- 
sume to ask any crédit whatever until aîl our creditors are convinced that 
our failure has been as great a loss to us as to them. * * * 

"Very trulyyours, E. C. Jenkins & Co." 

Letters similar to the last were written to other, and probably 
to ail the principal, creditors of the house. 

On the fifth of January, 1883, B. C. Jenkins exeeuted a trust deed 
to Irwin Watkins, who was his principal clerk and his book-keeper, 
as trustée, in which were described, as parties of the third part, "the 
several persons, being bona fide creditors of the said E, C. Jenkins, 
who shall hâve exeeuted and acknowledged this deed within 60 days 
from the date thereof;" and which required of thèse creditors so 
signing, "in considération of the assignaient [required by the deed] 
made for himself, and every one of them for themselves, respect- 
ively, [to covenant that he] doth hereby accept and take the property 
hereinbefore assigned and conveyed to said trustée for them, respect- 
ively, in fuU payment, satisfaction, and discharge of ail their respect- 
ive claims and demands against the said B. C. Jenkins, and doth by 
thèse présents relinquish, exonerate, discharge, and forever quitclaim 
to the said E. 0. Jenkins" ail claims and demands forever. The 
deed, after reciting that, whereas, George Gibson, Wm. F. Jenkins, 
of Eichmond, Joseph W. Jenkins, of Baltimore, and the house of 
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Jenkins Brothers, of Eichmond, had largely indorsed for E. C. 
Jenkins to enable him to carry on his business, and E. C. Jenkins 
bas beoome embarrassed, and deems it necessary to make an assign- 
aient, goes on to convey to Irwin Watkins ail the goods, wares, 
and merchandise, especially ail the wines and liquors, and ail office 
and store furniture and flxtures, now ou the premisea known as No. 
113 South Fourteenth street, in the city of Kichmond, and also ail 
goods, wares, and merchandise of every description that may now be 
standing in the name of said E. C. Jenkins, or of E. C. Jenkins & Co., 
in the state of Yirginia, or elsewhere in the United States, in transitu, 
or in any bonded or other warehouse; and also ail bonds, bUls, notes, 
securities, and vouchers, for or affecting the payaient of money be- 
longing to or held by the said E. C. Jenkins, on aocount of the sale of 
any goods, wares, or merchandise sold by him in or on account of 
said business ; also ail other rights, estate, interests, property, claims, 
and demands of money now due or to become due, of what nature or 
kind soever, in or on account of said business of distillers' agent and 
wholesale liquor dealer, and ail rights, interests, property, claims, and 
demands that said E. C. Jenkins may bave against Wm. F. Jenkins 
and the firm of Baldwin, Jenkins, etc., and that he may bave by 
reason of any trust deed given by Wm. F. Jenkins to secure three 
certain negotiable notes described, and stated to hâve been drawn 
by E. G. Jenkins to accommodate Wm. F. Jenkins and indorsed by 
the latter, amounting in the aggregate to $5,443. The convey ance 
is in trust to cqllect, sue for, demand, receive, and recover ail debts 
and demands due said E. C. Jenkins, and to sell and dispose of, at 
public auction or otherwise, ail goods, wares, merchandise, and other 
property conveyed by the trust deed; and after paying costs, expenses, 
rents, taxes, salary of book-keeper, commissions of trustée, wages of 
servants, and for goods in transitu, shall pay and distrîbute the resi- 
due of proceeds of sales and collections in the foliowing order, to-wit : 
To the payment — (1) Of ail notes indorsed by George Gibson in fuU, 
as well those due as those becoming due. (2) Of ail money now due 
said George Gibson or others on account of any loan or advance 
made to said E. C. Jenkins to enable him to carry on his business. 
(3) Of ail notes indorsed by said Wm. F. Jenkins for E. C. Jenkins 
now due or hereafter to become due, believed to amount to $6,000; 
but this préférence not to include the three notes before mentioned, 
aggregating $5,443. (4) Of ail notes indorsed by Joseph W. Jen- 
kins, believed to amount to $2,500. (5) Of ail notes indorsed by Jen- 
kins & Bros., believed to amount to $4,000. (6) And the balance of 
said proceeds to be applied to the payment of ail claims of other 
creditors who shall come in and exécute this deed within 60 days 
from the date thereof, pro rata, in proportion to the amount due to 
each of said gênerai creditors, which payment is to be a full dis- 
charge of said E. C. Jenkins from the claims of the said gênerai 
creditors. 
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This deed does not purport to convey anything but the property, 
choses in action, etc., belonging to E. C. Jenkins, as embraoed in his 
business, as distillera' agent and wholesale liquor dealer. It does 
not purport to convey and does not convey any property owned and 
held by himself as an individual. But the évidence shows that he 
owned no property disconnected with his business except a small 
quantity of household f urniture. It shows, however, that at the time 
of executing the deed of January 5, 1883, he took out of his cash in 
business the sum of |500; that on January 6th he loaned the busi- 
ness $200; and that on the lOth this latter sum was returned to him. 

The évidence shows that, notwithstanding the clause in the deed 
of January, 1883, preferring in the second class of debts money due 
George Gibson or others "on account of any loan or advance," no 
money was, in faet, due to Gibson on loan. 

There is no évidence to show that George Gibson personally au- 
thorized E. C. Jenkins, after the exécution of the deed of January 5, 
1883, to go on with his business, or knew, what was a fact, that he 
did go on with his business as if the deed had not been made; but 
the évidence shows that Mr. John Dunlop, the counsel of George 
Gibson, who had custody of the deed, was cognizant of and did not 
expressly object to this conduct. The deed of October 6, 1881, was 
never recorded, and was in the possession of Mr. John Dunlop, under 
a demand from Joseph W. Jenkins that it should be recorded, when 
the proceedings in this suit were commeneed. The deed of January 
5, 1883, was not put upon record until after the commencement of 
thèse proceedings, after the seizare of the effects of E, C. Jenkins by 
the marshal under the order of the court, made ou the tenth of Janu- 
ary, and after the meeting of creditors called by the circuler letters of 
the third of-January had convened. It was put upon record after 1 
o'clock p. M. of the eleventh of January, 1883. From and after the 
fifth to the eleventh of January, 1883, when the marshal took custody, 
the business of the house went on as if there had been no deed. 
George Gibson's indorsements for E. C. Jenkins were maide in mère 
friendship, and for no considération cognizable in law. Mr. John 
Dunlop, counsel for George Gibson, and custodian for him of both 
deeds, was the draughtsman of both deeds. 

The two deeds differed in one respect. Both conveyed the goods, 
wares, merchandise, wines, and liquors, as well those on hand as 
those to be received in the course of business; but only the latter 
deed, that of January, 1883, conveyed also the accounts, bills, and 
choses in action generally. 

Amid the state of facts thus set forth, most of them unknown at 
the time to complainants and the court, the first bill in this suit was 
presented to the district judge. This original bill recited the con- 
tents of the letter of E. C. Jenkins to Shufeldt & Co., of the twenty- 
ninth of Deoember, 1882, in which the latter were requested to with- 
hold from protest a note of the former for $863.20, about to fall due on 
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the second of January, and in which promise was made that no préf- 
érence would be given. It alleged that the note was withheld on the 
faith of that promise. It reoited the contents of E. C. Jenkins' let- 
ter to complainants of the third of January, 3883, in which Jenkins 
stated that a deed of trust preferring George Gibson had been de- 
manded by Gibson, and had been executed to Irwin Watkins as 
trustée, and in which the letter of John Dunlop to Jenkins, of the 
twenty-sixth of December, 1882, was referredto, and a oopy of it was 
inclosed, and in which it was stated that the creditors of Jenkins were 
invited to meet in Eichmond. The bill complained that the promise 
of E. C. Jenkins had been violated by the exécution of this deed, after 
complainants had been induced by the letter of the twenty-ninth of De- 
cember, and by the promise it contained, to withdraw from bank the 
note before mentioned, and that they had been luUed into security 
by the statements of the said letter, and that the exécution of the 
deed was a fraud upon them. The bill charged that the trust deed, 
though executed, had not been put upon record, and that the business 
of the défendant Jenkins was going on as usaal, at the usual place 
of business, with open doors. It alleged that this continuance of the 
business with the deed held in secret was a fraud upon the complain- 
ants and the other creditors, and that the deed, in conséquence of its 
not having been recorded, was null and void as to complainants and 
other creditors. It charged that, by continuing the business after the 
exécution of this deed, E. G. Jenkins was exercising a power incom- 
patible with and operating to defeat the purposes of any deed de- 
Bigned to secure George Gibson, and that the deed was thereby void 
as to complainants and the other creditors. It charged that the deed 
was made to hinder, delay, and defraud complainants and the other 
creditors of E. C. Jenkins. 

The bill called for an answer to ail its allégations, but waived oath 
or affidavit. It prayed for an injunotion and receiver. The court 
made an order directing the marshal to take the goods and effects of 
the house into custody, and restraining the défendants and ail other 
persons from interfering with them. In the same order the court set 
the seventeenth day of January, 1883, for hearing the motion for a re- 
ceiver and for an injunction. There was afterwards, to-wit, on the 
seventeenth of January, 1883, filed an amended bill based on the addi- 
tional information disclosed by the deed when recorded. The amended 
bill set out that besides George Gibson, who was secured first of ail, 
there were other creditors preferred» in différent classes, and made 
thèse other persons défendants. It repeated the charges of the original 
bill, and charged furtber that the deed was fraudulent in that, with- 
out conveying, or purporting to convey, the whole of grantor's prop- 
erty, it required the gênerai creditors of E. C. Jenkins, within 60 
days, to sign the deed acquitting and relieving said Jenkins from ail 
liability to them. This amended bill was filed before the hearing of 
the motion for a receiver, and was before the court at the hearing. 
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After full argument and on numerouB affidavits, filed by complaînants 
and défendants respectively, the court, on the twentieth of January, 
appointed a receiver, and awarded a preliminary injunction adapted 
to the circumstances of the case. 

After this order waa made, the évidence developed the existence of 
the deed of October 6, 1881. The complainants thereupon filed a 
second amended bill, reciting the facts conuected with that deed, and 
among other things charged that, being still a sabsisting deed, it 
•was valid as between the parties to it; that the choses in action of 
E. 0. Jenkins, which were the proceeds of the property conveyed by 
this, did not pass under the second deed to Irwin Watkins ; that the 
deed was fraudulent as to complainants and other creditors, and 
prayed relief, etc. This last bill charges fraud by spécifie allégations 
against George Gibson and Irwin Watkins. 

John A. Coke and Edw. H. Fitzhugh, for complainants. 

H. H. Marshal, Legh R, Page, and John Dunlop, for défendants. 

The case was heard before Bond and Hughes, JJ. 

Bond, J. It is my opinion, from a considération of- ail the facts 
proven in this case, that the deed sought to be set aside by the bill 
-was made purposely to hinder and def raud creditors, and that it was 
Yoid as to the complainants, whether recorded or not. My brother 
HuoHES thinks that it was also void as to creditors becanse it was 
not recorded, and, as that is a question of construction of a Virginia 
statute, I propose to follow his jndgment. But, in my opinion, the 
défendants acquired no interest in the property by virtue of the deed, 
■whether recorded or not, as against the plaintiffs. 

Hughes, J. The decree in this suit must rest, of course, upon ail 
three of the bills, more espeeially the two amended bills, and upon 
the évidence taken in the cause. The original bill may hâve been 
faulty; the order of court, given on the tenth of January, 1883, may 
hâve been ili-advised. Still, if the case on the amended bills be such 
as to entitle complainants to a decree, they would hâve it, despite 
of the defects of the original bill. I hold that the deed of January 6, 
1883, is, in the eye of the law, fraudulent. It requires creditors to 
release the grantor within 60 days, and yet does not on its face pur- 
port to convey ail the grantor's property for their benefit, or give other 
information tending to enlighten them in their choice. A deed im- 
posing a release should show upon its face ail that creditors ought 
to know, {Gordon v. Cannon, 18 Grat. 388;) and surely they hâve a 
right to be informed whether the grantor has assigned to them ail his 
assets. The deed is fraudulent in law because it did not in fact con- 
vey ail the grantor's property. The sum of $500 was withheld, and 
no mention of the fact made in the deed. A lot of domestic furniture 
■was also retained without announcement in the deed. The law does 
not forbid the rétention of a few hundred dollars by an insolvent 
grantor for paying small debts, when circumstances warrant the 
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meaBure, (Shlpwith v. Cunningham, 8 Leigh, 271;) but the deed ought 
not to conceal the fact, as was done in this case, from creditors whom 
it requires to release. The fact should be frankly stated. It is not 
the value of what is retained that affecta the honafides of such a deed, 
but the concealment. This is a sort of fact that creditors who are 
called upon to release ought to be candidly informed of. Clauses re- 
quiring releases are hindrancea to creditors, and are not favored. 
Armstrong v. Byrne, 1 Edw. Ch. 79, 81. 

This deed was also rendered fraudulent in the eyes of the law by 
the fact that the business of B. G. Jenkina went on with open doors 
after its exécution, and that the contingency of being allowed to go 
on permanently by the creditors waa in this way anticipated by the 
grantor. It was a proceeding tending to coerce creditors into terras; 
for they migbt feel apprehensive that in the interval between the ex- 
écution of the deed and the day of their meeting so many of the 
goods had been disposed of as to leave them no alternative but to ac- 
cept the terme and give a release. Deeda imposing upon creditors 
the severe if not arrogant' condition of release, ahould, besides plac- 
ing them in poasession of ail information important to their décision, 
bring the trust fund to them intact, untouched, and in the précise 
condition in which it was when surrendered. To surrender it and 
then to assume control of it, besides being in appearance a contempt- 
uous trifling with the rights of creditors, was a proceeding whoUy in- 
compatible with the purpoaes of such a deed as that under considéra- 
tion. This deed, interpreted by the grantor's conduct, is similar to 
that condemned in. Spence v. Bagwell, 6 Grat. 444. If a deed which 
expressly allows the business of grantor to go on is fraudulent per se, 
[Addington v. Etheridge, 12 Grat. 437,) then the carrying it on by 
the grantor, and the permission of it by the grantee, rendered this 
deed fraudulent as to ail creditors. 

I will not dwell further, however, on the case as presented by the 
amended bills, and the évidence taken upon the pleadings, but will 
confine myself almost exclusively to the case as it was presented to 
the court on the tenth of January, 1883, by the original bill, and by 
the correspondance which was filed with it as exhibits. 

It is strenuously contended by counsel for défendants that the or- 
der made on the tenth of January, directing the marshal to take cus- 
tody of the effects of E. G. Jenkins & Co., restraining the défendants 
from any interférence with thèse effects, and appointing a day for 
hearing a motion for a receiver and for a preliminary injunction, was 
ill-advised; and that the original bill upon which that order was 
filed did not contain such averments as warranted the severe meas- 
ure taken by the court. This question is no longer of any importance 
in the présent case; but inasmuoh as it is one of considérable im- 
portance in its relation to the practice of the court, I bave given it 
very attentive considération. 

I think the objection is founded upon a mistaken conception of the 
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nature of tlie original bill. The two amended bills which were after- 
wards filed are bills to set aside the deed of January 5, 1883, as in- 
tended to hinder, delay, and defraud creditors, under the statute 
of Elizabeth embodied in section 1 of chapter 114 of the Code of 
Virginia. This statute, in order to the invalidity of a deed of assign- 
ment, makes it necessary for the grantee, if he be a purchaser for 
valuable considération, to bave had notice of the fraudulent intent of 
the grantor ; and counsel for défendants insist that there is no ex- 
press charge in the original bill of fraud or knowledge of fraud 
against George Gibson, one of the défendants. The fact may or may 
not be true that this bill makes no such charge, and yet the bill may, 
nevertheless, be sufficient for the purposes for which it was originalïy 
brought. This particular bill was not predicated upon the statute of 
Elizabeth. It is true that in the margin of the fifth page, as if by 
after-thought, the deed is charged to bave been made with intent to 
hinder, delay, and defraud creditors. But that is not the gravamen 
on which the bill was framed, and on which the order of the court 
was asked for and granted. 

The bill charges fraud in this, namely, that E. C. Jenkins, on a 
promise not to give préférences, had induced complainants to withdraw 
from bank a note falling due, and had, nevertheless, after obtaining 
the withdrawal of the note by such promise, made a deed of préférence. 
It particularly charged that, notwithstanding a deed had been made, 
E. C. Jenkius was continuing to carry on his business at the same 
place with open doors, which was a fraud of itself; and the bill 
added that the deed was held in secret, was not put on record, and 
that this secreting of the deed and withholding it from registration 
was, besides being fraudulent, an act which rendered the deed null 
and void as to complainants and other creditors. The bill referred 
to the statute of Virginia, (section 5, c. 114, p. 897, Code,) which dé- 
clares that every deed of trust, such as this of E. C. Jenkins, was null 
and void as to creditors until and except from the time that it is 
duly i-ecorded, etc. 

The right of a creditor at large to sue in equity, under section 2 of 
chapter 175 of the Code of Virginia, p. 1126, is not confined to suits 
under the statute of Elizabeth. The language of the section seems 
to refer rather to the language of section 6 of chapter 114, declaring 
deeds of trust, gifts, etc., null and void as to creditors until recorded. 
Section 2 of chapter 175 runs thus: 

"A creditor, before obtaining a Judgment or decree for his claim, may in- 
stitute any suit to avoid a gift, conveyance, assignment, or transfer of or 
charge upon the estate of his debtor, which he miglit institute after obtain- 
ing such judgment or decree; and he may, in such suit, hâve ail the relief in 
respect to said estate which he would be entitled to after obtaining a judg- 
ment or decree for the claim which he may be entitled to recover." 

The statuts authorizes a creditor at large to bring a bill in equity 
for any cause of action on which he might obtain a judgment at com- 
v.22F,no.7— 24 
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mon law or a suit in equity. The privilège of bringing suit is not 
confined to suits brought to set aside assignments made to hinder, 
delay, and defraud creditors. The original bill in this case, thus au- 
thorized, was based on the gênerai proposition that a deed fraudaient 
on the part of the granfcor was, as to a defrauded créditer, nuU and 
void, whether t^he grantee had notice of the fraudulent intent or not, 
80 long as it was withheld from registration. The object of the com- 
plainants was, by lis pendens and actual custody, to establish a lien 
upon the effects of B. Oourtney Jenkins & Co. before the deed was 
recorded. This was itself a legitimate object. 

Upon the bill and the preliminary order of the tenth of January, 
which was given on the prima facie case it presented, two questions, 
therefore, arise; namely: First, whether the lis pendens, &nd the 
judicial custody of the goods established by the order, operated to 
prevent any valid registration of the deed on a later day, and any 
lien which registration, if made, might otberwise bave created as to 
complainants; and, second, whether the fraud set out in the bill, 
supposing the bill not to bave chargea a knowledge of it on the part 
of George Gibson, was sufQcient to justify the seizure by the court of 
the assets of E. G. Jenkins, and the closing of bis place of business. 

As to the first point, there can be no doubt that the lis pendens 
bound the property of E. G. Jenkins from and after the tenth of Jan- 
uary, 1883. It bas been held thât a lis pendens in a United States 
court binds even real estate from the commencement of the suit, 
though not recorded as required by the laws of Virginia. Rutkerglen 
V. Wolf, 1 Hughes, 78. It is also settled that a bill is a lien from 
the date it is filed, (Wallace v. TreaUe, 27 Grat. 479;) and this lien 
gives priority to the complainants in the particular bill, not only as 
against the grantee, but as against ail other creditors uniting by péti- 
tion in the prayers of the bill. If, therefore, the original bill in this 
cause was founded upon a sufficient cause of action, and a decree be 
obtained upon it, it establishes a lien upon the effects of E. G. Jenkins 
from the date wben it was filed. We bave, therefore, only to inquire 
whether or not it did set out a cause of action entitling complainants 
to the decree they sought. 

This deed, for ail that the complainants knew of it on the tenth of 
January, 1883, wben they exhibited their bill in court, might or might 
not bave been embraced within the purview of section 1 of chapter 
114 of the Virginia Gode. It would probably bave been more regu- 
lar for the bill to bave called for a production of the deed, and for a 
discovery by this means and by answer of its contents. Complain- 
ants did know, however, that it gave a préférence to George Gibson; 
that Irwin Watkins was trustée; that E. G. Jenkins' place of busi- 
ness had not been closed upon exécution of the deed; that this 
business was still going on; that such a fact itself rendered it fraud- 
ulent ; that the deed was in the custody or control of George Gibson ; 
that Gibson and Watkins knew that the business was going on fraud- 
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ulently in this respect; that the deed was withheld from record for 
the purpose, among others, of awaiting action by the creditors on 
the proposition whether or not the business should be continued; and 
they knew, ânally, that the deed was, and would continue to be, null 
and void as to creditors until recorded. They charged thèse facts, 
and they did not expressly charge fraudaient intent, or knowledge of 
fraudaient intent, against George Gibson; doubtless because suoh a 
charge was not neeessary to raake good the case they were presenting 
to the court ; and doubtless from a commendable reluctance to charge 
a respectable citizen with positive fraud, of which theycould bave no 
Personal knowledge and did not know except by inference. 

As before stated, bills may be brought in Virginia by creditors at 
large whether founded upon the statute of Elizabeth (section 1 of 
chapter 114 of the Virginia Code) ,or not. The statutory privilège of 
bringing them is not confined to cases embraced by that law. The 
section is itself but declaratory of the common law, and deeds may 
be assailed by creditors at large for many causes not embraced within 
its purview. Notably is this so in respect to assignments of choses 
in action in fraud or hindrance of creditors. The statute of Eliza- 
beth déclares void only gifts, assignments, or transfers of estate, real 
or Personal, or charges upon them. It does not embrace choses in 
action. And yet it is well settled law that covinous assignments of 
choses in action are as liable to be set aside as assignments of prop- 
erty, See Drake v. Rice, 130 Mass. 410, and the many cases, Eng- 
lish and American, there cited. It is equally as clear that deeds, 
whether hona fide or not, may be assailed before they are recorded. 
Being null and void as to creditors, if the creditors institute suit be- 
fore registration, and the suit is conducted to a successful issue, the 
suit takes precedenceof the registration, even though the deed benot 
fraudaient ; and, so far as the deed is in conflict with the prayers of 
the bill, it is null and void. A deed may be free from fraud on the 
part of the grantor, or, if fraudaient as to him, may be free from 
fraud as to the grantee, and still, being void as to creditors until re- 
corded, if assailed by a suit commenced before that event, though it 
may stand for ail other purposes, it is null and void as to the pur- 
poses of that suit if the suit be sustained by the court in which it is 
brought. It was on this theory that the suit in this case was brought. 
It was not originally founded on the theory of setting aside a deed 
intended to hinder, delay, and defraud creditors. An allégation to 
that effect was indeed presented marginally in the bill as an after- 
thought; but the bill went primarily upon the theory that the deed 
operated as a fraud upon the complainants, and, if assailed by suit 
before its registration, might be set aside as null and void. 

The charges set out by the bill were therefore sufficient to sustain 
the suit, notwithstanding the fact that it did not charge specifically 
against George Gibson a knowledge of the frauds of which it com- 
plained. It is true that the statute of Virginia, re-enacting that of 
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Elizabeth, does requîre such knowledge in the grantee ; but the orig- 
inal bill under considération charged a fraud not embraced in the 
statute of Elizabeth, and waa founded upon another and a différent 
Btatute, namely, that already cited, which déclares ail deeds of trust 
void as to creditors until recorded. Under this latter statute, I ré- 
peat, an unrecorded deed which is entirely free from fraud may be 
superseded and set aside as to creditors by a suit founded on suifi- 
cient cause of action, whether that be fraud or not, provided, always, 
that the suit be conducted to a successful conclusion. 

As to whether the act of making an assignaient preferring Gibson 
was fraudaient as between E. C. Jenkins on one side and Shufeldt & 
Ço. and the Mill Creek Distillery on the other, I suppose there is no 
question. I do not think there can be. There was an appealto Shu- 
feldt & Co. in the letter of the twenty-ninth of December, 1882, coupled 
with a promise that no préférences would be given to their préjudice. 
There had also been a promise to the same house in the early part 
of December, 1882, that if notes to the amount of sorae $4,000, then 
due, were extended, no préférences would be given to their préjudice, 
There had been a promise to the Mill Creek Distillery Company as 
far back as the preceding February, in référence to a large bank in- 
debtedness, that if an extension was given no préférences would be 
given to their préjudice. AU thèse promises were made while the 
deed of October 6, 1881, was in existence, conveying ail the property 
which thèse bouses had furnished or should furnish to E. C. Jenkins, 
for the benefit of two other creditors. As between E. C. Jenkins and 
thèse creditors, the fraud was too palpable to need characterization. 
It was so flagrant as to invalidate any assignment which Jenkins might 
make to their préjudice, and which they might be able to intercept 
before the rights of other honafide creditors attached. Hère is the 
case of a fraud perpetrated upon the complainants particularly. It 
is a différent case from those contemplated by the statute of Eliza- 
beth, which refers only to cases of frauds perpetrated upon creditors 
as a class. When a particular creditor is aggrieved by a particular 
fraud wrought by a deed which as to Mm is void for want of regis- 
tration, why should be not seek and obtain spécial redress through 
the instrumentality of a suit in equity assailing the fraud of which 
he complains, irrespeetively of the question whether the beneficiary 
of the fraud is cognizant of it or not? Such was the case presented 
to the court on the tenth of January, 1883. That complainants had a 
good cause of action would aeem undeniable. But of what avail to 
sue if the assets of their debtor should pass out of reach ? A trans- 
fer of those effects had been made by an instrument which as to them 
was as yet void, and notwithstanding which the debtor was exercis- 
ing the powers of ownership over them. They asked the court to lay 
its hands upon thèse goods. No violence would be thereby done to 
E. C. Jenkins, because he had by solemn deed assigned away the 
goods, and was estopped from objecting to a judicial seizure. Gib- 
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son, the beneficiary of the assignment, could not complain, because, 
as to complainants, his assignment was as yet void. Vigilantibus 
non dormientibus jura subserviunt, — it is the vigilant, not those who 
sleep on their rights, whom the law serves. And the court granted 
the order prayed for in the complainant's bill. The creditors in thèse 
two suits did succeed in bringing suit in time. They forestalled by 
suit the deed of January 5, 1883, before it was recorded, and while it 
was yet null and void. Their suit was brought for that parpose, and 
founded on section 5, and not on section 1, of the 114th chapter of 
the Code. It was brought in time. It was brought for a valid cause 
of action. It would stand and be sustained, and the relief sought 
would be given, even though the deed of January 5, 1883, were free 
from fraud. 

I do not think, therefore, that the order of January 10, 1883, given 
by me at Alexandria, was improvident. The case was urgent. A 
trenchant order was necessary to the ends of justice, and it was given 
with entire confidence in its propriety. Sometimes harsh and prompt 
measures are the very essence of justice, and this is more espeoially 
60 when they are necessary to save honest créditera from irrémédia- 
ble loss by the fraud and covin of others. 



JJ'argo V. Redfield and others. 

(Circuit Court, D. Vermont. November 29, 1884.) 
Railhoad Company — Expeess Facilitibs — Road tn Part in Fokbign Juris- 

DICTION— InJUNCTION, 

An injunction may be grantod by the circuit court to restrain a railroad cor- 
poration, pne part ôf whose line is in a foreign country and the other in a 
State, from interfering with the facilities enjoyed by an express company, and 
from refusing to receive and transport its mêssengers and express maiter for 
reasonable and Just compensation over tliat part of the road within the state. 
Southern Express Co. v. .ii. Louis, etc., liv. Oo. 10 Fed. Rkp. 210, foUowed. 

In Equity. 

Luke P. Poland, for orator. 

W. D. Crâne, for défendants. 

Wheeler, J, The principles laid down by Mr. Justice Millee in 
Southern Express Co. v. St. Louis, etc., Ry. Co. 10 Fed. Eep. 210, 
must be an(î are fully recognized as authoritative in this class of 
cases. No real question is made about their gênerai correctness. 
The principal controversy is in respect to their application to the cir- 
cumstances of this case. The principal line of the défendants' rail- 
way, over which the orator claims the right to do express business, 
lies about one-fifth in Vermont and four-fifths in Canada. The part 
in Vermont belonged to a Vermont corporation; the part in Canada 
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to a Ganadian corporation. The Vermont corporation leased its road. 
to the Ganadian corporation for 99 years, and the Ganadian corpora- 
tion mortgaged the whole to the défendant trustées — two of whom 
réside in Ganada and one in Vermont — to secure mortgage bonds, 
and the trustées are in possession for breach of the condition of the 
mortgage. The other défendant is their manager of the whole. It 
is argued for the défendants that no relief can be granted hère, be- 
cause the accommodation of express companies by railroad companiea 
in the province of Québec, where the Ganadian portion of thia railroad 
lies, is regulated by statute, which would eut the rights of the orator 
down to what the défendants are willing to afford; that the court 
hère bas no jurisdiotion over the enforcement of rights to accommo- 
dation on railroads in Ganada; and that any attempted relief as to 
the part in Vermont would be ineffeotual on account of the connec- 
tion of that part with the part in Ganada, and should not be under- 
taken. The orator insists that the statute does not materially alter 
the common law as to the rights in question, and that as the relief 
now sought by injunction is strictly in personam, and the parties are 
now before this court, the relief may properly be granted as to the 
whole Une, the same as if it was whoUy within this territorial juris- 
diction. 

The statute relied upon does not appear to much, if any, vary the 
rules of the common law upon this subject. It merely provides that 
any railway company granting any facilities to any incorporated ex- 
press Company ahall grant equal facilities on equal terms and condi- 
tions to any other incorporated express company demanding the same. 
St. Québec, 43 & 44 Viet. § 59, cl. 3. This is almost identical with 
the fifth proposition laid down by Mr. Justice Miller, except that he 
applies the doctrine to ail engaged in express business, instead of con- 
fining it to incorporated express companies. This statute might not 
stand in the way of the relief claimed by the orator. There is no ques- 
tion but that courts of equity may and do afEord relief beyond their 
territorial jurisdiotion by affecting the persons of parties within it, as 
by enforcing contracts in respect to land lying ont of it. Penn v. 
Lord Baltimore, 1 Ves. 444 ; 2 Story, Eq. § 143. But hère the relief 
sought is not of a private character. The défendants stand upon the 
rights of, and are performing the duties of, a public corporation in 
Ganada and of another in Vermont. They do not hold the property 
as private tenants in common, but are administering a trust involv- 
ing public as well as private interests. It does not seem proper that 
the performance of such dutiea should be enforced by any but the do- 
mestic tribunals. The orator bas a contraot in respect to what is 
now asked, but an enforcement of the contract is not sought; what 
is sought by this bill is accommodation for express business over the 
défendants' road at reasonable rates. The contract is to be resorted 
to only as évidence of reasonablenèss of accommodation and rates. 
The subject is of such a public character that so much of it as i» 
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without this jurisdiction is left to be dealt with by tbe tribunals wbere 
it is. W. U. Tel. Go. v. Pacific Tel. Go. 49 lU. 90; High, Inj. § 34. 
The connections between the parts of the road in the différent coun- 
tries might render the affording of relief by the courts of the other 
jurisdiction as difficult alone as tbat of the courts hère, and the same 
reasons that would restrain this court within this jurisdiction would 
restrain those within that. The presumption is that the courtSrthere 
will do full and exact justice to ail interests in that jurisdiction, and 
nothing remains to this court but to do the same, so far as they are 
pereeived, to the interests involved within this jurisdiction. 

The défendants hâve a contract with the Dominion Express Com- 
pany for doing express business over their Unes at rates greatly in 
excess of what the orator is paying, and greatly beyond what the ora- 
tor claims to be a reasonable rate. They offered to contract with 
the orator upon the same terms, which the orator declined to do for 
the reason, as alleged, that the rates would be rninous ; and the de- 
fendants hâve notified the orator to quit their Unes or pay that rate. 
The orator has no right, and claims noue, to interfère with any con- 
tract with any other company or person, but appears to hâve the 
right to hâve its agents and parcels transported over the défendants' 
road at reasonable rates, to be agreed upon by the parties or fiïed 
by the courts, To fix an arbitrary rate, and deny ail facilities except 
at that rate, is a déniai of the right unless the rate is reasonable. 
The parties differ widely as to what is reasonable, and what might be 
quite reasonable with only one company doing the business might 
be very unreasonable if there were more; and what would be reason- 
able for the whole Une might be greatly disproportionate to what 
would be for a part or parts only. What would be just cannot in 
any manner be settled in advance. The orator is entitled to the ac- 
commodation and facilities without waiting for an adjustment of the 
rates by the court, by furnishing security for their payment when ad- 
justed, by agreement, or by the court. There is no question between 
the parties as to the solveney of the orator, or of the surety proposed 
by the orator, in case one should be required. 

As this subject is now viewed, in view of the case cited, and of the 
décisions made by the highest courts as to the duties of common 
carriers to carry for ail at reasonable and just rates, it is considered 
that the orator is entitled to a preliminary injunction similar to the 
one granted in that case, as to so much of the défendants' road as 
lies within the state and district of Vermont. 

Let a writ of injunction issue to restrain the défendants, their man- 
agers, agents, and servants, from interfering with the facilities now 
enjoyed by and accorded to the orator on the railroad of the défend- 
ants within the state and district of Vermont, and from refusing to 
receive and transport the messengers and express matter of the ora- 
tor for reasonable and just compensation therefor, to be agreed upon 
by the parties or adjusted by the court; the orator to be liable for ail 
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Buch compensation, and to file a bond in tliis cause in the pénal 
Bum of $10,000, with sufficient surety, to be approved by a master 
■within 20 days, for further secarity of tbe same. 



iiALTiMouE & 0. R. Co. V. Allen, Audltor, and others. 

(Circuit Court, W. D Virginia, August 30, 1884.) 

1. Taxation — Rolltng Stock of Foebign RAiiiROAD Cokpoeation— Whekk 

Taxable, 

The rolling stock owned by a railroad company incorporated under the law3 
of one State, and employed in operating raiiroads leased by it in another state, 
is Personal property, and taxable to the road in the state ot ita domicile and net 
in the state where it is so used. 

2. Samb— Baltimore & Ohio Kailhoad Company — Taxation undbiî Virginia 

Statuts. 

The Baltimore & Ohio Railroad Company is a foreign corporation, and its 
roIIing stock, used in operating leased roads in the state of Virginia, is not lia- 
ble to taxation under the tas làws of that state. 

Motion for Injunction. 

Sheffey é Bwngardner and Wm. B. Compton, for plaintiff. 

Frank S. Blair, Atty. Gea., for défendants. 

Paxil, J. The Baltimore & Ohio Railroad Company, a corporation 
under the laws of the state of Maryland, bas for a number of yeara 
been the lessee of the following raiiroads in the state of Virginia, in- 
corporated by various acts of the Virginia législature, and owned by 
Virginia corporations, viz. : The Winchester & Potomao Railroad, the 
Winchester & Strasburgh Railroad, and the Strasburgh & Harrison- 
burg Railroad; the last named being part of the old Manassas Gap 
Railroad. The said Baltimore & Ohio Railroad Company also works 
or opérâtes the Valley Railroad from Harrisonburg to Staunton. 
None of thèse raiiroads, so leased and operated by the Baltimore & 
Ohio Railroad Company, own any rolling stock, but the same is fur- 
nished by the Baltimore & Ohio Company. The domicile or home 
office of the Baltimore & Ohio Railroad Company is in the city of 
Baltimore, state of Maryland. Section 20, chapter 119, of Acts of 
the Virginia Législature, session 1881-82, prescribes the mode of as- 
sessing raiiroads and canals for purposes of taxation, and the follow- 
ing provision désignâtes what property shall be taxed : 

"Every railroad and canal company, notexempted from taxation by virtue 
of its charter, shall report annually on the flrst day of June, to the auditor of 
public accounts, ail of its real and personal property of every description as 
of the flrst day of February of each year, showing particularly in what county 
or corporation such property is located, and classifying the same under the 
following heads: (1) Eoadway and track or canal bed. (2) Dépôts, dépôt 
5;rounds and lots, station buildings and fixtures, and machine-shops. (3) Real 
estate not included in other classes. (4) Rolling stock, including passenger, 
freight, cattle or stock, baggage, mail, express, aleeping, palace, and ail other 
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Cîirs owned by or belonging to the company; boats, maohinery and equip- 
ments, lioiises and appartenances occupied by lock-gate keepers and other em- 
ployés. (5) Stores. (6) ïelegraph Unes. (7) Miscellaneous property." 

The said railroad companies, the Winchester & Potomac, the Win- 
chester & Strasburgh, the Strashurgh & Harrisonburg, and the Val- 
ley Eailroads, made their reports to the auditor of public acoounts as 
required, and were, by the board of public works, duly assessed on 
their roadways and tracks, dépôts, and other real estate owned by 
them. Their reports showed that they were not the ownera of any 

rolling stock. On the day of June, 1883, S. Brown Allen, 

auditor of public accounts for the state of Virginia, assessed the Bal- 
timore & Ohio Railroad Company with taxes on its rolling stock, used 
on said roads, for the years from 1870 to 1881, inclusive, amounting 
in the aggregate, for 11 years, to the sum of $22,249.25, and on 

the day of June, 1883, placed said taxes in the hands of J. 

Ed. Hamilton, treasurer of Augusta county, Virginia, for collection. 

On the day of June, 1883, said Hamilton, treasurer, distrained 

certain property, such as engines, passenger cçirs, box cars, stock 
cars, etc., belonging to the Baltimore & Ohio Railroad Company, and 
on the refusai of said company to pay the taxes so levied for, adver- 
tised said property to be sold at public auction. To prevent this sale 
a restraining order was, on the pétition of the Baltimore & Ohio Rail- 
road Company, awarded on the day of , 1883, by the 

judge of this circuit, inhibiting the said Hamilton, treasurer, from 
making sale of said property. It is, on a motion by the défendants, 
S. Brown Allen, auditor, and others, to dissolve this restraining or- 
der, that the court is called upon to décide the question as to the lia- 
bility of the Baltimore & Ohio Railroad Company for the taxes levied 
on its rolling stock employed by it in its opération of the aforesaid 
railroads, leased by it in the state of Virginia. 

The first question presented is the character of the property on 
which the tax is assessed. Is it realty or personalty, or does it fall 
within the définition of movable fixtures? The doctrine that the 
engines, cars, etc., used in operating a railroad, are movable fixtures, 
is not sustained by the current of authorities. It is in no sensé real 
property, or savoring of the realty. That it is personal property 
cannot be successfully controverted, and therefore, as the subject of 
taxation, it is governed by the same gênerai rules applicable to other 
Personal property. "The weight of authority is that it is personal 
estate to be taxed to the road where it bas its domicile." Burroughs, 
Tax'n, 186. That it may, by the législature, be treated as real es- 
tate is admitted ; that the législature of Virginia has not so treated 
it is conceded; that the Baltimore & Ohio Railroad Company is a 
foreign corporation is not disputed. We think that a careful read- 
ing of the act of the Virginia législature (chapter 119, Sess. Acts 
1881-82) shows that the tax to be imposed on the real and personal 
property of railroads is to be imposed on home railroads — those char- 
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tered nnder the laws of Virginia. Section 20 of the act says : "Every 
railroad and canal company, not exempted f rom taxation by virtue 
of its charter, shall report annnally," etc. The act means, "by vir- 
tue of itâ charter," — the provisions of a charter granted by the légis- 
lature of Virginia. The législature of Virginia would hâve no right 
or power to make such a provision as to a foreign corporation. A 
charter granted a foreign corporation, exempting it from taxation, 
oan only avail it within the dominion of the sovereign granting the 
charter ; when it carries its property into the dominions of another 
sovereign it becomes sabject to the tax laws of the latter. The same 
clause of the section (20) referred to, requires the report to show par- 
tieularly in what county or corporation such property is located. In 
the twenty-second section of the same act,providing for the taxation 
of express, transportation, steam-ship, sleeping-car oompanies, etc., 
said companies are required to return the value of ail real and per- 
sonal property owned by said company and persons, and located within 
said State, (Virginia.) And this view that the statute does not con- 
template the taxation of roUing stock not located in this state, but 
only temporarily within her borders, having its sittis or location in 
another state, gathers strength from the fact that this is the con- 
struction given the statute by the predecessors of Auditor Allen, and 
of the board of public works of which he is a member. The act was 
passed by the législature during the session of 1869-70, and no as- 
sessment of the rolling stock of the complainant, used in operating 
the railroads leased by it in Virginia, has ever been made until that 

made by Auditor Allen on the day of June, 1883. It has 

been said that if a statute "be susceptible of the interprétation which 
has been put upon it by long usage, the courts will not disturb that 
construction." Pochin v. Duncombe, 1 H. & N. 8.56. 

The construction we hâve given the statute is in harmony with the 
current of décisions, for the authorities are numerous and clear that 
"a corporation is taxable for its personal property at its domicile, 
which is the state of its création, and within that state, in the town 
where it has its principal office or place of business," Burroughs, 
Tax'n, 186. Let us apply this principle to the faets presented in 
this cause. The évidence shows that the complainant, the Balti- 
more & Ohio Eailroad Company, was chartered by the state of Mary- 
land; that its home or principal office is in the city of Baltimore, in 
that state, and that said city is the head-quarters for ail of its roll- 
ing stock used on its main and branch lines ; that the trains are run 
solid from Lexington (formerly from Staunton, Virginia) to Balti- 
more; that none of its rolling stock is assigned permanently to serv- 
ice in the state of Virginia, nor to the four roads operated by it in 
that state ; that its rolling stock is used interchangeably upon its main 
line and branches in the states of Maryland, Virginia, West Virginia, 
Pennsylvania, and states west of the Ohio river, as the necessities of 
the service of the company may require. 
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In Orange ê A. R. Co. v. City Council qf Alexandrîa, 11 Grat. 186, 
where this question arose, Joïnes, J., delivering tbe opinion of the 
court, said: 

"Upon this state of facts I am of opinion tliat the railroad company must 
be eonsidered as having its résidence or domicile in Alexandria, and that its 
rolling stock, thiough in daily use upon the road and absent from the city the 
greater part of the time, is to be eonsidered as belonging therei and ia Ûable 
to taxation by the city. " 

The Philadelphia, W. & B. R. Go. v. Appeal Tax Cowtt of Balti- 
more City, 60 Md. 415, 416, was the case of a foreign corporation 
doing business in Maryland, with its principal ofiSce or place of busi- 
ness in Philadelphia, though owning extensive leasehold estâtes in 
the city of Baltimore, and part of its Une being chartered under the 
laws of Maryland. The court said : 

"It is plain the rolling stock of the company eannot hâve permanent loca" 
tion or légal situs at two or more places at the same time, unless so declared 
by positive statute; and conceding that it should be located at the domicile 
or home or principal office of the corporation, it is ciear, as the law now 
stands, there can be no well-founded claim to assess this property in Balti- 
more. The engines and cars of the appellant hâve no abiding-place or per- 
manent location in this state, so as to become ineorporated with the other 
permanent property of the state, and are only brought hère transiently while 
employed in the opérations of the road. And whether such engines and cars 
be regarded as personal property, or as so far partaking of the nature of 
realty as to justify the dénomination of them as movable flxtur^s, the princi- 
ple equally applies. They hâve the movable quality, and, in the absence of 
positive législation flxing a différent ntus, they can hâve no other given them 
by construction than the home or principal oiBce of the corporation." 

See, also, Appeal Tax Court of Baltimore City v. Northern Cent. Ry. 
Go. 50 Md. 417. 

The décisions of the suprême court of the United States in the 
cases of Hays v. Pacific Mail Steam-ahip Co. 17 How. 596, and St. 
Louis V. Ferry Co. 11 Wall. 425, rest upon facts very similar to those 
presented in the cause before us. A leading case on this question — 
the power to tax the rolling stock of a railroad elsewhere than where 
it has its actual situs — is Pacifx R. Co. v. Gass Co. 53 Mo. 31, 32. 
The resuit of that décision is that the rolling stock of a railroad com- 
pany which is in a county which is not the légal résidence of the cor- 
poration, and which is only in transit or temporarily there, is not 
taxable in such county, but is to be assessed and taxed in the county 
which is the légal résidence of such corporation. The learned attor- 
ney gênerai, counsel for the défendants, has strongly argued that to 
détermine the situs or location of the rolling stock assessed with tax 
is in the city of Baltimore, and therefore not liable to such assess- 
ment, would be to allow foreign corporations to évade the tax laws of 
the state of Virginia, and to escape the burdens borne by the railroad 
companies chartered by that state. The answer is, that is a question 
to be dealt with by the législature of Virginia. The line of unques- 
tioned décisions to which we hâve referred makea plain the duty of 
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the court. The opinion of the court is that the sîtus or location of 
the roUing stock employed by the Baltimore & Ohio Bailroad Com- 
pany in operating the said railroads leased by it in the state of Vir- 
ginia is in Baltimore city, state of Maryland; the same is not liable 
to assessment for taxes under the tax laws of Virginia ; that the mo- 
tion to dissolve the injunction order heretofore awarded the complain- 
ant must be overruled, and that said injunction order be perpetuated. 

There are some questions of minor importance raised in the plead- 
ings, but as they do not aflEect the merits of the controversy it is not 
necessary for the court to pass upon them. 

A decree will be passed in accordance with this opinion. 

Bond, J., of the circuit court, concurring. 



Personaltt of RArLBOADS. Where railroad property is taxed as other 
propeity of the state, its personalty should be assessed to the company which 
owus it. Portland, S. & P. R. Oo. v. Saao, 60 Me. 196; Pacifia R. Oo. v. 
Cass Co. 53 Mo. 17; State v. Person, 32 N. J. Law, 134; Orange & A. R. Co. 
Y. Alexandria, 17 Grat. 176. So the rolling stoclî of a railroad is personalty, 
to be taxed to the road which owns it at the place of its domicile, [Kennedy v. 
St. LmiAs. V. & T. H. R. Oo. 62 111. 395; Randall v. Elwell, 52 N. Y. 521,) 
even though leased eut to another company. Appeal Tax Court v. Pullman 
P. C. Co. 50 Md. 452; Same v. Northern Cent. R. Co, 50 Md. 417. See casea 
on this subject collected in 1 Desty, Tax'n, 899. — [Ed. 



MoBSE ». Cheney, Ex'x, etc. 
(Cireuit Court, D. Gonnectieut. November 10, 1884) 

LBASK of THBA.TBR SECTION — CONBTRUCTIOU — ImpLIED CoVENANT — BtICTION — 
RlGHT TO ReCOVBR PATIT of CoNSIDiîKATION. 

Lease of a section and seat lu a tlieater construed, and hdd that there was 
no implied covenant by the lessor that, during the regular annual théatrical win- 
ter season of about 40 weeks, public performances or entertainments should be 
given in the theater, to which the lessee should hâve access under the lease, or 
that, if the leasor did not run the theater for 40 weelss in each year, but discon- 
tinued it and ceased to operate it, he was to pay bacit to the lessee a due pro- 
portion of the considération ; held, aUo, that the lessee was not entitled to re- 
cover a part of such considération because of an éviction of the lessor and a 
closing of the theater on account of his failure to pay the ground rents due 
from him under his lease of ground on which such theater was erected. 

At Law. 

Ranney é Clark and C. J. Cole, for plaîntîff. 

G. E. Perkins and John C. Parsons, for défendant. 
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Blatchfobd, Justice. On the first of Febrnary, 1875, Arthur Che- 
ney, the defendant's testator, exeeuted and delivered to Leopold 
Morse, the plaintiff, a written instrument of iease, under seal, in the 
words and figures f ollowing : 

"Know ail men by thèse présents, that I, Arthur Cheney, of Boston, in the 
commonwealth of Massachusetts, in considération of one thousand dollars to 
me paid by Leopold Morse, of Boston, in the commonwealth of Massachusetts, 
do hereby grant, démise, and Iease unto the said Leopold Morse, and his exec- 
utors, administrators, and assigns, the section and seat numbered twelve in 
the orchestra of the new theater building recently erected by me in said Bos- 
ton, and known as the Globe Theater, together with the right to use, oc- 
cupy, and enjoy the said section and seat, with the appurtenances, either by 
himself or by any other respectable and well-behaved person, and with the 
right of ingress and egress to and from the same, until the tenth day of June, 
in the year one thousand eight hundred and ninety-two; subject, however, to 
ail reasonable régulations for the care and management of said theater, aud 
for the eonductof the audience therein, and to the following limitations, pro- 
visions, and restrictions, namely: Said section and seat shall net be used, 
occupied, and enjoyed as aforesaid except when the said theater shall be open 
for public performances or entertainments during the regular theatrical wiii- 
ter season of about forty weeks in each year, and then only when the grantee, 
his exeeutors, administrators, or assigns, shall, before nine o'clock of the even- 
ing of the day next preceding the day of every such performance or enter- 
tainment at which he or they intend to be présent and to occupy the said sec- 
tion and seat, procure from the box-office of said theater a pass or ticket for 
entranee to said seat for such performance or entertainment, which pass or 
ticket shall be f urnished without charge, on application, either in person or by 
written order, made at such office at the regular office hours, and shall be de- 
livered up by the bearer, upon entering the theater, to the door-keeper, or to 
such otber person as shall be then and there duly authorized to receive the 
same. 

"Provided, nevertheless, that in case of the substantial destruction of said 
theater by fireor by other unavoidable casualty, ail estâtes, rights, and ease- 
ments, granted or created under or by virtue of this instrument, shall termi- 
nate and forever cease, and I, and my exeeutors, administrators, hoirs, and 
assigns, shall thereupon be fully released and discharged from any and ail 
liabilities to the grantee, his exeeutors, administrators, heirs, and assigns, 
arising from or on a<;count of thèse présents: and provided further. that if I, 
or my heirs or assigns, shall at any time elect to discontinue the use of the 
said building as a theater and to dévote it to other purposes, I or they shall 
hâve the right so to do on payingor tendering to the grantee, or his exeeutors, 
administrators, or assigns, such proportion of the above-mentioned sum of one 
thousand dollars as the time then to elapse before the aforesaid tenth day o£ 
June, 1892, shall beartothefull term of eighteen years; and ail estâtes, rights, 
and easements hereby granted or created shall thereupon cease, and I and 
my exeeutors, administrators, heirs, and assigns, shall be fully discharged and 
released as aforesaid. 

"It is understood and agreed that, except during the aforesaid regular theat- 
rical winter seasons, and at ail times and occasions except those at which the 
grantee, his exeeutors, administrators, or assigns shall be or become entitled, 
under the preceding provisions of this instrument, to use, occupy, and enjoy 
the aforesaid section and seat, I and my heirs and assigns shall hâve the f ull 
control and free use and disposai of the same; and it is further agreed that 
the estâtes, rights, and easements granted or created under this instrument 
shall be assignable by the grantee, or by his exeeutors, administrators, or as- 
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Bigns, to any respectable person, by an instrument in writlng, signed, sealed 
and acknowledged by the assigner, and recorded in a book to be kept for that 
purpose by me, or my heirs or assigna. 

"In witness whereof, I hereto set my hand and seal this flrst day of Feb- 
ruary, A. D. 1875. Arthur Chenby. [Seal.]" 

This suit was commenced on the twenty-eighth of July, 1881, by 
Morse against the défendant, as executrix of Cheney, in the superior 
court of the state of Oonnectiout, for Hartford county, and was re- 
moved by her into this court. It has been tried before this court 
without a jury. There are four counts in the complaint. The first, 
third, and fourth are for breaohes of covenants in the lease. The 
first count recites the contents of the lease, except the clause about 
fire, and that about assignability, allèges that Cheney died November 
1, 1878, and sets forth, as breaches, (1) that after May 11, 18.78, the 
plaintiff was not permitted by Cheney to occupy the seat ; (2) that 
the défendant did not permit him to occupy the seat ; (3) that Cheney, 
after May 11, 1878, during his life-time, discontinued the use of the 
building as a theater and devoted it to other purposes ; (4) that the 
défendant discontinued the use of the building as a theater and de- 
voted it to other purposes. The third count sets forth a copy of the 
lease, and avers that Cheney covenanted by the lease that the plain- 
tif? should quietly enjoy the use and occupation of the section and 
seat during the term of the lease; that the plaintiff paid to Cheney 
rent in advance for the full term of the lease, being about $1,000; 

that on or about 1878, the owners of the theater lawfully 

evicted Cheney, and ail holding under him, of whom the plaintiff was 
one, therefrom, and still withholds possession from him and them and 
the défendant ; and that since that time the plaintiff has not been 
permitted by Cheney or the défendant to occupy the seat. The fourth 
count sets forth a copy of the lease, and avers the payment of rent in 
advance for the full term of the lease, and allèges as a breach that 
Cheney, from and after May 11, 1878, discontinued the use of the 
building as a theater and devoted it to other purposes, and the de- 
fendant continued to permit it to be devoted to other purposes. The 
second count recites the contents of the lease as in the first count, 
and avers the payment of the considération, $1,000; that Cheney, dur- 
ing his life-time, after May 11, 1878, did not permit the plaintiff to 
occupy the seat; that the défendant did not permit him to occupy it; 
that the considération covenanted in the lease for the payment of the 
$1,000 failed inwhole or in part; and that Cheney had and received 
said money for the plaintiff's use. 

The answer dénies ail the allégations of breaches and liability, and 
sets up that the appointment of the défendant as executrix was ap- 
proved by the proper court of probate on November 15, 1878, and on 
the same day that court duly passed an order limiting the time of 
presenting claims^ against the estate to six months from that date, 
which time expired May 15, 1879, and the claim of the plaintiff waa 
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not presented to her within that time; that tlie iaventory of the estate 
amounted to $16,739.78, ail of whieh was exhausted in paying claims 
and expenses; that on the twelfth of Mareh, 1881, the défendant filed 
her account, as executrix, with the probate court, showing that the 
estate was so exhausted, and that nothing remained in her hands, 
which aceount was duly approved on that day by the probate court; 
that she bas fully settled the estate and accounted therefor; and that 
' at the time of the commencement of this suit she had not in her hands 
any property of the estate. 

The plaintifï's reply avers that he is an inhabitant of Massachu- 
setts ; that Cheney, at the time of his death, was a résident of Man- 
chester, Conneeticut; that the défendant was and is a résident of 
Manchester; that the probate court for Manchester approved her ap- 
pointment, and passed the orders mentioned in the answer; that the 
plaintiff's claim was presented and exhibited to the défendant, and 
against Cheney's estate, within two years after publication of the 
notice of the order of said court of probate limiting the time for pre- 
senting claims, as set forth in the answer; and that Cheney's estate 
was not represented as insolvent. 

At the trial it was understood and agreed between the counsel for 
the respective parties that the answer should be regarded as setting 
up as a défense that the right of action herein accrued after the 
death of Cheney, and that the plaintiff's claim was not exhibited within 
12 months after such right of action accrued ; and that the plaintif 
should be regarded as traversing, by a reply, that défense, The case 
was tried on a statement of agreed facts, which is as follows : 

In addition tq the facts admitted by the pleadinga, the following facts, 
claimed by the plaintiff, are agreed by défendant to be true, if admissible, 
namely: 

(1) The several owners of the land in Boston, Massachusetts, occupied by 
the présent Globe Theater, duly ieased the same to Arthur Oheney, defend- 
ant's testator, by the written leases, certifled copies of which are aunexed as 
part of this statement, marlied "Exhibits A, B, G, D, and E." Asa P. Morse, 
lessor named in Exhibit E, also duly executed and deli vered the lease reeorded 
in Suffolk Kegistry of Deeds, vol. 895, fol. 305, a certifled copy of which is 
annexed as a part of this statement. marlced "Exhibit F," and Pollett, lessee 
therein named, on April 19, 1869, duly assigned in writing, with the assent 
of lessor, to said Cheney, the said lease, and ail his right, title, and interest 
therein and thereunder. 

(2) Said Cheney, in 1874 and prier to February 1, 1875, removed the old 
buildings standing on the land embraced in ail said leases, and erected thereon, 
according to the requirements and provisions of said leases, the présent Globe 
Theater, which he used and operated as a theater thereafter during the reg- 
ular theatrical winter seasons of about 40 weeks in each year during the 
years 1875, 1876, 1877. and until May 11, 1878. 

(3) On February 1, 1875, said Cheney, in considération of the sum of 
$1,000 in money then paid to him by plaintiff, Leopold Morse, (who was 
then, and ever since has been, a résident, citizen, and inhabitant of Boston, 
Massachusetts,) duly executed and delivered to the plaintiff a written lease 
of section and seat No. 12 in the portion of said theater called the orchestra, 
(a copy of said lease being annexed to the complaint, marked "Exhibit A;") 
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and plaintifl! used, occupied, and enjojed said seat and section aceordîng to 
the terms of the lease to liira, duringthe regular theatrical seasona until May 
11, 1878, at which time said Cheney, being in failing health, and having al- 
ready lest a considérable sum of money by said theater, ceased to give theat- 
rical représentations in said theater; and they were ne ver resumed by him 
before his death, nor since then by his executrix. And said theater re- 
mained closed until March 1, 1879, when same was leased to Stetaon by the 
owners, as hereinafter stated in paragraph 5. 

(4) On or about Noveinber 1, 1878, said Arthur Oheney, who was then a 
résident, citizen, and inhabitant of Manchester, Connecticut, died, leaving a 
will, which was duly proved and approved at a probate court held in and for 
the district of said Manchester on November 15, 1878, and défendant waa 
then duly appointed executrix under said will, which ofBce she then duly ac- 
cepted, qualifying therefor, and giving officiai bond as such executrix ; and 
on said November 15, 1878, said court of probate passed an order limiting the 
titne of preseiiting claims against said estate to six montha from said date, 
and said estate has never been represented insolvent. 

(5) On January 1, 1879, rent had become due under and by virtue of each 
of the ground leases annexed as Exhibits A, B, G, B, E, and P, payment of 
which was duly demanded and refused. Whereupon, at or about that date 
and prior to February 10, 1879, said rent being then wholly unpaid, ail the 
the lessors of said leasea, in accordance with the provisions thereof and of the 
laws of Massachusetts, duly entered in and upon their respective estâtes, and 
thereby terminated ail said leases for such non-payment of rent and breach 
of condition relating thereto, and took exclusive possession of said premisea 
and theater, evicting défendant, and repossessed themselves aa of their for- 
mer estâtes, neither the défendant nor any représentative of her or of said 
Cheney's estate being présent at nor particjpating in said proceedings, nor 
giving actual consent thereto; and said Asa P. Morse immediately thereafter 
converted the portion of said theater standing on his land into a store, which 
has ever since been used exclusively for business purposes. On March 1, 
1879, ail lessors named in said Exhibits A, B, G, and D leased anew, by 
written leases for a term of about 10 years, ail the said premises and theater to 
one John Stetson, of Boston, who at once toolt possession thereof and has 
ev«r since operated same as a theater; that said Stetson has entered into no 
obligation with, but has wholly declined to permit plaintifi to in any way 
use» occupy, or enjoy his said seat and section No. 12 therein, under the said 
lease thereof to him or otherwise, and plaintifE has always been ready to 
comply with ail the provisions of the said lease to him. 

(6) Plaintiff duly presented and exhibited on Ootober 29, 1880, to défend- 
ant ■executrix liis claims against the estate of said Arthur Gheney as em- 
bracod in this suit, and said défendant executrix disallowed and refused to 
pay fche same, and on March 31, 1881, notifled plaintifE thereof, and within 
four months thereafter plaintiff brought this suit. 

(7) Neither said Arthur Cheney during his lif e, nor the défendant since his 
deceajse, has tendered or paid the plaintiff any part or proportion of said 
sum "f $1,000 paid by him, as aforesaid, for said lease of said seat No. 12, 
but hâve refused so to do, and the same remains unpaid. 

Tlwfollowing facts, claimed by the défendant, are agreed by the plaintiff 
as true, if admissible: 

(1) The plaintiff, at the time of the exécution and delivery of his lease 
from said Cheney, had actual knowledge that said theater was buUt upon 
leased iand. 

(2) At or soon after the time when theatrical performances in said theater, 
under the management of saiJ Gheney, ceased, he, said Cheney, oflered to 
the plaintiff, and other holders of leased seats, to turn over to them said 
thea.-^ une assign to them his ground leases, — they to assume liis obligationi 
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under saicl leases. — ^but the plaintiff, and other lessees of seats, declined to 
accept the same. The whole number of seats in said theater was 1,500, or 
more, of which 160 were held under leases sitnilar to the plaintiff's. 

(3) The probate proceedings in the settlement of said Arthur Oheney's es- 
tate are as stated in the défendant' s answer, and the inventory and exeeu- 
trix's aceount therein are made part of this statement, copies being annexed, 
marked "G" and "H." 

(4) Previous to said lease of said seat to the plaintiff, a theater, managed 
by said Arthur Cheney, standing upon substantially the same Jeasehold prem- 
ises, had been destroyed by fire, and said Cheney was unable and unwilling 
torebuild said theater without flnancial assistance; and the plaintiff received 
said seat-lease, and paid $1,000 therefor, desiring to assist said Cheney to re- 
build and equip said Globe Theater, partly from motives of public spirit and 
the hope of mutual advantage, and not altogether as a commercial transac- 
tion. 

The facts admitted in the answer are : the exécution of the lease, 
the death of Cheney, and the appointment of the défendant as his 
exeeutrix. Under the instruments mentioned in the statement of 
agreed facts, Cheney was the lessee of the land covered by the Globe 
Theater nntil June 30, 1892, at ground rents reserved, payable 
monthly or quarter-yearly. The inventory, G, shows that the ap- 
praised value of Cheney's estate was $16,721.23. The aceount, H, 
shows an increase over the inventory of $18.55, payments out of the 
estate amounting to $16,300.97, and a balance in hand, May 30, 
1879, of $438.81; that in October and November, 1880, claims 
against the estate were presented by 53 non-reeidents, including the 
plaintiff, amounting to $91,000, based on leases of seats in the Globe 
Theater, which the exeeutrix had rejected; and that ail other claims 
presented against the estate had been fully paid. The aceount was 
exhibited and allowed March 12, 1881. 

The plaintiff seeks & recovery principally on the third count of the 
complaint, which avers that Cheney oovenanted, by the lease, that 
the plaintiff should quietly enjoy the use and occupation of the sec- 
tion and seat during the term of the lease, that is, until the tenth 
of June, 1892. If there was such a covenant, it has been broken. 
The question is whether there was any such covenant. There is no 
such covenant in terms. But the plaintiff contends that the words 
"démise" and "lease" import a covenant by the lessor that the lessee 
shall quietly enjoy the demised promises during the term; that the 
covenant implied is équivalent to a stipulation by the lessor that 
the lessee shall not be evicted or disturbed by himself or his succes- 
sors in title, or by virtue of a paramount title; and that an expul- 
sion from, or aetual disturbance of, possession constitutes a breach 
of the covenant. 

It is urged by the plaintiff that the language of the lease implies a 
covenant by Cheney that, during the regular annual theatrioal win- 
ter season of about 40 weeks, public performances or entertainments 
ahall be given in the theater, to which the plaintiff shall hâve access 
under the lease ; and that if Cheney does not run the theater for 40 
v.22F,no.7— 25 
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-weeks' in each year, but discontinnes ît and ceases 60 to operate ît, 
he is to pay back a due proportion of the considération paid. 

Whatever would be the effect of the words "démise" and "iease," 
in the absence of any covenants on the subject of enjoyment, by way 
of qualiûcation or limitation, it is clear that the express covenants in 
this Iease, in regard to enjoyment, forbid any implication as to a 
covenant for quiet enjoyment growing out of the use of the words "de- 
mise" and "Iease." It is covenanted that if the theater is substan- 
tially destroyed by fire or other unavoidable casualty, the rights cre- 
ated shall terminate on both aides, and the lessor, and bis executors, 
administrators, heira, and assigns, be released from ail liabilities un- 
der the Iease. It is also covenanted that if the lessor, or his hoirs or 
assigns, shall at any time elect to discontinue the use of the building 
as a theater and to dévote it tO' other purposes, he or they shall hâve 
the right so to do on paying or tendering to the lessee such propor- 
tion of the sum of $1,000 as the time then to elapse before June 10, 
1892, shall bear to the full term of 18 years, and ail rights ereated 
by the Iease shall thereapon cease, and the lessor, and his executors, 
administrators, heirs, and assigns, be released as aforesaid. The de- 
struction of the theater by fire or other unavoidable casualty is to ter- 
minate the Iease, and in that event the lessee loses ail of his $1,000, 
though this event may happen the day after the Iease is made. No 
provision is made for paying anything back in that case. Then cornes 
a provision for paying sometbing back in a partieular event. The 
theater is built on leased land, which fact the lessee knows, and the 
leases to Cheney run for a time longer than the Iease to the plain- 
tiff. Cheney may choose to dévote the theater building to some 
other use before June 10, 1892, and make it a source of profit in 
that way. In such case, he is to pay back to the lessee such propor- 
tion of the $1,000 as the unexpired time before that date bears to 
18 years. Now, with a covenant for the termination of the Iease, 
and the payment of nothing to the lessee, in case of a total destruc- 
tion of the building, though it should happen the next day, and with 
a covenant for the payment back of a fixed proportion of the $1,000 
in case of a use of the building for other purposes by the lessor, it is 
not, in the absence of an express covenant for quiet enjoyment during 
the term of the Iease, to be inferred that the lessor agreed, under an 
implied covenant for quiet enjoyment, to pay back the whole or àny 
part of the $1,000, or to pay any sum as damages, in case of any 
discontinuance except one of the character specified. Especially is 
this so in the absence of any covenant to keep the theater open for 
public performances or entertainments during 40 weeks in each year. 
The mentioning of the 40 winter weeks is to give to the lessee the 
right to use the seat only when the theater shall be open during the 
40 winter weeks, and to make it clear, in connection with a subséquent 
clause in the Iease, that at ail times except when, during the said 
theatrical winter seasons, the lessee shall be entitled to use the seat. 
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the lessor sball bave tbe free use of it; as, during a summer tbeatrîcal 
season. In view of ail this, the ceasing to give theatrical représen- 
tations after May 11, 1878, because of the failing health of Oheney, 
and of his prior loss of money by tbe theater, was a risk whiob tbe 
lessee and not the lessor assumed. 

Botb parties knowing tbat the theater was on ground leased io 
Cheney, a discontinuance of tbe use of the building as a theater by 
Cheney, without a dévotion of it to other purposes, would naturally 
involve non-payment of rent by Cheney, and éviction of Cheney and 
the plaintiff. Henee, wbile there is a provision tbat, in case Cheney 
should "elect to discontinue the use of the said building as a theater, 
and to dévote it to other purposes," he should refund the proportional 
part of the $1,000, the élection being intentional and voluntary, and 
involvJng a use of the building for other purposes, as -well as a dis- 
continuance of the use of it as a theater, no provision is made as to 
a mère discontinuance of the use of the building as a theater, unac- 
companied by a dévotion of . it to other purposes. That might be 
caused by death, or ill health, or insolvency, and was a risk taken by 
the lessee. This view of the iease shows,.al80, that the considération 
did not fail in whole or in part. The plaintiff obtained, and bas en- 
joyed, ail the rights which the Iease conferred. 

There is no proof that Cheney or the défendant devoted the build- 
ing to other purposes after Cheney discontinued its use as a theater. 
The fact agreed to by the défendant is only that Cheney, being in 
failing health, and having already lost a considérable dum of money 
by the theater, ceased to give theatrical représentations in it, and 
they were never resumed by him before his death, nor since then by 
his executrix, The causes of action set up thus failing, there is no 
occasion to construe the statute of Counectieut (Bev. 1875, p. 388, 
§§ 4, 5, 6) in regard to the time within which rights of action must 
be exbibited to an exécuter, or to détermine when any supposed right 
of action in this case accrued. 

Let a finding for the défendant, and a judgment acoordingly, with 
costs, be entered. 



United States v, Clark.' 

{Circuit Court, E, D. New York. June 12, 1884.) 

BuPBRvisoRS OF Election — DaTiES pndeb Ret. St. H 2018, 2019 — RiaHT to 

SCRDTINIZB BaLI/OTS. 

Under section 2018 of the Revised Statutes, which provides that the super- 
visorsof élection must " peïsonally scrutinize, count, and canvasa each ballot,'" 
a supervisor has the right to hâve each ballot in his hands for such reasouable 
time as may be necessary for him to scrutinize it with care. 

Conviction under Eev. St. § 5522. Motion for new trial. 

' Keported by R. D. & Wyllys Benedict, of the New York bar. 
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A. W. Tenncy, U. S. Dist. Atty., for the United States. 

Anthony Barrett, for défendant. 

Benediot, J. The aocused was charged, under section 5522 of the 
Eevised Stàtutes of the United States, with obstructing, hindering, and 
interfering with Charles G. Wessel, a United States superviser of élec- 
tions, in the performance of his duties at an élection held November 
7, 1882, in the Twenty-first ward of the city of Brooklyn, at which 
élection a représentative of congress of the United States for the Third 
congressional district for the state of New York was voted for. A 
verdict of guilty having been rendered, the accused now moves for a 
new trial upon the ground that the acts proved to bave been done by 
him donot constitute an offense against the laws of the United States. 
There is no dispute respecting the facts. At the élection referred to 
the défendant was chairman of the board of canvassers, appointed 
pursuant to the laws of the state of New York to canvass and count 
the voté at the élection referred to. Charles G. Wessel was a super- 
viser for said élection, duly appointed pursuant to the laws of the 
United States. At the close of the poils, the board of canvassers, 
upon receiving from the board of inspectors of élection the ballot- 
boxes containing the ballots cast at such élection, proceeded to count 
the ballots, as required by the law of the state. In the course of the 
canvass a question arose between the chairman of the board of can- 
vassers and the United States supervisors respecting the authority of 
the United States supervisors to hâve the ballots passed to them for 
the purpose of being counted by them. The United States supervis- 
ors claimed the right to take each ballot in their hands for the pur- 
pose of canvassing, serutinizing, and counting the same before it was 
returned to the box. The chairman of the board of canvassers claimed 
that the right of the United States supervisors was limited to watch- 
ing the state canvassers, and to serutinizing thé ballots while being 
counted by the state canvasser, and insisted that the United States 
supervisors had no right to take the ballots in their hands. What 
was done thereafter by the accused, as proved on the trial, is con- 
ceded to constitute an offense against the laws of the United States, 
provided the United States supervisors had the right which they 
claimed, viz., to be permitted to take in their hands each ballot in the 
box of ballots cas^ for représentative in congress, for the purpose of 
canvassing, serutinizing, and counting the same. Whether the law of 
the United States confers such a right is the only question presented 
for détermination on this occasion. The duties of a superviser of élec- 
tion preseribed in section 2018 of the Eevised Stàtutes are as foUows : 

" To thb end that each candidate for tbe office of représentative or delegate 
in congress may obtain the beneflt of every vote for him cast, the supervis- 
ors of élection are, and each of them is, required to personally scrutinize, 
count, and canvass each ballot in their élection district or voting precinct 
cast, whatever may be the indorsement on the ballot, or in whatever box it 
may hâve been placed or be found." 
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Ey section 2019, the supervisors of élection are required, at the 
closing of the polis, "to place themselves in s'uch position, in relation 
to the ballot- boxes, for the purpose of engaging in the work of can- 
vassing the ballots, as will enabie them to fuUy perform the duties 
in respect to such canvass provided herein, and shall there remain 
until every duty in respect to such canvass, certificates, retums, and 
statements has been wholly completed." 

It wiH be observed that the statute requires the superviser of élec- 
tion to "engage in the wark of canvassing the ballots," and to "per- 
sonally scrutinize, count, and canvass each ballot." This language, 
by necessary implication, authorizes the supervisor to do ail acts 
necessary to enabie him to perform the duties imposed. The ballots 
cast may differ in form and in quality of paper, as well as in the 
matter written or printed upon them. Clearly it would be imprac- 
ticable, if not impossible, for tbe supervisor to scrutinize, canvass, 
and count each ballot, unless he be permitted to bave the ballot in 
his hands for such reasonable time as may be necessary for him 
to scrutinize it with care. The duty imposed upon the superviser 
is to personally scrutinize, count, and canvass each ballot. He can- 
not be confined to the act of watching the state canvassers while 
they canvass and count the ballots. He has, therefore, by the stat- 
ute, a right to take each ballot in his hand for the purpose of can- 
vassing the same before it is returned to the box. Confirmation of 
this construction of the statute is fonnd in the statute of the state, 
which furnishes the authority by which the state canvassers take each 
ballot in their hands. The words of the state statute, from which the 
state canvassers dérive their an thority, are thèse : "shall canvass and 
count the votes." Act of May 7, 1872, as amended in 1873 and 
"1874, § 13; Laws N. Y. 1872, c. 575 ; Laws N. Y. 1873, c. 365; Laws 
N. Y. 1874, c. 633. By virtue of this language, the state canvassers 
exercise the right to take each ballot in their hands. The words used 
in the United States statute are, "personally scrutinize, count, and 
canvass each ballot." If the words used in the state statute confer 
upon the state canvassers the right to take up each ballot, the words 
used in the United States statute must be considered to confer the 
same right upon the United States superviser. 

I entertain no doubt, therefore, that the accused was properly con- 
victed, and I am permitted to say that Mr. Justice Blatchpord, to 
whom this opinion has been shown, eoncurs with me in this conclu- 
sion. The motion for new trial is, acoordingly, denied. 
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United States v. Eussell. 

(Circuit Court, D. Massachuaetta. October 31, 1884.) 

CouNTEBFEiTiNa— (JiLDma Old English Shillings— iNTBNT—IaNORANCB ov 
Law. 

To change, by any kind of manipulation, silver, copper, or any other métal 
into the resemblance of some coin of the United States, or foreign coin, made 
curreat by law, or current as money in the United States, by gilding, electro- 
plating, or any otber process, or coloring it so that it resembles gold, is an in- 
dictable offense, under chapter 24. act of Congress, January 16, 1877 ; and a 
party so doing cannot excuse himself by showing what waa his intetition, or 
that he did not intend to use the coins lie so made for fraudulent purposea, or 
that they should be so used by others, or that he was ignorant of the law. 

This was an indictinent under the act of January 16, 1877, e. 24, 
for falsely making, forging, and counterfeiting coins in the resem- 
blance of gold sovereigns. It appeared in évidence that the défend- 
ant, who was a gold plater, plated with gold certain English shillings 
of the reign pf George III., the result of which was that they closely 
resembled gold sovereigns, and were afterwards passed as such. 
There was no allégation in the indictment that the acts were done 
•with intent to defraud, and it appears from the évidence that, in f act, 
the défendant had no such intent. 

Charles Almy, Jr,, Asst. U. S, Atty., for the United States. 

A, W. Boardman, for défendant. 

Webb, J., charged the jury as follows: 

"The défendant stands charged with an offense under a law de- 
signed to protect the community against the circulation of spurious 
money. Questions of law are presented which are of great impor- 
tance, and my opinion of which can be reviewed and corrected, but 
not by you. You will take the rule which I give as correct. 

"I instruct you as matter of law that to change, by any kind of 
manipulation, coin of silver, copper, or any other métal into the sem- 
blance of other coin by gilding, electro-plating, or any other process, 
or coloring it so that it resembles gold, is within the law. It must 
be made to resemble some coin of the United States, or some foreign 
coin, made current by law or current as money in the United States." 

After stating the facts, the judge further charged the jury as fol- 
lows: 

"Under this statute the unauthorized making or forging or coun- 
terfeiting coins in the resemblance and similitude of any foreign gold 
or silver coin which, by law, is current in the United States, or in 
actual use and circulation as money within the United States, is ab- 
solutely prohibited, and whosoever does the prohibited acts is subject 
to the penalties of the law. The only question is whether the ac- 
cused did, in fact, forge or counterfeit such coins as charged against 
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him in the indictment. If he did, he cannot excuse himself by show- 
ing what was bis intention, or that he did not intend himself to use 
the coin he so made for fraudulent purposes, or that they should be 
so used by others. Nor can he be excused on account of his igno- 
rance of the iaw — that it did not allow him to do what he did." 



Glasgow and others v. Feitxs. 
(Circuit Court, N. D, Illinois. November 10, 1884 

Patents pob Inventions— Anticipation— Machinb fob Pbepabino and Gii.n- 

iNG Moni-DiNGs — Glasgow and Fbitts Inventions. 

Patent No. 226,845, issued April 22, 1880, to William Glasgow, for a machine 
for enameling or preparing mouldings for gilding, was anticipated by the 
Fritta machine of 1875, inveated by défendant, and is void. 

In Equity. 

Mr. Dunn and Mr. Banning, for complainant. 

Mr. Stout, for défendant. 

Blodgetï, J. This is a bill to restrain the alleged infringement 
of patent No. 226,845, issued April 22, 1880, to complainant, for a 
"machine for enameling or preparing mouldings for gilding," and 
for an accounting. The défenses are : 

(1) That défendant does not infringe ; (2) that the machine covered ty com- 
plaiuant's patent was not the sole invention of complainant, but was the 
invention of the défendant and complainant acting together; (3) that the 
machine, or the substantial and operative parts thereof, used by défendant, 
was invented and put in public use by him more than two years prior to the 
application for a patent by the complainant. 

The machine described in the patent is a devîce for coating mould- 
ings for pieture-frames, looking-glasses, and kindred uses, with an 
enamel made of whiting and glue, as a foundation on which to lay 
the gilding. The process by means of this device consists in run- 
ning or pushing tbe moulding to be coated through a box filled with 
the enameling or coating composition in a plastic condition, whereby 
a sufficient amount of the composition to form a coat of enamel ad- 
hères to the moulding, and the coating thus taken on is smoothed 
and compacted by steel or iron templets or forms, which fit over the 
external surface of the mouldings where they leave the box; and in 
the patented device thèse templets are placed both at the place of en- 
trance and of exit, and the machine consists. of feed-roUers and pres- 
sure-roUers, by which the moulding is fed or forced endwise through 
the enameling box, and held in proper position for that purpose. 
The patent coutains nine claims, ail being for a combination of dif- 
férent members of the machine working together to produce the de- 
Bired resuit, and the défendant is charged with the infringement of ail 



C92 FEDEEAL EEPOUTEK. 

but tlie tliird claîm. The proof in the case shows that, as carly as 
1S75, the défendant, Fritts, caused a machine to be made and put in 
use, a model or illustration of which is in évidence in the case, 
marked "D. H. Fritts machine;" and there can be no doubt, I think, 
from the proof, that this machine worked successfuUy in coating what 
was known as linings for picture-frames, which is the small or inner 
frame lying next to the picture, and usually of a flat or bevel shape. 
This machine was so organized as to press or crowd the mould- 
ings endwise through the composition box, and the composition was 
sm'oothed and compacted upon the surface of the strip so operated 
upon by means of a teœplet of the shape of such lining or strip; 
that is, the templet was eut so as to fit over the upper cross-section 
surface of the strip, and in passing through this templet or form the 
enamel, which adhered was smoothed, aind made compact and firm. 

There seems, from the proof, to hâve been two kinds of machines 
or devices made by Fritts for this purpose, in one of which the lining 
or strip to be operated upon was forced through the composition box 
by what is called by the witnesses the "chain-feed," that is, as near 
as I can understand from the proof, a chain actuated by power was so 
arranged that by friction contact with the strip it carried or thrust the 
strip through the composition box. In the other machine, known in 
the proof as the "D. H. Fritts machine," the motion was imparted 
to the strip to be operated upon by friction roUors pressing against 
the under side of the strips, and the strips were held in place by 
pressure rollers bearing upon the upper side of the strip so as to 
hold the strip in place and carry it steadily into and through the 
composition box. From a careful comparison of the "D. H. Fritts 
machine" of 1875, as illustrated in the model and proof, with the 
mechanism described in the patent, I can see no substantial différ- 
ence in the mechanical organization or resuit of the two devices. The 
Fritts machine of 1875 imparted the necessary motion to carry 
the moulding into and through the box by friction rollers, operating 
upon the under side of the machine. The complainant's machine 
does the same thing. The Fritts machine of 1875 held the strip to 
be operated upon with the requisite amount of pressure down upon 
the friction rollers by pressure rollers, held in place by brackets and 
adjnsted by sarews. The complainant's patent provides for a some- 
what différent arrangement of the pressure rollers, because the com- 
plainant seema, at least, to assume that, in coating moulding which 
had an irregular surface, the pressure rollers should bear upon the 
différent parts of those surfaces so as to secure a steady and even 
motion through the composition box, while the Fritts machine, be- 
ing intended to operate mainly upon only a strip having a flat or 
beveled surface, the pressure rollers were arranged so as to give only 
one bearing. 

I cannot see, however, that there is any patentable différence in 
the two devices. The patent shows a more complicated machine, 



OliASaOW V>. FBITTS. 393' 

and one calculated, at least, theoretically to meet more changes of 
surface than that specially provided for in the Eritts machine, but 
still, it Beems to me that, when once the idea of carrying a> strip, for 
the purpose of ooating it with enamel, through a composition box, by 
means of friction roUers, and holding it in place by pressure rollers, 
was shown and illustrated by an operative machine, the number and 
places for the bearings of the pressure rollers was after that oniy a 
matter of mère meckanical adaptation. The moulding or strip to be 
operated upon forma the bottom of the composition box in both thèse 
machines, and henœ the sides of the composition box must necessa- 
rily be movable to adjust them to the différent widths of the strip to 
be coated or operated upon, and hence I find that in the original 
Fritts machine of 1875, and in the complainant's machine as de- 
scribed in his patent, there is a provision for setting the aides of the 
composition box farflier apart or nearer together, as the necessity may 
require. The plain.iff provides for this necessity by what he terms 
his bracket. H, leaving the sides of the box movable bo that they may 
be held in place bj the brackets as they are from time to time ad- 
justed by set screwf in a slot upon the frame of the machine; while 
Fritts, in his original machine, provided a frame whioh embraced, and, 
within certain limite, held, the sides of the machine in place, but they 
were movable in or ont to accommodate the -width of the strip to be 
operated upon by loosening and tightening certain thumb-screws 
which are shown ii the device. The movable sides of the composi- 
tion box are theref«re shown in both machines, although slightly dif- 
férent means are enployed for securing the adjustability of the sides, 
and fastening and aolding them in place. It also seems to hâve been 
f ound necessary in practice to make the composition box slightly ad- 
justable vertically,so that it may tip to some extent to accommodate 
itself to the inequaities of the strip of lining or moulding to be oper- 
ated upon ; and tle complainant describes in his patent the means 
by which that elenent of adjustability is seeured by springs and 
screws. In the IVitts machine this élément of adjustability is ob- 
tained by means of certain rubber washers placed upon the bolts 
which held the composition box to the frame of the machine, whereby 
a certain amount of yielding or tipping was provided for. 

The proof shoMS that Fritts, after the construction of his machine 
in 1875, was not entirely satisfied with its working, and thought it 
oould be improved. With a view to secure fnrther improvements 
upon it, he consvlted with Glasgow, the complainant, stating to him 
the difficultiea which he had encountered so far in his expérimenta, 
and suggested tîiat, as Glasgow had been somewhat successful as 
an inventor of inechanical déviées, he should make an attempt at 
further improvement in the Fritts machines, and Glasgow accord- 
ingly commenced, sometime in the latter part of 1878, to devise and 
construct an improved machine, and in the latter part of Maroh, 
1879, he had constructed a working-maohine which he states was 
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sul)stantîally the aame as is covered by this patent; and about thô 
time this machine was completed and ready for opération, Glasgow 
and the défendant formed a partnerahip for the purpose of operating 
it, and défendant states it was the undersfcanding between them that 
a patent waa to be applied for and owned by them jointly as the re- 
suit of their joint invention. This partnership eontinued until the 
latter part of 1879, when the défendant sold his iriterest iu the busi- 
ness and in the machines and patent, if one was obtained, to Swords 
& Eice, and shortly afterwards the défendant staited business on his 
own account, constructing several machines, which he bas been using 
since that time in the business of enameling or whitening mould- 
ings. 

The complainant states that he was in no (îegree instructed or 
aided by the défendant in making the machine described in his pat- 
ent; but I can hardly believe it possible, that vhile the défendant 
and the complainant were working together for a common object du- 
ring several months tha t elapsed between the time that complainant 
attempted the construction of the first machine aad the time of their 
dissolution of partnership, which was nearly a jear, that whatever 
progress had been made by Fritts in the construdiion of the machine 
for the purpose desired would not hâve been maie use of, and com- 
parisons of what the complainant intended to produce and what Fritts 
had already done in the same direction would not hâve been made. 
It is not possible for me to conceive that two mei, working together 
to a common end, would not hâve availed themsehes of ail that either 
of them had previously done ; the successes and failures of Fritts' 
machine, and especially its capacity or adaptatior to coat mouldings 
as well as linings, would hâve been a matter in which they must bave 
taken an interest. It therefore seems to me an inévitable conclusion, 
from the proof in this case, that the machine described in the patent 
is only the more elaborate and perfected device •yhich was at least 
foreshadowed by the Fritts machine of 1875. Itis but the natural 
conclusion, that whatever Fritts had accomplisied, and whatever 
Fritts knew about the effort to ooat or enamel mouldings by machinery, 
should bave been used by both thèse parties as the common starting 
point from which to make the machine finally eonstruoted by com- 
plainant, or by him and défendant; and assuming, as I must from 
the proof, that the "D. H. Fritts machine of 1875" was an operativc 
machine, and which successfully enameled linings or inside strips 
for pieture frames, I can see no elem,ent of invention in the machine 
described by complainant's patent. The templet in the composition 
box which scraped off the superfluous coating of the composition, so 
as to give the lining strips a uniform and smooth compacted coat of 
the enamel or composition, is the spécial feature or élément of the 
whole device, and if a templet fitting the upper external surface of 
a lining could be eut so as to give a smooth and satisfactory coating 
to a leveled or flat pièce of wood, there is certainly no invention in 
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afterwards cutting a templet to fit the extemal surface of a more 
elaborate pièce of moulding, so as to smooth and compact the coating 
upon such pièce of moulding; and, as I hâve aiready said, the fric- 
tion rollers, by which motion is imparted to the strip to be operated 
upon, and the pressure rollers by wbich the strip is held in place in 
its progress through the composition box, as shown in the original 
Pritts machine, are substantially, and for ail the functions of their 
performance, the same as the friction and pressure rollers employed 
by the complainant. The means for increasing or diminishing the 
width of the composition box, as described in the patent, are some- 
what diiïerent from those adopted by Fritts in his earlier machine, 
but they are, after ail, a mère colorable change producing no new re- 
suit, and therefore having no spécial élément of advantage over that 
shown in the original Pritts box, which should make them the sub- 
ject of a patent either by themselves or in a combination. 

I am therefore compelled to lind, from the testimony in this case, 
that the essential éléments of this patent are found in the original 
Pritts machine of 1875. The complainant's machine, as described 
in his patent, when compared with what Pritts had previously done, 
impresses me, more as a study to make a device which should ap- 
parently differ from what Pritts had accomplished than as a ma- 
chine with any real différence. The parts are more complicated, 
and express provision is made for securing a bearing by the pressure 
rollers upon the différent parts of the surfaces of the moulding, but 
I can see nothing in the patented device exeept a mère adaption of 
the mechanical improvement upon what is fuUy suggested in the 
original Pritts machine. If I deemed it necessary I might go through 
and analyze ail the différent claims in the patent, and show, as I 
think it quite satisfactorily appears, that if thèse combination claims 
are valid, the défendant does not infringe them. For illustration, 
the first claim is : 

"In a machine for enameling or preparingmouldings for gilding, the com* 
bination with the feed-roller, S", and, having their journals in a atationary 
frame, A, of the table, B, having an opening through which pass the pé- 
riphéries of the rollers, said table being vertically adjuatable with relation to 
the position of the rollers, substantially as and for the purpose set forth." 

This claim for a combination of the feed-roUers and the table is 
oertainly not infringed by the machine used by the défendant, as 
shown by the proof, because the défendant does not use the table, B, 
or anything which seems to me to be the équivalent of it. So, too, 
the second claim, which is for the combination of the frame, A, the 
feed-roUers, N, and the table, B, with laterally adjustable gauges, C, 
doeg not seem to me to be infringed by the défendant, because the 
table, B, is not found in the defendant's device, nor does the défendant 
use the laterally adjustable gauges, C, described in the claim. 

Mueh stress was laid in the argument upon the vertically and 
laterally adjustable tracks, M, as shown in the patent, and the seventh 
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olaim in the patent is for the combination of thèse traoks, M, with 
the adjustable table, B. The defendant's composition box runs upon 
a sort of platform, or table, as he calls it, interposed between the 
frame on which the machine stands and the composition box, and 
npon this table are placed strips capable of being adjusted nearer to- 
gether or wider apart, by means of slots and screws, upon -which the 
strip of moulding to be operated upon rests in running through the 
composition box. Thèse tracks or strips are not the équivalent for, 
and do not take the place of the tracks, M, described in the patent, 
because they are not vertically adjustable; but, even if they did, the 
tracks, M, as shown in the patent, are evidently but a mère modifi- 
cation of the device shown in the original Fritts machine of 1875 
for carrying the moulding under the box. So I might go through with 
ail the éléments of thèse combination claims, and, as I think, easily 
demonstrate that the défendant does not use the same combination 
that is shown in thèse claims, with ail the éléments of the combina- 
tions in other words, as used by the défendant ; but I think the broader 
and fuller answer is, as I hâve already stated, that whatever there is 
of utility in this machine and the various parts thereof, seems to 
hâve originated in the old Fritts machine of 1875 ; I am therefore 
of opinion that this patent is void as having already been anticipated 
in the art, and that the substantial éléments of it, combined and 
used as described in the patent, were well known for many years 
prior to the time that complainant entered the field. 
The bill is dismissed for want of equity. 



Baebt V. Cbanb Bbothebs Mantjf'o Co. 
(Oireuit Court, iV. D. Illinois. November 10, 1884) 

1. Patents pob iNVBNTioîra — Baruy Patent for Rbamikg and Squaking Pipbs 

— NoVBIiTY. 

Patent No. 91,201, isaued to 'William Barry, June 15, 1869, for an "improve- 
ment in compouud tools for reaming and squaring pipes," is void for want of 
novelty. 

2. SAmb— Implied LicBiTSE — Employé Usino His Invention in Employee's 

BaSINESS — ROTAITT AND PROFITS. 

An employé who îa tlie owner of a patent cannot introduce liis patented de- 
vice into bis employer's business witkout the etnployer's consent, and without 
a spécial agreement to pay him, and afterwards demand royalties or profits 
and damages for the use of such device, especially where the invention has 
been developed and brought to a practical condition at the expense of the em- 
ployer. 

In Equity. 

E. J. Hill, for complainant. 

West de Bond, for défendant. 
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BiiOBGETT, J. This bill seeks an injunction and aecounting by 
reason of the alleged infringement of patent No. 91,201, issued to 
complainant, dated June 15, 1869, for an "improvement in compound 
tools for reaniing and squaring pipes." The défenses set up are : (1) 
That the patent is void for want of novelty ; (2) an implied license 
to the défendant from the complainant to use the device in question. 
The tool described in this patent seems to be mainly useful for the 
purpose of boring or reaming eut brass castings, thereby cutting 
away the scale .''<nd sizing the opening or orifice for the purpose of 
cutting screw-threads thereon, and also for squaring the ends of the 
casting, so as to make a tight joint between the brass and the iron 
pipes to be connected therewith. 

The proof in the case shows that complainant, for some time prior 
to obtaining the patent in question, ■was in the employ of the défend- 
ant manufacturing company as foreman of their brass finishing de- 
partment; that, while in such employment, he produoed or made the 
tool in question, experimented with it, made operative tools, which 
he put into use in his department of defendant's factory, and finally 
introduced into the business of défendant six or seven différent sized 
tools, for the purpose of operating upon différent sized brass castings, 
Complainant continued in defendant's employ for about four or five 
years after obtaining his patent, during ail of which time the tools 
in question, under his supervision, were manufactured and put in 
use, with no claim on his part for compensation and no express 
agreement on the part of the défendant to pay him. There can be 
no doubt, from the proof, that the complainant conducted his exper- 
iment and caused the tools now used by défendant to be manufac- 
tured at defendant's expense, and it would also seem the natural in- 
ference, from the proof, that complainant introduced the tools in ques- 
tion into use in defendant's business more as an adjunot to his own 
employment, as its foreman and department manager, than with the 
expectation, at that time, of receiving any royalties or other com- 
pensation for his patented device, There is no proof that défendant 
has, since complainant left its employ, made any new tools, but only 
that it has continued to use those which complainant made and 
caused to be put in opération in its shop. I am therefore of opin- 
ion, that, by introducing those tools into use in the defendant's busi- 
ness, complainant has licensed or consented to the use of those tools 
by the défendant, not only for the time that he was in its employ, 
but so long as the tools shall last. It can hardly be possible that an 
employé, himself the owner of a patent, can introduce his patented 
device into his employer's business without his employer's consent, 
and without a spécial agreement to pay him, and afterwards turn 
around and demand royalties or profits and damages from his em- 
ployer for the use oï such device, especially in a case like this, where 
the invention, if there be an invention in this tool, has been developed 
and brought to a practical condition at the expense of his employer. 
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I do not întend to be understood as holding that the employer became 
the owner of this patent, but that it acquired, under the facts, the 
right to use the particular tools which complainant made and put 
voluntarily into use in defendant's faotory at defendant's expense. 

Although it may hardly be necessary to the disposition of this case, 
I will further say that the proof in this record is suoh as to fully, as 
1 think, sustain the position that this patent shouldand must be held 
void for want of novelty. The characteristies of the complainant 's 
patent, and wherein it differs from /the ordinary and old-fashioned 
drills or reamers, is in the insertion of removable cutters to do the 
reaming and the squaring. There is no doubt but what both thèse 
processes could hâve been accomplished, and hâve been heretofore ac- 
oomplished, with other tools. The advantage claimed for the eom- 
plainant's tool is that whenthe cutters become dull or worn out they 
can be taken out and sharpened or replaced with new ones ; and, if 
this were a new device, if the complainant was the first to show a 
removable cutter in a tool for reaming or squaring or boring brass or 
iron, it might be such an improvement over the former reaming and 
squaring tools as would entitle him to a patent; but the proof in this 
case is ample to show that tools provided with cutters, like the cut- 
ters, C and E, described in this patent, had been used long prior to 
the time complainant entered the fleld. There can be no doubt, from 
the proof, that implements like defendant's Exhibit Goode and de- 
fendant's Exhibit Kley had been in use for upwards of 10 years, at 
least, prior to the date of complainant's patent. Both thèse tools 
show removable cutters of différent shapes, and which it would only 
require a slight mechanieal adaptation to make them do ail the work 
which the complainant's tool bas done or is capable of doing. In view 
of the state of the art, therefore, it seems very clear to me that com- 
plainant's tool is nothing but an adaptation, perhaps to a new use, 
of a tool well known in the art long prior to the date of his alleged 
invention, and this adaptation is not such as required invention, but 
simply mère mechanieal change, which any machinist, or persOn skilled 
in the use of tools, could do. I therefore hold both branches of this 
défense are sustained by the proof, and the bill is dismissed for want 
of equity. 
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Eetchak, Beceiver, and oihers r. Jaoqttss and others. 

(Circuit Court, Jf. D. Illinois, August 4. 1884.) 

Patents fob Inventions— Boxes— Patent No. 132,174 — iNFBiNGBJtBNT. 

Patent No. 132,174, issued to Henry R. Heye], assignée of the American Pa- 
per Box Company, dated October 8, 1872, "for an improvement" in boxes, in 
view of the state of the art at the time of issuance of the patent, must be con- 
flned to a certain-shaped box and cover, the depih and width of -which must 
bear certain relations, and, although the inventor fastened his box with staples, 
that does not enable Heyel to treat as infringérs ail box-makers who use flaps 
and Staples, or who use staples horïzontallj, nor is such patent infringed by 
défendants' box. 

In Equity. 

Blodgett, J. This ia a bill to restrain the infringement of letters 
patent No. 132,174, issued to Henry E. Heyel, assignée of the Amer- 
ican Paper Box Company, dated October 8, 1872, for "an improve- 
ment in boxes," and for an accounting. Défendants deny infringe- 
ment, and also insist that the Heyel patent is void for want of novelty. 
The complainant's patent is for a device in the manufacture of 
"boxes to be made of paper, pasteboard, thin wood, or other flexible 
material;" and the spécifications describe the box as constructed 
from a rectangular pièce of paper or other material, in which slits 
are eut at right angles to the sides of the blank so as to form flaps, 
which are turned up to a right angle with the bottom, thus forming 
the sides and ends of the box. The outer flaps are so formed that 
when folded over around the end flap their ends will not overlap, 
but will meet flush with each other and extend to the top of the box, 
and the outer flaps are thus secured in place by staples applied hori- 
zontally, or nearly so, and the legs of the staples are driven through 
both flaps and clinched on the inside. A box constructed after the 
description of complainant's patent was adapted to receive a cover ; 
the cover being constructed in the same manner as the body of the 
box. The défendants sell a kind of tray made of thin wood or ve- 
neer, with sloping sides or ends, used mainly by retail grocers as 
packages for butter, cheese, honey, and other commodities. Their 
tray bas no cover, and is not adapted to receive one, but the ends of 
the flaps are fastened by staples applied horizontally through ail the 
flaps, and clinched on the inside. In view of the state of the art, as 
disclosed in the proof, I am of opinion that complainant's patent 
must be strictly construed. The patent states that the flaps are to 
be bent or folded perpendicularly to the plane of the blank ; that is, 
his box must hâve four perpendicular sides, and from the necessity 
of the case, must be just half as deep as it is wide, because he pro- 
vides that the ends of the flaps, h, h, must meet flush in the eenter of 
the end. 

The défendants' tray is made by cutting the blanks at an angle, 
80 that when the ends and sides are turned up they give the box a tray- 
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like form, the ends and sidea sloping outwardly ; but the flapa are 
fastened by staples, applied horizontally with the plane of the bottom 
of the box. It is insisted by complainant that inasmuch as the dé- 
fendants use staples substantially as the complainant does, the claim 
of complainant's patent, which is for a box having inner flaps ex- 
tending from the bottom to the top, and outer flaps extending from 
the sides to the center, united by staples inserted horizontally, is in- 
fringed; that although their boxes are différent in shape from the 
défendants' tray, the use of the horizontal staple to fasten the flaps 
makes the infringement. Heyel did not invent staples or flaps, but 
found them in common use when he entered the field. He deseribed 
a certain-shaped box and cover, the depth and -width ot which must 
bear certain relations, and he fastened his box with staples; but that 
does not enable him to treat as infringers of his patent ail box-mak- 
ers who use flaps and staples, or who use staples horizontally. In 
the patent of Charles Eeese, dated in June, 1866, a box of substan- 
tially the same form as Heyel's is shown; but the flaps are shown as 
fastened with eyelets, and he says: "Many other forms of fastening 
will naturally suggest themselves to a meehanic, which it is nped- 
less to attempt to anticipate." So, in the patent to the same Eeese, 
dated in April, 18 T2, only a few months before the date of the Heyel 
patent, a tin staple is shown, applied vertically instead of horizon- 
tally ; but the staple passes through the outer and inner flaps, and 
is clinched on the inside. It may be well doubted, I think, whether 
after this mode of using a staple is shown, there is any invention in 
applying it horizontally; at least, the field is so nearly occupied by 
those who preceded Heyel in the art as to confine him to his spécifie 
device. We find, then, that défendants' box bas no perpendicular 
sides or ends, and that the flap"B do not meet flush, and that their 
tray is not adapted to 'receive a cover, and that the blanks must 
neeessarily be eut difi'erently from that deseribed in the complain- 
ant's patent, in order to make the défendants' tray. 1 am therefore 
of opinion that the défendants do not infringe, and the suit is dis- 
missed for want of equity. 
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JSoERis and others v. Hassler. 
{Circuit Court, D. New Jersey. December 5, 1884.) 

Equitt— Pleadino — Multifahiocsness— Accounting bt Trubtbb— iNTERKara 
OF CB8T0I Que Trust Aiiisma uhdeii Distinct Oontracts. 

Where the principal matter in controversy in a case is compellin^ a trustée 
to account lo his cestui que trusts for money and property appertaining to the 
trust, although tlie interest of the several complainants may hâve arisen under 
distinct contracts.a bill calling upon him in a single action to account respect- 
ively to the several complainants for their respective interests in the trust fund 
wiJl not be considerc;d multifarious, as a multiplicity ot suits is tbusavoided, 
and the trustée will be in nowise embarrassed thereby. 

On Bill, etc. 

Charles W. Hassler, pro se, for demurrer. 

P. H. Gilhooly, contra. 

Nixon, J. ïhe défendant bas filed a spécial demurrer to the 
MU of complaint, and sets forth as the ground of demurrer that the 
bill is multifarious, inasmuch as it reveals two distinct causes of ac- 
tion, — one, against the défendant as trustée of Northern Pacifie 
Land Trust No. 1, and the other against the défendant as trustée of 
Northern Pacific Land Trust No. 2, — the complainants not having a 
common intgrest in said land trusts. It appears by the bill of com- 
plaint that prior to July 1, 1875, the several complainants, together 
with a number of others, were the owners of certain bonds of the 
Northern Pacific Railroad Company, amounting in the aggregate to 
$91,954.55; that they were addressed by the défendant in a circular 
letter of the above date, representing that other owners of said bonds 
had placed the same in his hands to be converted into the lands held 
by said railroad company, and asking them to intrust their bonds to 
him for the same purpose, and proposing that ail the lands acquired 
by him in exchange for the bonds should be taken in his name, as 
trustée for the owners; that the purchases and sales should be pro 
rata for ail iuterested, and that a distribution of the profits should be 
made as frequently as practicable; that, in order to the payment of 
the preliminary expenses for location, etc., a remittance of five dol- 
lars should accompany each $1,000 bond, and other amounts in pro- 
portion; that in response to said circular letter the complainants and 
others sent bonds aggregating the sum of |91,954.55 to the défend- 
ant, who returned certiticates to said owners severally in the foUow- 
ing form, expressing in dollars and cents the value of the bond : 

"This certifies that has an interest of dollars and cents 

in the îforthern Paciflc Land Trust No. 1, wliich Interest is transférable in 
person or by attorney on the books of the trustée upon surrender of this cer- 
tiflcate. Charles W. Hassler, Trustée, No. 7 Wall St. " 

The bill further sets forth the amounts of the railroad bonds held 
by the complainants respectively, and their value, when delivered to 
the défendant for the purpose aforesaid ; that they were ail deliv- 
v.22F,no.8— 26 
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ered between July 1, 1875, and November 10, 1877; that thé com- 
plainants always supposed, antil recently, that ail of said bonds re- 
ceived by the défendant were converted into lands for the common 
advantage of ail whom he represented in the exchange; that they 
bave lately been informed that the défendant in fact divided the 
bondholders into two classes — calling one Northern Pacifie Land 
Trust No. 1, and the other Northern Pacific Land Trust No. 2; 
that in the first is represented the sum of $66,175.16, and in the 
other the sum of |25,779.30; that whether said arrangement into 
classes was for the convenience of the défendant, or whether the bonds 
of eaoh olass were used by him in a common purpose or in distinct 
enterprises, the complainants are not able to say; but they charge 
that he has, in truth, made no distinction in the classes, in his use 
and appropriation of the moneys received and coUected on account of 
the trust. The bill farther allèges that the défendant, after receiving 
the bonds, procured them to be exchanged for lands in the state of Min- 
nesota and in the territory of Dakota ; that he has made a large number 
of sales of portions of said lands, and has received in return cash and 
mortgages, in his name, as trustée ; that he has rendered no account 
for receipts and disbursements since the year 1877, although often 
importuned by the complainants so to do, and it prays for an account, 
for the removal of the défendant as trustée, and for the appointment 
of a receiver, and for other relief. 

A demurrer for multifariousness largely appeals to the discrétion 
of the court. Although there are certain gênerai rules and principles 
which are applicable, the courts are quite disposed to let eaoh case 
stand upon its own circumstances, and to sustain or overrule a de- 
murrer as it seems least embarrassing to the parties in the suit, and 
most condueive tp the ends of justice. Multifariousness may be de- 
fined generally to be an attempt to embrace in the same suit two or 
more distinct subjects, whether it be the uniting in one bill of several 
uuconnected matters against a single défendant, or the demand of 
several matters of an independent nature against several défendants. 
Story, Eq. PI. § 271. Doubtless, in the présent case, eaoh individ- 
ual complainant could hâve maintained a separate suit against the 
défendant for an account as trustée, but a multiplicity of actions is 
avoided, and the défendant is in nowise embarrassed by being called 
upon in a single action to account respectively to the several complain- 
ants, and to ail others who joined in the suit for their respective in- 
terests in the trust fund. Indeed, if the allégation of the bill be true, — 
and for the purposes of the demurrer it must be accepted as true that 
the défendant has made no distinction between the classes Nos. 1 and 
2, in his use and appropriation of the moneys received and collected 
on account of the trust, — we do not see how any proper accounting can 
be had without embracing both trusts in the same suit. 

The adjudged cases sustain this view. Brinkcrhoff v. Brown, 6 
Johns. Ch. 139, has long been regarded as a leading one on this sub- 
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ject. The bill tbere was filed by several judgment creditora, claim- 
ing by several and distinct judgments, who sought the aid of a court 
of equity to render their judgments available against alleged fraud- 
ulent acts of the judgment debtor, equally affecting them ail. The 
learned chancelier (Kent) held that the bill was not demurrable 
for multifariousness, as there was a community of interests in the 
common objects of the suit. "There ia no sound reason," he says, 
"for requiring the judgment oreditors to separate in their suits, when 
they hâve one common object in view, which, in fact, governs the 
whole case. There is no particular matter in litigation peculiar to 
each plaintiff, and if they were obliged to sue separately, it may be 
pertinently asked, cui bono ? Their rights are already established, and 
the subject in dispute may be said to be joint as between the plain- 
tiffs, on the one hand, and the défendants, on the other, charged with 
a combination to delay, hinder, and defraud their creditors. If each 
créditer was to be obliged to file his separate bill, it would be bring- 
ing the same subject of fraud into repeated discussion, which would 
exhaust the fund, and be productive of ail the mischief and oppression 
attending a multiplicity of suits. It appears to me, therefore, that 
the judgment creditors, in cases of fraud in the original debtor, hâve 
a right to unité in one bill, to detect and suppress the fraud and to 
hâve the debtor's fund distributed according to the priority of their 
respective liens, or ratably, as the case may be, equally as well as 
they may now, in ordinary practice, unité in one bill against the légal 
représentatives of the debtor." And in Gaines v. Chew, 2 How. 642, 
the suprême court, after quoting with approbation the remark of Lord 
CoTTENHAM in Campbell v. Mackay, 7 Sim. 564, that "to lay down any 
rule, applicable universally, or to say what constitutes multifarious- 
ness, as an abstract proposition, is, upon the authorities, utterly im- 
possible," proceed to state that "every case must be governed by its 
own circumstances ; and, as those are as diversified as the names of 
the parties, the court must exercise a sound discrétion on the subject. 
While parties sbould not be subjected to expense and inconvenience in 
litigating matters in which they hâve no interest, multiplicity of suits 
should be avoided, by uniting in one bill ail who hâve an interest in 
the principal matter in controversy, though the interests may hâve 
arisen under distinct contracts." 

"The principal matter in controversy" in the pending case is com- 
pelling a trustée to accoUnt to his ceatui que trusts for the moneys 
and property appertaining to the trust, and, although the interest of 
the several complainants "may hâve arisen under distinct contracts," 
no praetical inconvenience can arise, on the accounting, from that 
fact. The demurrer must be overruled, with costs, and the défend- 
ant is allowed 20 days to ûle his answer. 
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Baltimobb & 0. E. Co. and another v. Adâms Exfbess Co. 

{Circuit Court, D. Maryland. November 20, 1884.) 

1. Adams Express Company — Citizknship — Fedbhal Court. 

The Adams Expiess Company ia a joint-stock association formed nnder tlie 
laws of New York, whlch provide that such an association shall hâve nearly 
ail the essential attributes of a corporation. Held, that suit against it should 
be brought against either the président or treasurer, and that those offlcers be- 
ing citizeus of New York, it foUows that wlietlier the association be treated as 
a New York corporation, or thé offlcer sued be treated as a quasi corporation 
sole, or as an officiai person designated by statute to represont the association, 
in any event the défendant is a citizen of New York, and the fédéral court 
has jùrisdiction so far as it dépends on citizenship. 

2. CoMMoN Cakkieks— Advancing "AcciiuED Charges." 

If it is shown that advancing " accrued charges " by a receiving to a tender- 
ing canier is an established usage in the express business, and that a carrier 
graiits this facility to certain carriers, and refuses it to another, for the pur- 
pose of making a discrimination which is neccssarily prejudicial, it would 
seem that such a discrimination should be held unlawful. But in this case, in 
View of the adjudications in other circuit courts in cases betwcen the same 
parties, an injunotion requiring the défendant to advance accrued charges was 
refused. 

3. Co.iMON Carrier— Pbepayment of Express Charges akd CoLLECTiua Ac- 

crued Charges. 

Under the circumstancea of discrimination shown by the affldavits in this 
case, htld, that the défendant should be renuired to receive express raatter tend- 
ered to it by complainants for further transportation, and should collect its ac- 
crued charges from the consignées, and account for the sums so collected with- 
out charge, and should be lequired to reçoive from shippers, without exacting 
prepayment therenn, express matter deslined for complainants' Unes, provided 
complainants tender itself ready to pay the charges thereon wheu transferred 
to it 

In Equity. 

Application for a preliminary injunotion. 

Cowen é Cross, for complainants. 

R, Stockett Matthews and I. Nevitt Steele, for défendant. 

Before Bond and Mobbis, JJ. 

Morris, J. This Mil is filed by the Baltimore & Ohio Eailroad 
Company, a corporation of the state of Maryland, and the Baltimore 
& Ohio Express Company, a corporation of the state of Ohio, against 
the Adams Express Company, alleged in the bill to be a corporation 
under the laws of the state of New York, and a citizen of the state of 
New York. The -bill allèges that the Baltin ore & Ohio Railroad Com- 
pany, with its railroad, and those which it contrôla by lease or owner- 
ship, constitutes one of the through trunk lines of the United States 
between the east and west, and that by an act of the Maryland lég- 
islature of 1882 it is authorized to do an express business such as is 
done by express companies organized for that purpose. It is alleged 
on behalf of the Baltimore & Ohio Express Company of Ohio that it 
is engaged in the express business in the west over the railroad lines 
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controlled by the Baltimore & Ohio Eailroad Company, and; in eon- 
junction with the Baltimore & Ohio Eailroad Company, is operating 
the Baltimore & Ohio Express over the lines between Cincinnati, Bal- 
timore, New York, and eîsewhere. It is alleged that the Baltimore 
& Ohio Eailroad Company, in the development and conduot of this 
express business, has, in connection with the Baltimore & Ohio Ex- 
press Company of Ohio, expended large sums of money in the pur- 
chase of horses, wagons, and other property suitable for that use, 
and has established offices in St. Louis, Cincinnati, Chicago, Wash- 
ington, Baltimore, Philadelphia, and New York, and many other 
cities, and is doing a very large and profitable business in carrying 
goods, money, valuables, oysters, fruits, and perishable goods. It is 
alleged that the Adams Express Company, the United States Express 
Company, the American Express Company, the Southern Express 
Company, and the Southern & Pacific Express Company, and Wells, 
Fargo & Co., in connection with complainants, do a large portion of 
the express business of thfe country, and that it is the universal'custom 
of said companies to receive from and deliver to each other packages 
for points beyond their own routes, so that a package for a distant 
point is transferred from one express companyto anotheras often as 
required to reach its destination, and that in order to facilitate dis- 
patch, promptness, and simplieity in thèse transfers there has grown 
up a custom, which is universal, by which the receiving company 
pays to the tendering company ail charges which hâve accrued for 
carriage to the point of tender, known as "accrued charges," so that 
the last company, having advanced ail the accrued charges, receives 
from the consignée and retains the whole amount of charges to the 
point of destination. It is alleged that expérience has proved that 
this method of doing business is entirely safe, as the advancing com- 
pany is protected by its lien on the goods and ita right of recourse 
against the company to which the advance is made, and that in fact 
it very rarely happons that the consignée refuses to accept the pack- 
age and pay the charges on it. It is alleged that this practice of ad- 
vancing accrued charges is essential to the quick and simple trans- 
fer of express packages from one company's line to another, and that 
withoat it the express business as now conducted could not be car- 
ried on, and that any company which is denied this facility would not 
be able to compete in the same business with another company to 
which it was granted, and would find it impossible to do a gênerai 
express business, and would lose its customers. It is alleged that the 
Adams, the United States, and the American Express Companies, 
with which the complainants bave been doing a large business on the 
basis of said facility, hâve combined together, and hâve notified com- 
plainants that after the fifteenth of October, 1884, they would not 
advance charges on express matter transferred to them by complain- 
ants. It is alleged that this combined action of said companies is 
designed to cause and will cause great and irréparable injury to com 
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plainants, and wiU be destructive to theîr business. It is alleged 
that the Adams, the United States, and the American Express Com- 
panies, although they hâve notified complainants of their intention 
to refuse to advance charges to thera, will continue to aflford to each 
other the facilities refused to complainants, with the design to further 
their own business in compétition with complainants. 

The prayer is for a preliminary injunction restraining the Adams 
Express Company, the défendant, from refusing to accept parcels 
tendered it by complainants, and from refusing to pay the advance 
charges thereon, according to the usage theretofore recognized and 
observed by said company in its dealings with complainants, and re- 
quiring défendant to afford the same business facilities to the same 
extent to complainants which it affords to other express companies, 
and for other relief. At this hearing of the motion for a preliminary 
injunction it is urged by defendant's counsel that the bill is defective 
in that the Baltimore & Ohio Eailroad Company and the Baltimore 
& Ohio* Express Company are joined as complainants without any 
sufficient allégation of a joint interest in the express business, which, 
it is alleged, is injured by defendant's action; so that it does not 
appear but that the injury which complainants allège they apprehend 
may be a distinct and separate injury to each complainant corpora- 
tion, and not a joint injury. The objection is, in its nature, a de- 
murrer to the bill. The allégation of the bill is that the Baltimore 
& Ohio Express Company is engaged in sending express matter over 
the Unes of road connected with the Baltimore & Ohio Eailroad Com- 
pany in the west, and, in conjunction with the Baltimore & Ohio Eail- 
road Company, opérâtes the Baltimore & Ohio Express over the line 
between Cincinnati, Baltimore, New York, and elsewhere. In our 
opinion, this allégation may be true and yet consistent with a stâte 
of facts which would make the injury to each corporation separate 
and distinct. The bill, therefore, must be amended either by dis- 
missing one of the complainants, or, if the apprehended injury be in 
fact a joint injury, by making the allégation to that effect sufficiently 
explicit. 

The second objection is to the jurisdietion of the court, and is 
made by a plea in abatement, in which it is alleged that the Adams 
Express Company is not a corporation or joint-stock association, but 
a simple copartnership, the parties interested therein having in 1854 
signed written articles still in force, and that 44 of said copartners are 
résidents in and citizens of the state of Maryland. The coneeded fact 
is that the Adams Express Company is a joint-stock association con- 
sisting of Bome 2,500 shareholders, citizens of many différent states, 
organized under the laws of the state of New York, having a président, 
treasurer, and other officers, and a board of managers, and that its 
shares are freely dealt in on the stock market. The New York stat- 
utes applicable to such an organization may be found in 8 Eev. St. 
N. Y. 1875, p. 762; 2 Eev. St. N. Y. 1882, (7th Ed.) p. 1543; Code 
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Civil Proc. § 1919; Const. N. Y. art, 8, § 3. By one section of thèse 
statutes it is provided that the associations mentioned therein shall 
not hâve the rights or privilèges of corporations, except as therein 
provided; but that they hâve the essential attributes of corporations 
bas been declared by the courts of New York. 

lû Waterbury v. Merchants' Union Exp. Co. 50 Barb. 160, the su- 
prême court said : 

"By an examiuation of thèse statutes it wiU be found that joint-stock com- 
panies possess the followiug qualities or attributes of corporations: (1) They 
can, like corporations, sue and be sued in a single or collective name, to-wit, 
the name of their président or treaaurer. (2) Their property or capital is 
represented in shares or certiflcates of stock, difEering in no respect from 
shares or stock certiflcates of corporations. (3) ïhe death of a member, his 
Insolvency, or the sale or transfer of his interest, is not a dissolution of the 
Company. (4) ïhey hâve perpétuai succession, or what is sometimes called 
the immortality of corporations. (5) They can take and hold real and Per- 
sonal estate in a collective capacity and in perpétuai succession. Cîorporations 
hâve no other attributes except the technieal one of a common seal." 

The statute provides that such an association may sue and be sued 
in the name of the président or treasurer for the time being, and pro- 
vides that the président and treasurer shall not be liable by reason 
of such suit in his own person or property, but that the suit shall af- 
fect only the joint property of the association. It is intimated by 
the New York court of appeals (60 N. Y. 532) that the officers who 
hâve thus by the statute légal succession are cobstituted a corpora- 
tion in the nature of a corporation sole. Whether this view is to 
prevail or not, the offieer sued does, by the statute, represent the as- 
sociation for the purpose of suit and judgment. If, as individuals, 
they represent the company, as a trustée represents his cestui que 
trust, then it is the citizenship of the individual sued which déter- 
mines the jurisdiction of the court. This view was held by one of 
the courts of New York in Bacon y. Dinsmore, 42 How. Pr. 377, in 
which it was ruled, on the application of the Adams Express Com- 
pany for removal to another state court, that the citizenship of Mr. 
Dinsmore, its président, determined the right of removal, and not the 
citizenship of any of the shareholders whom by statute he rep- 
resented. In the case of Fargo v. McVicker, 55 Barb. 437, on a 
question of removal from a New York state court to a fédéral court, 
the New York suprême court allowed the removal, holding that such 
associations were governed by the same principle as to removals as 
corporations, and that by the New York statutes the numerous share- 
holders were embodied, for the purpose of suing and being sued, 
into a new légal personality of the name used in the action, and that 
in this respect they were the same as a corporate body. The case 
of Adams Exp. Co. v. Trego, 35 Md. 47, in which, alleging that it 
was a corporation of the state of New York, the Adams Express Com- 
pany sought to remove a case, because of that alleged fact, to the 
fédéral court; and the case pf Rosenjield v. Adams Exp. Co. 21 La. 
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Ann. 234, in wliich, in the Louisiana appellate court, it procured a 
reversai of a judgment against it upon the ground that it was such 
a corporation, and that its pétition for removal to the fédéral court 
ought to hâve been granted ; and numerous other cases brought to 
the attention of the court, .in which it bas submitted to be sued as a 
New York corporation, — tend to show that, in the opinion of the ex- 
perienced counsel by whom it has at various times been represented, 
it was considered a New York corporation, and has enjoyed the im- 
portant privilèges of one. 

Our attention has been ealled to the able opinion of Judge McKen- 
NAN in Dinsmore v. Philadclphia & R. R. Go., delivered October 
25, 1875, but as we find that a différent ruling has prevailed in 
other circuits, we hâve felt it our duty to adhère to that which seems 
to us best supported by reasoning, analogy, and convenience. See 
Maltz v. American Exp. Go. 1 Flippin, 611; S. C. 3 Cent. Law J. 
784; Fargo v. Railroad Go. 6 Fed. Eep. 787. We think, however, 
that the complainants, in availing themselves of the New York stat- 
ute, must pursue its terms, and must amend their bill so that the 
suit shall be against the président or treasurer, (neither of whom, it 
is conceded, are citizens of Maryland.) The Maryland statutes hâve 
made spécial provision for such cases by providing (section 36, art, 
67, I^ev. Code 1878) that process may be served upon any person, 
firm, partnership association, company, or corporation, transacting 
the business of a carrier in this state, by service on any officer or 
agent. We pass, then, to the considération of the merits of the com- 
plainants' application. 

It is the duty of common carriers to give equal service on equal 
terms, and upon reasonable compensation, to ail who may apply to 
them, and it is the duty of the courts to enforce thèse obligations by 
appropriate remédies. The great utility and almost neeessity of the 
practice of the receiving express company advancing to the tendering 
company its accrued charges on the package tendered, as the busi- 
ness of express carriage is now conducted over the territory of the 
United States, is fuUy shown by complainant's affidavits, ànd is not 
denied. It is also shown how smoothly and safely to ail parties the 
business between Connecting carriers proceeds under this practice, 
and how difScult it would be to conduct the business without it. It 
is to be considered, however, that the défendant is not like a railroad 
company, which is a quasi public corporation, and in some states is 
declared by statute to be a public highway, and which is held bound 
to furnish reasonable and customary facilitles to its customers. The 
express company has had no franchise granted to it, and in the ab- 
sence of statute its liability is to be determined by the rule of the 
common law. The advancing of accrued charges is not imposed on 
carriers by the common law, and the right of any one to demand that 
this facility be accorded to him, if such right exists, must rest on un- 
justifiable discrimination : he must show that in substantially similar 
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cases tîie carrier complained of grants the facility to otliers in like 
Bituation with himself, and refuses it to him, and that this refusai is 
a discrimination necessarily prejudicial to him. 

The affidavits filed by complainants déclare that the practice of 
advancing charges is universal, but respondent's affidavits assert that 
no such practice prevails between two companies who are competitora 
for business at the point from which the package starts. In reply it 
is suggested that although this may be so, it is ouly so because, by 
agreement and unders^anding between the companies complained of, 
they do not compete with each otber, and at points where more than 
one of them has an office they each solicit business only for points 
reached by each exclusively, having in fact an understanding with 
each other as to the territory to be served by each. As complainants 
must rely upon the fact of discrimination, if for any reason that which 
is not granted to them is not granted to any other in like situation, 
then the ground for relief fails ; and the exception said to exist to 
the practice of advancing charges seems to us a reasonable exception. 

It would be unreasonable, it seems to us, to require a company 
which had a through express route, say from St. Louis to York, Penn- 
sylvania, to take a parcel at Baltimore from a company which had 
competed with it for the business at St. Louis, and could only carry 
it as far as Baltimore, and to require the receiving company at Bal- 
timore to advance and pay to its competitor its charges. In such a 
case the competing company would reçoive its pay for the carriage 
from St. Louis to Baltimore from the company having the through 
Une, before that company would itself receive its pay for the same 
service on the parcels which it was carrying itself, destined for York, 
Its competitor would f are at its hands better than it would fare itself 
on its through business. We are of opinion, therefore, that, at what 
are called in Mr. Trego's affidavit "competing points," défendant can- 
not be required to deal with complainants otherwise than upon the 
same terms as it deals with others in like situation, and we are not 
convinced by the affidavits that it does, under such circumstances, 
advance charges. But looking to the nature of the express business 
in this country, and the established methods generally pursued in its 
conduct, which bave been made known and explained by the affida- 
vits of the numerous managers of great expérience in the business, 
and some of which are matters of common knowledge, are there any 
circumstances under which an express company can be required to 
advance accrued charges to a tendering company. The settled rule 
is that a carrier cannot unreasonably discriminate against one cus- 
tomer in favor of another; it can make no distinctions which will give 
one employer an advantage over another. Hutch. Carr. §§ 279-303. 
Stock-yard Cases, 3 Fed. Eep. 775, and 18 Feb. Ebp. 3 ; Hays v. Penn- 
sylvania Go. 12 Fed. Eep. 309. Under ordinary circumstances the 
advancing of accrued charges to one customer and the refusaJ to do 
80 for another, or demanding prepayment from one customer and not 
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requiring it of another, might well be held not to be an unjuBtifiable 
discrimination, but a mère matter of discrétion. But is tbia so in a 
case in which the distinction is made arbitrarily, and the necessary 
resuit is to destroy the business of one customer and build up that 
of another? Can this possibly be consistent with that obligation of 
strictest impartiality to which carriers are rigidly held, and the vio- 
lation of which is condemned by ail courts as a disregard of their 
légal obligations ? 

It must be conceded that the gênerai rule is that a carrier cannot 
be compelled to carry without prepayment, and, a fortiori, a carrier 
cannot ordinarily be compelled to advance its own money to its cus- 
tomers; but when, by its encouragement, a System bas grown up of 
which advancing charges is an essential feature, and when it does 
advance charges for some of its oustomers and refuses to do so for 
others, and it is shown that this discrimination is necessarily fatal 
to the business of those to whom the facility is refused, and it is fur- 
ther shown that the facility imposes no risk or inoonvenience upon 
the carrier granting it, and is an essential facility and established 
usage of the business, is it going too far to say that in this respect, 
as in others not more essential, ail must be treated alike ? We strongly 
incline to the opinion that this reasonable doctrine must prevail. It 
seems to us that the evils resulting from such a discrimination, if al- 
lowed, are quite as apparent and dangerous as any of those which 
hâve been held to be unlawful. In this opinion, howeyer, we differ 
from at least two others of the circuit courts of the United States in 
which this same question between the same litigants bas very reeently 
been passed upon, and, in this condition of the litigation over this 
question between thèse parties, we shall not grant the preliminary 
injunction with respect to accrued charges, as prayed for. Baltimore 
é 0. R. Co. V. Admns Exp. Co. 22 Fed. Eep. 32. 

Aside from the question of advancing accrued charges, is there any 
other relief prayed for which complainants are entitled to hâve granted 
on this motion ? The afi&davits of défendant substantially admit that, 
aside from the matter of refusing to advance charges, it does, in other 
respects, propose to discriminate against the complainants. 

It is alleged in defendant's afi&davits that complainants hâve re- 
fused to stand to any agreement with the other companies in respect 
to the express rates to be charged the public, and it is alleged that 
the express business done by complainants is not charged by the Bal- 
timore & Ohio Eailroad Company with the usual charges made by 
railroad companies to express companies, and that thus, having the 
use of the railroad lines without charge, complainants bave reduced 
their express charges below a fair and reasonable living rate for such 
service, and that, to protect themselves from this unfair compétition, 
the three express companies mentioned in the bill hâve found them- 
selves obliged to refuse to facilitate complainant's business. However 
well founded thèse alleged grievances may be, they cannot justify de- 
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fendauti's refusai to carry goods tendered by or destîned for the corn- 
piaillants upon reasonable and customary terms. 

It is stated in the affidavit of Mr. Hoey, the defendant's vice-préai- 
dent, that the three companies mentioned in the bill to prevent the 
Baltimore & Ohio Express from seducing their clients and customers, 
bave notified it that after the fifteenth of October, 1884, the three com- 
panies would not receive from the Baltimore & Ohio Express Company 
express matter, and pay the charges of the Baltimore & Ohio Express 
tbereon, and that they would not thereafter receive express matter 
destined to points reached by the Baltimore & Ohio Express exclu- 
sively, until the charges of the receiving company were prepaid tbereon 
by the shipper. He states "that said three companies bave never 
refused, nor are they now refusing, to receive from the Baltimore & 
Ohio Express Company ail its express matter, and to convey the same 
to its destination on their Unes, and there to coUect the charges from 
the consignée. " Exclusive, tben, of the question of advancing accrued 
charges, there are two classes of cases with regard to which complain- 
ants ask relief : that is to say, the cases in which express matter 
starts from points on the Unes of complainants and is tendered to re- 
spondents for further carriage, and the cases in which express matter 
starts at points on the Unes of respondent destined for points reached 
by complainants exclusively. 

As to the first class of cases, wbile we bave said that we will not 
by injunction require défendant to advance charges, we see no reason 
why défendant should not be required to coUect the accrued chargea 
with its own from the consignée, and account for them to complainant. 
Indeed, that would seem to be the offer contained in the language 
used by Mr. Hoey, the defendant's vice -président, in his affidavit. 
This accounting can be done in such manner and at such reasonable 
times as will impose the least labor and inconvenience on both par- 
ties. There can be no hardship in requiring this to be done without 
charge, as confessedly the ordinary course of business of this défend- 
ant, except in dealing with the complainant, is to advance the ac- 
crued charge, and make no charge for the ultimate collection. 

Ab to the second olass of cases, the affidavits sufficiently show that 
to require prepayment of defendant's charges from the shippers, who 
tender packages to respondent destined for points reached by com- 
plainants' Unes exclusively, would be an oppressive discrimination, 
highly inconvénient to shippers, and calculated to cripple thé busi- 
ness of complainants on their own exclusive Unes. And, as to this 
class of cases, we think it is the duty of détendant to receive such 
packages without prepayment from shippers, provided complainants 
agrée and are ready to pay respondent's charges upon such packages 
on their being delivered to them. The défendant cannot be required 
to part with possession of such packages unless its charges are paid; 
but if complainants are willing to advance the charges, then défend- 
ant is without justification in refusing to accept the packages without 
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prepayment by the shippers. If the amendments we suggest as nec- 
essary are made, we will grant an injuuction to tiie eitent and upon 
the terms indicated in this opinion. 

BoKD, J., concurred. 



Pentlabge V. Pentlabge.* 

(Circuit Court, E. D, New York. Apri] 7, 1884.' 

EqUIÏT— PRACTICE — PlEADING — ANSWEB— EqUITT RtTLE 39. 

Plaintiffi fllcd a bill to procure a détermination, under section 4918 of the Ré- 
visée Statutes, of the question of interférence between a patent owned by him 
and a patent owned by the défendant. Défendant interposed a plea, which 
was overruled by the court. Tliereafter, plaintitE, by leave of the court, tiZed 
a supplemental bill. Défendant apphed to set up, in an answer to the suppie- 
mental bill, the same matter as had been set up in thu plea which had been 
overruled. Hdd, that neither equity rule 39, nor the practice of equity courts 
outside of the equity rules, would allow of the defendanl's being permitted to 
set up in an answer matter which had already, on the plea, been adjudged not 
to constitute a detense. 

In Equity. 

Preston Stevenson, for complainant. 

Brodhead, King é Voorhees, for défendants, 

Benedict, J. This is an application, made by the défendants, for 
permission to set up in their answer to a supplemental bill matter 
heretofore set forth by way of défense in a plea to the original bill, 
which plea has been, upon argument, overruled upon the merits. The 
action is instituted by virtue of section 4918 of the Eevised Statutes, 
to procure a détermination of the question of interférence between a 
patent owned by the plaintifï and a patent owned by the défendants. 
In défense a plea was interposed wberein was set up an English patent, 
prior in date to the plaintiïï's patent, and, as it is elaimed, for the same 
invention, which patent, if found to be as elaimed by the défendants, 
would show the plaintiff's patent to be void for want of novelty. This 
plea, having been set down for argument, was overruled upon the 
groun4 that in the proceeding authorized by section 4918 it is not per- 
missible for a défendant to attack the plaintiff's patent for want of nov- 
elty in the invention. Thereafter the plaintiff, by leave of the court, 
filed a supplemental bill in which he sets up, and by virtue of section 
4918, prays relief against a patent since the commencement of this 
suit reissued to the défendants, upon a surrender of the défendants' 
patent described in the original bill, and in place ihereof. Now the 
défendants apply for permission to set up in their answer lo tJie sup- 

1 Reported by R D. and Wyllys Benedict, of the New York bar. 
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plemental bill the same matter set up by them in their plea to the 
original bill. 

The défendants insist that, by virtue of equity rule 39, they, as 
matter of right, must be granted tiie permission sought. I do not 
understand equity rule 39 to confer upon a défendant an absolute 
right to set up in Mb answer matter that upon his plea bas been held to 
be no défense to the action. The défendants doubtless had the right 
to elect whether to set up the matter in question by plea or by an- 
swer ; but, having elected to set it up by plea, when this matter was 
determined, upon the argument of this plea, to be insufficient as a dé- 
fense, that question became res adjudicata in this eàse, (see Pentlarge 
V. Pentlarge, 19 Fed. Rep. 817;) and rule 39 confers upon the défend- 
ants no right, by setting up the same matter in their answer, to compei 
the court to adjudicate the same question a second time. So it was 
said in Huhbell v. De Land, 14 Fed. Rep, 471, and notwithstanding 
what is said in Sharp v. Reissner, 20 Blatchf. 10, S. C. 9 Fed. Rep, 
445, that case is not an authority to the contrary. The défendants 
also claim permission to set up this matter a second time in an an- 
swer by virtue of the practice of courts of equity outside the equity 
rules. But the cases cited furnish no authority for saying that the 
ordinary practice of courts of equity entitles the défendants to the 
relief hère moved for. When a plea states matter which may be a 
défense to the bill, though perhaps not proper for a plea, or infor- 
mally pleaded, it is usual to allow the plea to stand as an answer, 
(Mitf. & T. PL 391,) and in such a case permission may be given to 
insert such matter in the answer when the plea bas, upon argument, 
been overruled. But when a plea bas been overruled, upon argument, 
because the matter of the plea constitutes no défense to the action, 
the défendant, if he answers, must make a new défense. Mitf; & T. 
PI. 113. Hère the application is to be allowed to insert in an an- 
swer matter which bas already in this case, upon the défendants' own 
plea, been adjudged not to constitute a défense. I hâve not been 
able to find any authority supporting such an application, and I know 
of no reason why it should be granted. 



KiNG and others v. Omo & M. Ry, Co, and others. 

{Circuit Court, D. Indiana. December 4, 1884.) 

L Carsibr of Passengbrs — Obligations of— Injcrt bt Fellow-Passengbb. 

A common carrier of paasengers for hire is boiind to see that no harm cornes 

to a passenger from a fellow-passenger, whose conduct and condition clearly 

show that he is a dangerous person and likely to injure his fellow-passengers. 

2. Same — Duty of Employés. 

Where the conduct of a passenger Js such as to clearly show that he is dan- 
gerous, it becomes the duty of the employés of the company in charge of the 
train to keep him in close. custody and disarm him, or remove him from tlia 
train. 
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3. Same— CHANan of Employés. 

In cases 6f change of men in charge of passenger trains, the new men should 
be informed of everything known to those retiring which ought reasonably to 
be deemed important to a proper discharge of the carrier's duty. 

« 

Ch ancery. Intervening pétition of Matilda Wingate, administra trix. 

Percy Werner and Harrison, Miller é Elam, for receiver. 

John M. Lausden and Angus Leek, for petitioner. 

Woods, J. The claim in this case is for damages on account of 
the death of Alexander Wingate. who, on the twenty-eighth day of 
March, 1882, while a passenger in the cars of the défendant, going 
from St. Louis to Louisville, was shot and killed by one Haynes, a 
fellow-passenger. Some time after the departure of the train from 
St. Louis, Haynes, who had been drinking freely, was transferred from 
a sleeping-car by the conductor and porter of that car to the coach 
at the rear of the train, in which Wingate was riding, and in which 
Haynes had been before going into the sleeper. The reasons for this 
transfer are not explicitly disclosed by any witness, but it is not an 
unfair inference that Haynes had given such proofs of drunkenness 
and disorderly conduct as made his removal from the sleeper proper, 
if not, indeed, necessary. He continued disorderly and troublesome 
until near Vincennes, when, according to the language of the brake- 
man, he quieted down, At Vincennes there was a change of con- 
ductors and brakeman, and notice given to the new brakeman by the 
retiring one "that there was a drunk man on the train who had given 
some trouble, but had quieted down." No other or more spécifie no- 
tice than this of Haynes' conduct between St. Louis and Vincennes 
was given to those who were to hâve and did bave charge of the train 
upon the run from Vincennes eastward. In respect to the conduct of 
Haynes from the time of leaving Vincennes until the train had ap- 
proached North Vernon, Indiana, when he shot Wingate, and himself 
jumped from the train and was killed by the fall, or drowned, there 
is conflict between the testimony of passengers and of the conductor 
and brakeman. The master bas given credence to the testimony of 
the passengers, and, after rehearsing the évidence in some détail, con- 
cludes his report as foUows : 

"The rule of law upon which the claim for recovery is based in this case is 
comparatively new. It is this: that a cominon carrier of passengers for hire 
is bound to see to it that no harm cornes to a passenger from a fellow-passen- 
ger, whose conduct and condition clearly show that he is a dangerous person, 
and is likely to injure his fellow-paasengers. There is no doubt in this case 
that Haynes, who killed Wingate, was, at the time he flred the fatal shot, suf- 
fering from a lit of delirium tremeTis, If the employés of the receiver knew 
this, or should hâve known it from what they observed in Haynes' conduct 
prior to the shooting, and knew he had a revolver in his possession, the re- 
ceiver, in the master's opinion, is liable. 

"The master is also of the opinion that the receiver should be chargea with 
notice of the facts that came to the knowledge of his employés, whether upon 
the east or west division of the road. There is a serions conflict in the evi • 
dence as to the extent of the knowledge by the employés of Haynes' condition, 
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although upon the statements of Burke and Fessenden, the brakeman and con- 
ductor west of Vincennes, and the statements of Newton, Kenner, and Smith, 
the conductor, brakeman, and porter who were on the division east of Vin- 
cennes, it is apparent that the employés knew enough to require them, as pru- 
dent men, either to take charge of Haynes and guard Mm securely, or to 
hâve him put ofE from the train, to prevent his injuring passengers. They 
knew that he had been drinking between St. Louis and Vincennes. They 
knew that he had been ejeeted from the sleeping-car for misbehavlor, or on 
account of his drunken condition. They knew that he was frightened, and 
had the delusion that somebody on the train was seeking to knock him down 
and rob him of his money. They knew that he had been trying to give his 
money away to some of the passengers on the train, and that Le had asked 
the conductor to take charge of it for him. They knew that in going about 
the car he staggered or crawled over the tops of the seats from one place to 
another. They knew that by his miscouduct he had compelled Mr. CoUins 
and his wife and daughter to leave the seats they had been oecupying and 
seek others, to avoid him. They knew that he was afraid to be left alone in 
the car when the conductor got out at Mitchell to goto the front of the train, 
and asked to be let go with him, and was paeifled by the promise of the con- 
ductor that the brakeman would remain with him, the conductor promising 
to return in a few minutes. They knew that he had a revolver in his pos- 
session. 

"Mr. Newton, the conductor on the east division, recommended him totake 
a drink of liquor, seeing his nervous and excited condition. This he cer- 
tainly would not havedone if he thought the man was getting drunk; it was 
because of his nervous and excited condition, which indicated clearly to his 
mind that the man was suffering from or on the verge of delirium tremens. 
The conductor and brakeman both speak of the weak, tremulous voice, indi- 
cating that he was in a state of childish fear of harm from some one. Corn- 
ing to the testimony of the passengers, the master cannot disbelieve the state- 
ments of Mr. and Mrs. Ousley, and Mr. and Miss ColUns, that Haynes re- 
peatedly exhibited and flourished his revolver in the car, in the présence of 
the brakeman, although the brakeman dénies that he saw the revolver at any 
other time than when the conductor took up Haynes' ticket, some miles east 
of Vincennes. Mr. and Mrs. Ousley also swear that before the shooting Mr. 
Ousley vfarned the conductor, or the brakeman, that Haynes was dangerous, 
and that unless put ofE the train or disarmed would kill or injure some one with 
his pistol. The conductor insists that ho remark of that kind was made in 
his hearing until after the shooting, but the prépondérance of the évidence is 
the other way. 

"Upon the whole case, the évidence shows, in the opinion of the master, 
that the passenger Haynes was not only dangerous, but that his conduct was 
such as to clearly indioate it in such a way that it became the duty of the 
employés of the receiver, in charge of the train, to keep him in close custody, 
«nd disarm him, or remove him from the train at the flrst station after they 
learned of his dangerous condition. " 

Damages asflessed at $5,000. 

The criticisms made by counsel upon the testimony of some of 
the witnesses are not without plausible force, but not of sufficient 
weight to disturb the master's finding upon any material question of 
fact; and in respect to the proposition of law, "that the receiver 
should be oharged with notice of the facts that came to the knowledge 
of his employés, whether upon the east or west division of the road," 
I am not able to agrée with counsel that the master fell into essen- 



416 FBDBRAÏi REPOETEB. 

tial error. I think it must be true, in cases of change of men in 
charge of passenger trains, like the one made in this instance, that 
the new men should be informed of everything known to those retiring 
which ought reasonably to be deemed important to a proper discharge 
of the carrier's duty. But, while I do not think that the information 
given in this case by one brakeman to the otber was sufiûciently full 
and explicit, I do not deem it necessary so to décide. In my judg- 
ment, upon the conduct of the conductor and brakeman who took 
charge of the train at Vincennes, as shown by their own testimony, 
the liability of the receiver is put bèyond reasonable question. Their 
testimony shows that the man Haynes was excited, nervous, tremu- 
lous, and laboring under the manifestly unfounded delusion of pur- 
suit by enemies, on the train, who would rob or kill or harm him in 
some way, and that in childish but real fear of thèse things be ap- 
pealed to the conductor for protection. Whether from excessive 
drinking or from other cause, it is clear that for the time being the 
man was insane; and, possessed of a pistol, as he was known to be, 
the conductor, as a man of common understanding, knowledge, and 
expérience, ought to hâve apprehended the danger that he might 
mistake some passenger for his supposed pursuer and shoot him down 
in imaginary self -défense. 

That it was in the lawful power of the conductor, under the cir- 
cumstances, to hâve arrested, disarmed, restrained, or removed from 
the train this man goes without saying. By the common law, and 
especially by the statutes of this state, ample powers in thèse respects 
are conferred upon conductors and other railroad employés. Vinton 
V. Middlesex R. Go. 11 Allen, 304; Railroad Co.\, Anthony, 43 Ind. 
183; Railroad Co. v. Van Houten, 48 Ind. 90; Railroad Go. v. Van- 
dyne, 57 Ind. 576; Railroad Go. v. Griffin, 68 111. 506; Ind. Eev. St. 
1881, §§ 1702, 2091, 3922-3924. By thèse statutes it is provided that 
"the conductors of ail trains carrying passengers within this state 
shall be invested with police powers while on duty on their respective 
trains, may arrest and detain any person found violating any law of 
this state," and, "when any passenger shall be guilty of disorderly 
conduct, * * * the conductor is hereby authorized to stop his 
train at any place where such offense has been committed, and eject 
such passenger from the train, u«ing only such force as may be nec- 
essary to accomplish such removal, and may command the assistance 
of the employés of the railroad company." "Whoever is found in a 
public place in a state of intoxication," and "whoever draws, or 
threatens to use, any pistol, * • • shall be deemed guilty of a 
misdemeanor." Thèse powers, whether conferred by statute or de- 
duced from the principles of law, are given for the safety of those who 
travel by railroad, and any failure in a proper case to exercise them, 
contributing to the injury of a passenger, is a breach of the carrier's 
contract, for which damages may be allowed. This conclusion is 
«trongly supported by décisions made in analogous cases, eited in ar- 
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gument, oï which see the foUowing : Railroad Co. v. Hîndt^ 63 Pa. St., 
512; S. C, 7 Amer. Law Reg. (N. S.) 14; Railroad Co. v. Pillow,.7è'. 
Pa. St. 510; S, G. 18 Amer. Rep. 424; Flint v. Transportation Co. 
84 Conn. 554; S. C, 6 Blatchf. 158; Railroad Co. v. Bitrfce, 53 Miss. 
200; S. C. 24 Amer. Eep. 689; Britton v. Railroad Co. 88 N.,0. 
53G; S. C. 43 Amer. Eep. 749; Railroad Co, v. Flea.~man, lOSÏll. 
646; Stewart v, Railroad Go. 90 N. Y. 588; S. G. 43 Amer. Rep. 186. 
Exceptions overruled, and judgment upon the report. 



Gi.ENN, Substituted Trustée, ». Soulb.* ' 
Same v. Laba.tt.* 
Same v. Glennï.* 
s ame v, gotlb.* 

\Œreu.it Court, B. D. Loumana. November 29, 1884.) 

1. TrTJSTBB— RiOHT TO SUB IN A. PORBIGN JURISDICTION. 

A substituted trustée, under a deed of trust, appointed b^ a court, has title 
nnder the deed, and can raaintain an action in any jurisdictioa where it, might 
be deemed necessary to protect his right, notwithstanding tbât the couït so; 
appointing him also gave him the powers of a receiver, required a bond, aiid' 
ordered him to account; that canuot beconsidered as impairing his titls undei . 
the docd of trust or assignment. [lolmea v. Sherwood, 3 McCrary, 405 ; B. C. 16 
Vbv. Kep. 725. ' . > 

2. ASSEBSMENT FOR TJNPAID CAPITAL StOCK. 

A chaacery court has the authority to make a call necessary under the iterm» 
of subscription to charge the subscribers to the capital stock of a corporation 
with liabilityfor the amountaof unpaid subscriptions. Scovillv. Thayéf, 105' 
U. B. 155. 

3. Same — Action at Law. 

In such a case an action at law will lie, and in an action at law for suoh un- 
paid subscription such call or assessment ia necessary. 

4. Same — Prescription. 

Prescription did not begin to run until the cail was made, for until then the 
unpaid subscription was not exigible. 

On Exceptions. 

The plaintiff sues, as substituted trustée under the appointment of 
the chancery court of the city of Richmond, Virginia, to exécute the 
trusts of a certain deed of trust made by the National Express & 
Transportation Company, a body politic and corporate under the laws 
of Virginia, which court also gave him the powers of receiver of said 
Company, required a bond, and ordered him to account; to recover 
assessments made against the defendant3, stockhoiders of said com- 

1 Reported by Joseph P Hornor, Esq., of the New Orléans bar. 
v.22F,no.8— 27 
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pmyihj theBaîdchancery court. The défendants exoepted, (de- 
murred.) 

A. Goidthwaîté, iofpl&miiS. 

• J. O.Nvxoû, Jr.; F. L. Richardson, H. E. Upton, and D. C. Labatt, 
for défendants. 

Paed'ee,- |F; The view that I take of thèse cases is thai the substi- 
tuted trustée has title ùnder the deed of trust, and is therefore not to 
be x-egarded as a mère officer of the chancery court in Virginia. That 
court might hâve stopped short after appointing Glenn substituted 
trustée, and then there could hâve been no doubt about his right to 
maintain an action in any jurisdiction where it roight be deemed 
necesaary to protect his right. That the chancery court gave him 
the powers of a reoeiyer, required a bond, and ordered him to account, 
is a matter between him and the chancery court, and cannot be con- 
sidered as impairing his title under the deed of trust or assignment. 
See Holmes v. Sherwood, 3 McCrary, 405; S. C, 16 Fed. Bep. 725, 
and the authorities cited therein. , . 

I think there can be no doubt of the authority of the chancery 
court (on the failure of the board of direotors) to make the call nec- 
essary to enîprce the deed of trust, and necessary under the terms of 
subscription to charge the subscribers to stock with liability for the 
amounts of unpaid subscriptions. See Scovill v. Thayer, 105 U. S. 
155; And in an action at law for unpaid subscription, such call or 
assessment seems to be' necessary. See Çhandler v. Siddle, 3 Dill. 
477. . it cannot be contended that ail thé stookholders were neces- 
sary parties to the proceedings before the court making the call. 
Sée "Maryland case, and Sanger v. Upton, 91 U. S. 56. Prescrip- 
tion did not begin to run until the call was made, for until then the 
unpaid subscription was not exigible. Scovill v. Thayer, supra. In 
a case like this I thin°k it well settled that an action at law will lie. 
The exceptions will be overruled. 



Àmy and another v. Citt of Watbetow». 

{Circuit Court, W. J). Wisconsin. August 26, 1884.) 

Btatutb op Limitations. 

Courts caftnot ingrafl on statute» of limitations exceptions, not clesrly ex- 
pressed ; and where the J^ngyage of the statute is perfectly clear, it is the duty 
of the court to enforcË the law as it ânds it. 

At Law. 

Finches, Lynde é Miller, for plaîntiffs. 
Daniel Hall and Geo. W. Bird, for défendant. ' 
BuNN, J. This is an action brought upon three several bonds and 
interest coupons issued by the city of Watertown, June 1, 1856, to 
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the Milwaukee & Madison Eailroad Company. The bonds became 
due January, 1, 1877, and the summons wasissuedon June,19, 1883. 
To avoid thé plea of the statute of limitations, which would other- 
wise appear on the face of the: complaint to bave run upon the bo^d9 
and coupons, the plaintiff sets eut at considérable length facts which 
it will not be necessary to recite hère in détail, but which are intended 
to show that the plaintiffs bave been prevented from b^ringing their 
action sooner by the fraudnlent action of the officers of the défendant 
city, and espeoially of the mayor and common council in aasembling 
together, after their élection in each year and transaoting some nec- 
essary business for the city in a secret place, with olosed doors, un- 
known to the plaintiffs, and the people at large, and with persons on 
watoh to inform them of the approach of any person, and then filing 
their résignations, which, by law, took effect immediately. In brief, 
that the plaintiffs hâve used due diligence to obtain service of the 
summons, but bave been prevented by the fraudulent acts of the of- 
ficers of the défendant- city. The défendant dénies thèse allégations, 
and, as a separate défense, sets up the statute of limitations, to which 
plea the plaintiffs demur, and the question is whether thèse facta 
take the case out from the opération of the statute. The limitation 
applicable to the case is found in section 1, c. 63, Gen. Laws Wis. 
1872, which is as foUows: 

"No action brought to recover any sum of money on any bond, coupon In- 
terest warrant, agreement, or promise in writing, made or issued by any 
town, county, city, or village, or upon any installment of the principal or in- 
terest thereof, ahall be maintained In any court unless such action shall be 
commenced witWn six years from tlie time wlien such sum of money has or 
fihall become due. * * *" 

There are several exceptions to the opération of the statute con- 
tained in the laws of "Wisconsin ; as, (1) when the défendant is out of 
the state; (2) when défendant is an alien snbject or a citizen of a 
country at war with the United States ; (3) when the person entitled 
to brisg the action is ijnder âge, or insane, or imprisoned on a crim- 
inal charge; (4) where the commencement of an action has been 
stayed by an injunction or statutory prohibition. It is also provided 
that, where the action is for relief on the ground of fràud, the cause 
of action shall not be deemed to bave accrued until the discovery by 
the aggrieved party of the facts constituting the fraud. It is not 
claimed that the exception to the statute relied upon by the plaintiff 
in this case is found in the statute itself, and the question is whether 
there are any exceptions not provided in the statute that can be rec- 
ognized by the court. In examining a great many adjudged cases 
upon similar statutes, I find the prevailing ruling to be that, the lan- 
guage of the statute being' gênerai, it must reçoive a gênerai con- 
struction. Perhaps it would be more logical to say that, the language 
of the statute being perfectly clear, it is whoUy unnecessary to call 
in the aid of construction to ascertain its meaning; and that it la 
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the dtiiy ôf the court to enforce the law as it finds it, and noi to un- 
deïiàke to ingraft upon it exceptions and conditions that the législa- 
ture bas Ilot seen fit to put into it. The law is olear and intelligible, 
and by its express terras applies to ail cases not falling within one 
oirôthér of the excepted cases. It should, therefore, be faithfully ap- 
plied'by the courts, so as to make the statute, which is one of repose, 
uniform and Certain in its opération, and not made to dépend upon 
thë dëcisiori bf some eomplicated issue of fact or of fraud, created by 
■the pleàdihgs, foreign to the purposes of the law. If the court can 
put one exception into the statute not found there, it can more; and 
no litigant could know with any certainty whether his case would 
fall within the statute or not. And the duty of the court is rendered 
ail the more certain, if that were necessary, by the fact that certain 
express exceptions are contained in the statute, which is a clear im- 
plication against any ôther exceptions being made. 

The inquiry under a plea of the statute of limitations is always 
properly limited toafew simple topics; as, (1) -When did the cause of 
action arise ? Manifestly, in a case like this, when the bond or coupon 
ïëll due and was not paid, though it is claimed by the plaintiffs that 
it did not arise so long as the plaintiffs were prevented by the action 
ôf thè defendant's offieers from getting service on the mayor. By the 
same contention, if the maker of a note should conceal himself for a 
week after his note fcll due, so that summons could not be served upon 
him.the cause of action would not arise until he should corne out 
froin his biding-place so that service could be had. Nobody is capa- 
Ifele'of maintaining such a proposition.. (2) How long a period has 
elapsed from the time the cause of action arose to the time when suit 
was commenced? By limiting the inquiry to thèse simple questions, 
which was no doubt thè intention of the législature, the application 
ànd opération of the statute is made certain and uniform, and itô 
ieffect salutary. See the foUowing cases: Dupleix v. De Roven, 2 
•Ver'n:540; Hallv.Wyiourn,2Qa,\k.é20; Beckford y. Wade, 17 Nea. 
87; ' Hunier V. Gibbons, 1 Hurl. & N; 459 ; Brotcn v. Howard, 4 Moore, 
508; Impérial Gas-light é Coke Go. v. London Gas-lic/ht Go. 18 Jur. 
497; S.^ C. 2 G. L. Eep. 1230; Mciver v. Eagan, 2 Wheat. 25; Bank 
of the State of Alabama v. Dalton, 9 How. 523; Bowman v. Wathen, 
1 How. 189; Kendall v. U. S. 107 U. S. 123; S. C. 2 Sup. Ct. Eep. 
277; Wood V. Garpenter, 101 U. S. 136; National Bank v. Carpenter, 
Td. bôl ; ' Andreae v. Redfield, 98 U. S. 225; Leffingwell v. Warren, 2 
Black, 699; Gaines v. Miller, 111 U. S. 395; S. C. 4 Sup. Ct. Eep. 
426; Fisher v. Harnden, 1 Paine, C. C. 61 ; U. S. v. Maillard, 4 Ben. 
459; tJ. S. V. Muhletibrink, 1 Woods, 569; Gocke \. McGinnis, Mart. 
&■ Y. 361 ; York v. Bright, 4 Humph. (Tefln.) 312 ; Miles v. Berry, 1 
Hill, (S. 0.) 296; Howell v. Hair, 15 Ala. 194; Arrowsmith v. Du- 
rell, 21 La. Ann. 295; Yale v. Randle, 23 La. Ann. 579; Somerset 
Go. V. Vêghte, 44 N. J. Law, 509; Goleman v. Willi, 4:6 Mo. 236; 
Gallis X. Waddy, 2 Munf. 511; Gotiner v. Goodman, 104 111. 365; 
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State Bank v. Morris, 13 Ark. 291; Fee v. Fee, 10 Ohio, 469; Fa- 
vorite V. Bookher's Adm'r, 17 Ohio St. 648; Smith v. Bishop, 9 Vt. 
110; Peom Af. c& i?'. Z»s. Co. v. iîa«, 12 Mich. 202; Troup v. JEa;V« 
of Smith, 20 Johns. 33; Léonard v. Pitney, 5 Wend. 80; Demarest v. 
Wynkoop, 3 Johns. Oh. 129; iSacia v. De Graaf, 1 Cow. 856; Bucklin 
V. i^orii, 5 Barb. 393; Woodhury v. Shackelford, 19 Wis. 55; Lindsay 
V. Fttz/, 28 Wis. 177; Encking v. Siminons, Id. 272. 

The plea of the statute of limitations is held good, and the demurrer 
to it overruled. The plaintifls will be allowed 20 days in which to 
file suoh new or further pleading as they may be advised is proper, 
or in default thereof judgment will go for the défendant. 



Laied v. City op De Soto.' 
{Circuit Court, E. £>. Missouri. November 17, 1884.) 

1. Municipal Cohpoeations — Invalid Reorganization 

An invalid reorganization of an incorporaied town as a city cannot affect its 
corporate existence. 

2. Samb— Liability op Shccbssob. 

Wheie an incorporaied town la reorganized as a city, the latter becomes lia- 
ble for tlie former's debts. 
•3, Que Waebanto Pkooeedikgs iipon — When Binding. 

Bondholders of a city are not bound by quo warranta proceodings against it,» 
unless parties thereto. 

Motion for a New Trial. 

Mills é Flitcraft, for plaintiff. 

Joseph A. Williams, for défendant. 

MiLLEE, Justice. This case was submitted to the court wîthout a 
jury on the pétition and amended answer. The défense relied on is . 
that when the bonds were issued by the trustées of the town of De 
Soto no such corporation was, in existence. The plea set out that in 
August, 1872, such steps were taken that the county court of Jeffer- 
Bon county made an order declaring a certain boundary of land and 
its people a corporation by the name and style of the "Inhabitants of 
the Town of De Soto," and appointing trustées for its government. 
On the first day of October, 1872, thèse trustées issued the bonds to 
which were attached the coupons now sued on. The plea, after stat- 
ing thèse facts, proceeds to aver that afterwards, in the year 1877, 
the résidents of this town took proceedings to hâve it deolared a city 
of the fourth olass, and the county court made the necessary order to 
that effect. After this city government, with its mayor and aldermen, 
had continued for fiveyears, in 1882, some of the oitizens instituted 

iReported by Benj. F. Pdx, Esq., of the St. Louis bar. 
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in the proper state court a proeeeding by quo warranta, în ■wbîcli the 
court decreed, as the answer allèges, that the city of De Soto has 
ne ver existed. 

This decree is set up as an absolute défense and bar to the plain- 
tiff's recovery; as showing there was never any corporate autbority 
to issue thèse bonds. But it does net show this : (1) Because the 
decree dissolving the city organization bas no tendeney to show that 
the town of De Soto, which was organized and issued its bonds 10 
years before.was not a valid organization; (2) because thèse bond- 
holders were no party to this proeeeding; (3) because, if the city or- 
ganization of 1877 was absolutely void, the town of De Soto remained, 
and the city organization now sued, which was created by order of the 
county court after the dissolution of the ^rsi city organization by the 
decree in quo warranta, is the legitimate successor of the town of De 
Soto which issued the bonds, being composed of the same trustées and 
the same people, and is only a change in the name of the corpora- 
tion and in its mode of government. Broughton v. Pensacola, 93 U. 
S. 266. 

As this was the only défense made by the plea, the motion for a 
new trial is overruled, and judgment is to be entered for plaintiff. 



VlTERBO ». FrIEDLAIIDER.* 

{Ufreuit Court, E. D. Louisiana. Kovember 8, 1884.) 

Lbasb in LoniaiÀNA Law. 

The lessee of a sugar plantation, ■which, without any fault on the part of 
such lessee, was overflowed by tlie Mississippi river to tlie depth of several feet, 
eutirely destroying the sugar-cane, fillingthe ditchea, and otlierwise rendering 
it unfit for use as a sugar plantation, brought suit to annul the lease. Held 
that, under article 2699 of the Civil Code of Louisiana, the action would lie. 

On Exception of No Cause of Action. (General demurrer.) 

Charles Louque, for plaintiff. 

Oeo. H. Braughn, Chas. F. Buck, and Max Dinklespeil, for défend- 
ant. 

Paedee, J. The petitioner allèges that in October, 1883, he leased 
from the défendant, for a term of five years, a certain sugar planta- 
tion, with the growing cane then standing, at a yearly rent of $5,000 
per annum, for which he gave five promissory notes, due, respect- 
ively, in 1883, 1884, 1885, 1886, and 1887, the first one of which bas 
been paid; that during the high water of 1884 the levées in the 
neighborhood of the said leased plantation, proteoting the same from 
overflow, gave way, and, without any fault of petitioner, the water of 

iReported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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the Mississippi river completely covered saîd plantation to the depth 
of several feet, and entirely destroyed the sugaï-cane; fillçd the drain- 
iûg ditches, and did othôr damage to said plantation, which it is un- 
necessary to enumerate, so that it ceased to be fit for the pnrpose 
for which it was leased; that petitioner's only motiva in leasing said 
sugar plantation and growing crop of sugar-cane was to raise and 
produce sugar; that petitioner is not bound to .replace the property 
with its growing crop»of sugar-cane; that he bas demanded of the 
défendant to replace the sugar-cane leased, which bas been refused; 
and that refusai of the lessor "to maintain the thing in a condition 
such as to serve for the use for which it is hired" annuUed the lease; 
and that the property leased has been totally destrOyed as a sugar 
plantation. The prayer of the petitioner is for the annuUment of the 
lease and the return of the unpaid rent notes. The exception of the 
défendant raises the question whether, on the facts so stated and 
pleaded, the petitioner is entitled to relief. If during the lease the 
thing be totally destroyed by an unforeseen event, or if it be taken for 
a purpose of public utility, the lease is at an end. If it be only de- 
stroyed in part, the lassée may either demand a diminution of the 
price or a révocation of the lease. In neither case bas he claim for. 
damages. Eev. Civil Code La. art. 2697. If, without any fault of 
the lessor, the thing cease to be fit for the purpose for which it was 
leased, or if the use be much impeded, as if a neighbor, by raising 
his walls, shall intercept the light of a house leased, the lessee may, 
according to eircumstances, obtain the annulment of the lease, but 
has no claim for indemnity. Id. art. 2699. The lease ceases, of 
course, at the expiration of the time agreed on. It is also dissolved 
by the loss of the thing leased. Id. arts. 2727, 2728. 

Under thèse articles of the Civil Code, the plaintifif contends, as 
he leased a sugar plantation, to be carried on and maintained as 
such, that when, without his fault, the growing cane 19 destroyed, the 
draining ditches are filled up, and the plantation ceases to be fit 
for, and is totally destroyed as, a sugar plantation, he is entitled to 
the annulment of the lease. To defeat this view, the défendant re- 
lies upon article 2743 of the Eevised Civil Code, which provides for 
the abatement of rent of predial estâtes when a crop has been de- 
stroyed by unforeseen and extraordinary accidents. Under this ar- 
ticle of the Code, the suprême court of the state has decided that the 
overflow of the Mississippi river is of such fréquent occurrence that it 
cannot be considered an unforeseen event, and that a crevasse itself 
cannot be considered as an extraordinary accident. See Vinson v. 
Graves, 16 La. Ann. 162, and Jackson v. Michie, 33 La. Ann. 728. 
Thèse décisions may eut off petitioner from relief under article 2697; 
but I do not think they ought to affect his right under article 2699, 
which says nothing of unforeseen events or extraordinary accidents, 
but gives the right to a lessee to an annulment of the lease, if the 
leased thing ceases to be fit for the purpose for which it was leased, 
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and under article 2728, which provides for the dissolution of the lease 
•when the leased thing is lost. 

The pétition, on certain grounds, sets forth that the leased prop- 
erty has ceased to be fit for the purpose intended by the parties, and 
that it is totally destroyed as a sugar plantation. It is contended 
that the filling of draining ditches, and the total loss of the growing 
and seed cane, does not necessarily destroy the place as a sugar plan- 
tation,'nor render it unfit for the purpose of being carried on as a sugar 
plantation. The court has no judicial knowledge on thèse points, but 
will hâve to rely upon proof to be made. The averments of the péti- 
tion are taken to be true, and they seem to be full and positive enough 
to put the défendant on his défense. 

Another view of this case has been presented by counsel for pe- 
titioner, based upon articles 2046, 20é7, 2695, and 2729 of the Ee- 
vised Civil Code, to the effect that the petitioner, as lessee, is without 
fault, and that the défendant, as lessor, has neglected to fulfiU his en- 
gagements, and is in default, whereby the petitioner has the right to 
sue for a dissolution of the lease. The correotness of this view dé- 
pends upon what obligations under the lease devolved upon the de- 
fendant, and this can better be determined when the lease and the 
facts of the case are brought before the court. At présent we bave 
Only the allégations of the pétition, the lease not being a part thereof, 
although a copy is among the papers on file. 

With the distinct understanding that the court is passing upon the 
sole question whether the pétition states a cause of action, the ex- 
ception herein is ordered overruled. 



Prerioks, for the use, etc., v, Bermês. 

{Oireuit Court, D. New Jersey. November 7, 1884.) 

New TriaIi— Excbssite Damages — Peesonal Injurt. 

In an action for a personal iiijury caused by négligence, the damages cannot 
be measured by any flxed standard, but rest in the sound discrétion of the jury; 
and that discrétion cannot be interfered with by the court unless the damages 
allowed are so excessive as to warrant the belief that the jury must hâve been 
influenced by partiality or préjudice, or hâve been misled bv some mistaken view 
of the case. 

On Motion for New Trial. 

Gilbert Collins, for the motion. 

Salomon é Randolph, contra. 

Nixon, J. Three grounds are alleged why the verdict in the above 
case should be set aside and a new trial granted : (1) Because the 
évidence for the plaintilï did not disclose a right of action; (2) be- 
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cause thé verdict was against the weight of évidence; (3) because 
the damages were excessive. The first aud second points gb to the 
extent of challenging the propriety of any verdict for the plaintiff. 
The third, falling short of this, has référence only to the amount of 
damages. On the argument of the rule, the counsel of the défendant 
did not dwell upon the first and second, but laid mucb stress upon 
the third point. 

We bave given more than ordinary attention to the motion, (1) be- 
cause if the court had been charged with the responsibility of setting 
the amount of the damages which ought to hâve been recovered it 
would probably bave awarded a smaller sum than the jury gave ; and 
(2) because the case is one where the défendant has no opportunity 
of invoking the aid of an appellate court to correct any errors of 
judgment which may be committed hère; but, after a careful consid- 
ération of ail the points, we hâve not been able to find any ground 
which will justify the court in disturbing the verdict. The suit was 
fairly tried by able and experienced counsel. There was no prêteuse 
that anything more than compensatory damages should be demanded 
or awarded. The real plaintiiï was a child of tender years, who, it 
was alleged, was run over in one of the streets of the city of New 
York by a beer-wagon of the défendant, in conséquence of the neglect 
and careless driving of bis servant, and a compound fracture inflicted 
on the elbow of her left arm, which, the médical testimony went far 
to show, had not only occasioned much suffering in the past, but, by 
hindering a free use of the arm, would prove a life-long injury in the 
future. 

It is not, therefore, one of the class of cases where a légal measure 
of damages exista, as where one sues in trespass for an mjury to bis 
freehold, and where no right is involved beyond a mère question of 
property. In such cases the rule to be applied is a fair compensation 
for the injury done, as shown by the évidence, and the verdict is under 
the control of the couit. Berry ads. Vreeland, 1 Zab. 183. But the 
action in this case is for a personal tort, and the damages cannot be 
measured by any fixed standard ; they rest in the sound discrétion of 
the jury, and that discrétion cannot be interfered with by the court 
in the exercise of its discrétion. The rule hère is that the judgment 
of the jury, and not the opinion of the court, must govern in the assess- 
ment of damages, unless they are so excessive as to warrant the 
belief that the jury must hâve been influenced by partiality or préj- 
udice, or bave been misled by some mistaken view of the merits of 
the case. See "Wood's Mayne, Dam. 751. 

The jury was an intelligent one, and there is no évidence that the 
jurors were influenced by any of thèse motives. The damages are 
not 80 excessive that the court would be warrànted in inferring from 
their amount alone that they were thus influenced. The éléments 
of injury which they were to consider in making up their verdict were 
carefully stated to them by the court, and we know of no légal meagfure 



426 



FEPEBAL BEPOBTBB. 



1 

or criterion to which we may subject their judgmeat or détermine 
its reasonableness. 
The rule to show cause is discharged. 



United States v. Paynb and otbers. 
{JDistriel Court, D. Kanaai. December 11, 1884.) 

1. CONBPIRACT TO COMMIT OfPENSB AGAIN8T THE UnITED STATES — SetTLEMENT 

ON AND Return to Indian Uountet. 

A conspiracy to make settlement on Indian lands and to return to the Indian 
country, after being reraoved therefrom, is not an indictable offense, within 
the meaning of the conspiracy clause of chapter 8, Bupp. Rer. Bt. 484, or one 
that caii be prosecuted by criminal proceedings. 

2. Samb— PENAiiTr, How Recovebed. 

The proper proceeding in such a casa is by action under Rer. Bt. $ 2124, 
to reoover the penalty prescribed for such offenses. 

On Motion to Quash Indictment. 

J. R. Hallowell, U. S. Atty., for the United States. 

J. W. McDonald, for défendants. 

FosTEB, J. The indictment in this case charges the défendants with 
conspiring and confederating together to commit an offense against the 
United States under chapter 8, Supp. Eev. St. iSi. The offense al- 
leged, in brief, is that the défendants conspired and confederated to- 
gether among themselves and with other persons to enter upon and 
make settlement on certain lands belonging, secured, and granted by 
treaty of th» United States to certain Indian tribes, and lying between 
the Canadian and north fork of the Canadian rivers, in the Indian Ter- 
ritory, and commonly known as the Oklahoma lands. And also hav- 
ing, before that time, been removed from the Indian country by the 
miiitary forces of the United States, did conspire and confederate to- 
gether, and with other persons, to return to said Indian country com- 
monly known as the Oklahoma country, and also to enter upon lands 
known as the Gherokee strip or outlet in said Indian country; and 
charging défendants with certain overt acts to effect the objeot of 
said conspiracy, etc. 

The law concerning the entering and making settlement on Indian 
lands is found in section 2118, Eev. St. p. 370, tit. 38, and reads as 
f ollows : 

"Every person who makes a settlement on any lands belonging, secured, 
or granted by treaty with the United States to any Indian tribe, or surveys 
or attempts to survèy such lands, or to designate any of the boundaries by 
marking trees, or otherwise, is liable to a penalty of one thousand dollars. 
. The président inay, moreover, take such measures and employ such miiitary 
force as he roay ]udge neeessary to remove any such pérson from the lands." 

The law concerning the removalof persons from the Indian country 
further provides as follows: 
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"Sec. 2147. The superintendant of Indian aflfairs and the Indian agents aud 
subagents shall hâve aiithority to rèniove from the Indian country ail persons 
found therein contrary to law, and the président is authorized to direct tha 
military force to be èmployed in such removal. 

"Sec. 2148. If any person who bas been removed from the Indian country 
shall thereaftor at any time return or be found within the lûdian country, he 
shall be liablé to a penalty of one thousand dollars." 

It will be observed that the law fixes a penalty of $1,000 in either 
case, and section 2124 defines liow this penalty shall be enforced. It 
reads as foUows : 

"Ail pénal ties which shall accrue under this title shall be sued for and re- 
covered in an action in the nature of an action of debt, in the name of the 
United States, before any court having jurisdiction of the same in any state 
or territory in whieh the défendant shall be arrested or found, the one-half to 
the use of the informer and the other half to the use of the United States, ex- 
cept when the prosecution shall be flrst instituted on behalf of the United 
States, in which case the whole shall be to theîr use." 

The act to accomplish which this conspiraoy was formed, i. e., 
to make settloment on Indian lands, and to return to the Indian 
country after being removed therefrom, might be termed an offense 
against the United States, but it is evidently not an indictable offense, 
nor could it be prosecuted by criminal proceedings. It is an offense 
created by statute, with a definite penalty attaohed, and the mode 
prescribed for enforcing the penalty. The prosecution may be insti- 
tuted by an informer, and thus become a qui tam action. We find ail 
througb the acts of eongress a distinction made between proseeutiona 
for crimes and offenses, and suits for penalties and forfeitures. Thus, 
in defining the jurisdiction of the district court, (Eev. St. § 563,) after 
defining its jurisdiction of crimes and offenses, it reads asfollows: 
" Third, of ail suits for penalties and forfeitures incurred under any 
law of the United States." Again, in defining the jurisdiction of the 
circuit court, (Eev. St. § 639,) subdivision 20 gives the circuit court 
jurisdiction with the district court of crimes and offenses, etc. ; but in 
subdivision 4 of the same section, defining suits of whieh the court shall 
hâve jurisdiction, it expressly excepta from the circuit court jurisdic- 
tion of suits for penalties and forfeitures. 

In section 711, defining the gênerai jurisdiction of the United States 
courts, this distinction is again observed. Section 732 provides where 
such suits may be brought. Section 1047 prescribes the period of lim- 
itation in such suits. There are varions penalties prescribed for viola- 
tions of the internai revenue and navigation laws, and sections 3213 
and 4234 appertain to those subjects. From thèse several provisions 
of the statutes I am of the opinion that the acts charged do not show 
a conspiracy to commit an offense against the United States within 
the meaning of the conspiracy clause of chapter 8, Supp. Eev. St., and 
for this reason thèse indictments must be quashed. 
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Gilbert ». Weib Plow Co. 

{Circuit Court, N. B. Illinois. November 24, 1884.) 

Pajentb l'os Invbntions— Anticipatiok. 

"Where the devices used were ail anticipated by devices used in oldcr inven 
tions, the mère circurastance of a ditterent method of produclng the same re- 
suit in a combination will aot eatiile a claimant to the excliisive right to the 
use of such combination. 

In Equity. 

Geo. W. Dyer, for complainant. 

West é Bond, for défendant. 

Blodgett, J. This is a suit to restrain the infringement of patent 
No. 88,4:13, issûed as of March 23, 1869, to John G. Eobinson, for 
an "improvement in gang and trench plows," and for an accounting 
for protits and damages. This patent covers several devices, but the 
only one in controversy in this suit is what the patentée describes 
"as a device for adjusting the depth of the furrows." It consista of 
a movable arm or wheel-journal for the right hand, or furrow-wheel, 
■with an angular lever so connected with this movable arm that this 
*wheel-arm can be raised above or lowered below the end of the axle. 
The wheel-arm or journal is fastened horizontally to a grooved ver- 
tical plate, which is arranged to inove on a plate fixed vertioally to 
the end of the axle, and an angular lever fulcrumed on the axle is 
connected by a pitman with the grooved plate which carries the wheel, 
Bo that the axle may be raised or lowered by the movement of this 
lever in the notches of a ratcheted bar with which it is held in en- 
gagement by a spring. This feature of the patent is covered by the 
first claim, which is : 

(1) "The combination of the angular lever, A, ratchet, C, and spring, B, 
with the pitman, D, and sliding axle-tree arm, E, in the manner described 
and for the purposes set forth." 

The défenses are (1) that défendant does not infringe; (2) that 
the patent is void for want of novelty. 

The proof in this case shows that wheel-arms, whioh could be moved 
upon the end of the axle of a wheeled cultivator or plow so as to bring 
the axle, or one end of it, above or below the center of the wheèl, are 
old, and were well known long prior to the issue of this patent. In 
fact, it is only the axle inside the hub of the wheel which moves up 
or down in the complainant's device, or any of the devices shown in 
the proof, as the wheel always resta upon the ground, and the axle is 
the part of the device which changes its position. We find in the 
patent of Joseph Vowlea, for a cultivator, issued in February, 1860, 
a wheél-spindle, vertically movable on the end of the axle, the slides, 
or plates, to which the spindle or wheel-arms were fixed, having a rack, 
and levers being arranged with teeth to engage with the teeth or cogs 
of the rack, so as to move the wheel-arm up or down with thèse levers. 
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Eobinson, the patentée of complainant's device, also obtaiiie.d, in Le- 
cember, 1860, a patent for an "improvement in plows," ^herein he 
showed a wheel-arm arranged to be moved up or down so as to raise 
or lower the plows; but he showed no levers for this opération, the 
movable plate carrying the wheel-arm being held in place by pinsi, 
whieh were taken out to make the adjustment, and then replaced in 
other holes, as provided. In May, 1861, another patent was issued 
to Vowles for an "improvement in cultivators," showing the same 
device for a movable wheel-arm that was shown in bis patent of Feb- 
ruary, 1860. In the patent of Edwin J. Fraser, issued April 23, 
1861, for an "improvement in plows," a movable wheel-arm is shown, 
by which the axle is raised and lowered so as to adjust the axle hor- 
izontally when one wheel is running in the furrow. This adjustment 
is made by means of a lever with an eccentric or sector fulcramed 
on the top of the vertical guide or socket in which the wheel,-arm was 
moved. In the patent granted to J. L. & W. L. Black, Decpmbe/ 
19, 1865, a movable wheel-arm is shown, actuated; that is, rnovedpp 
or down by means of a chain fixed to the slide. which carrie4 the 
movable wheel-arm which is worked by a bent or angular leypr_ con- 
nected with the chain. So, too, the patent issued to A. Hammpnçl» 
issued Maroh 27, 1866, shows a wheel-arm movable up and do:vvn,.by 
means of a screw engaging in a toofhed raok on the plate» to which 
the movable arm is fixed. , , ,. ; 

ït tberef ore clearly appears that déviées for adjusting thejheight of 
one or both ends of the axle in relation to the center of the wh^el \vhen 
appliedto cultivators and plows was old before. the patent now before 
the court was grauted, ai))^ that in ail the pripr patents substaiitially 
the same mode of securing the movability of the axle was adopted,; 
that is, the wheel-arm was made f ast to a vertical plate, whicji }b either 
grooved so as to slide on a vertical plate fixed to the end of the axle, 
or the plate fixed to the end of the axle is grooved, and the, plate; fixed 
to the end of the arms slides in such grooves. We also fipd that in 
the Vowles patents of 1860 and 1861 the wheel-arm is aptua|ted b,y 
means of a lever having a toothed segment at the end which engages 
with the teeth or cogs of a rackattached to the plate which c^rries the 
wheel-arm; this segmentai lever being fulcrumed on a pin so:as tp 
move,the plate up or down without the aid of a Connecting link or pit- 
man. In the Fraser patent of 1861 a sector or eccentric is applied 
to raise or lower this movable wheel-arm. In the patent of. Black pf 
December, 1865, a bent or angular lever is shown attached;to a chain 
connected with the sliding-plate fixed to the wheel-arm ; and it also 
shows an arched or segment-shaped notched bar so arrangeras to 
engage with or hold the lever in any place within its range ; in ot)ier 
words, a ratchet bar. 

Hère we hâve in thèse older devices, as it seems to me, ail the élé- 
ments of the first olaim of this Robinson patent. Vowles' tjjypjpat- 
ents show levers with segments or eccentrics, and the teeth, or çpgs 
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on this segment engage with tëeth Upon the plate whioh carrîes the 
movable -whael-arm so as to raise or lower the wheel-arm. This 
segmentai lever is the équivalent of a bent or angular lever, the 
rounded or segmentai surface with its teeth or oogs making it un- 
necessary to use a pitman or link in order to obtain the necessary 
vertical movement of the plate carrying the wheel-arm. In the Fra- 
ser patent the lever and sector or eccentric performs the same ofSee 
as the angular lever, and is the meohanical substitute or équivalent 
of the angular lever. In the Black patent of 1865 an angular or 
bent lever is shown operating with a ratchet exactly in the same 
manner and for the same purpose as the lever. A, and ratchet, C, in 
the first claim of this Kobinson patent, while the chain performs the 
same function as the pitman, D, in Eobinson's combination. It is 
true, there is no spring shown or described like the spring, B, in Eob- 
inson's patent, but it is so palpable that a lever, in order to operate 
with a ratchet, must hâve some device to hold it in engagement with 
the ratchet that I think any meehanic would assume, from an exam- 
ination of the drawings of the Black patent, that it was intended that 
the levers should hâve sufficient spring or elasticity in a flat or side- 
wise direction to make a separate spring unnecessary as a locking 
device. The Hammond device, working by means of screws, did not 
require, so the patentée says, any device for locking the wheel-arm 
in place, as the screw would remain as it should be set. 

The problem which Towles, in both bis patents, and Fraser and 
Black were attempting to solve was to raise or lower this movable 
wheel-arm by means of a lever to be actuated from the driver's seat 
or standing place. They ail used substaiïtially the same device for 
making the axle arm movable; they ail used levers, which were 
either angular levers or the usual and well-known meohanical sub- 
stitutes for the angular lever. The toothed segment of Vowles and 
the Fraser lever, with the sector or eccèntric at the end, are ail noth- 
îng but angular or bent levers, while Black used an angular lever 
with a notched ratchet to hold it in place, the chain acting as a pit- 
man, having side elasticity enough to keep it in the notches where it 
might be set by the operator. But, even if it should be thought that 
' ail the miner éléments of this claim are not found combined in either 
of those older devices, it is enough to say that the levers shown sup- 
ply, by their own peculiar structure, the parts, such as the pitman and 
spring, and make the pitman and spring of Eobinson's patent unnec- 
essary. Suppose, for illustration, that Eobinson had been the first 
to make a movable wheel-arm on the end of an axîe, so as to give to 
' a plow or cultivator the means for àdjusting the height of the axle 
above or below the center of the wheel, and had adopted the Vowles 
device of a lever with a toothed segment, and cogged or toothed ver- 
tical plate; would not any one who should aftérwards adopt a bent 
lever and pitman, to accomplish the same resuit, be held to be a 
most palpable infringer ? 
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It seems to me thèse o^Id devices of VpwJes, Fraser, and Black are 
interchangeable with the combinations showii inthis patent. They 
were ail old and well-known devices for obtaining the desired resiilt, 
which was to move this wheel-arm up or down by means of a lever; 
or, in other -words, to obtain from the lever the desired Une of mo- 
tion, as ail know that the movemeut of the ends of a lever are in the 
arc of a circle, and if a right Une of motion, either vertical or hori- 
zontal, is required it ia obtained either by cogs or a link or bent or 
angular lever; and thèse inventions, prior to Bobinson, having shovén 
by their devices how this could be done, there is no novelty nor any- 
thing that rises to the merit of invention in the combination shown 
in this patent. This Eobinson patent shows the device for raising 
or lowering the wheel-arm, as applicable to the furrow-wheel, and he 
says it is his device for regulating the depth of the furrows, while de- 
fendant's plows show the adjusting device upon the land-wheel, and 
defendant's claim is that this adjusting device bas nothing whatéver 
to do in their organization with regulating the depth of the furrow, 
but says it is solely for the purpose of leveling the axle so as to make 
the plows run flat or level, when one wheel is in the furrow, or tïie 
plow is running on a side-hill. 

The complainant's experts bave, at considérable length, expounded 
the dynamics of plowing and attempted to pro-ve that the depth of 
the furrow, even with a plow mounted upon wheels, is wholly de- 
termined by the draught from the devis at the end of thè plow-beam, 
and insist that Robinson's idea of regulating the depth of the plow- 
ing by the height of the axle is ail a fallacy. It will be noticed, hbw- 
ever, that in Eobinson's organization his plow-beams are placed on 
top of his axle-tree, and I cannot understand how the depth of the 
furrow is not, to some extent, controlled by the height of the axle. 
If, by the opération of the draught upon the devis, the plows hâve to 
run more shallow than the limit of the height of the beams upon the 
axle admits, then the béams must carry clear of the ground the 
wheels and the entire structure of the wheel-carriage; while it is 
plain that the plow can, under no oircumstances, no matterwhat may 
be the relation of the draught from the devis, run deeper than is al- 
lowable by the axle under it; in other words, the plow must' run level. 
It is pivoted on the axle, if it is to go deeper than the level deter- 
mined by the height of the axle, it must drop its rear end down, and 
the moment this is down, it begins to run out of the groun,d, whilp if 
the forward end drops down, under the action of the draiight from 
the team on the clevis, the heel or rear of the plow rises, and it runs 
on its point, as the plownien say, 

It must be admitted that even if Eobinson believed at the time 
he made his invention that its chief merit or litility was to regiilate 
the depth of the furrow, and it bas turned out in practice that he 
was mistaken in that regard, he is still entitled to whatéver merit 
there is in his device, even if it does not operate as he expected; and 
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therefore, if the chief feature of utility in his device was that of lev- 
eling the axle, so as to make the plow run level or flat, he is entitled 
to that merit if it was his invention; but we iind that Fraser, in 1861, 
designed and arranged his movable wheel-arm expressly for the pur- 
pose of leveling his plows, while Hine, in 1863, Black, in 1865, and 
HaiiiTnond, in 1866, changed the height of the axle for the purpose of 
ieveliiig thé plow. Vowles' machines of 1860 and 1861 were both 
(suitiVators, and bis device for raising and lowering the axile was to 
iift thé plows or cultivator teeth out of the ground, for the purpose of 
turning at the eiids of the rows, or transporting the machine frôm 
fieîd to field. The point is made by complainant's experts, and was 
àlsp insisted upon in argument that Yowles' cultivators were not 
"pràetical machines by reason of their size and complication of parts, 
but ï apprehend this does not affect the question for which they were 
cited hère; be certainly shows in his spécifications and drawings a 
device' for movable wheel-arms and levers for actuating them, by 
which the axle can be raiséd or lowered, which is as equally appli- 
cable to a plow as to a cultivator ; indeed, a cultivator is but one form 
of a piow, and I think, therefore, for the purpose of determining the 
question of the novelty of Eobinson's patent, or limiting its daims, 
thèse cultivator patents of Vowles are entirely admissible. 

Upon the question of itifringement, I do not think the device used 
by défendant for raising or lowering the wheel-arm ot the land-wheel 
in their plow shows the same combination claimed in the Eobinson 
patent for raising and lowering his furrow-wheel, because the defend- 
arit does not use what can be technically called a pitman; but it uses 
a bent lever connected with the sliding plate by a link, and défend- 
ant holds the lever in place on the ratchet by a trigger and spring 
which is différent in its action and construction from complainant's 
fiât spring, B; while it clearly appears from the proof that the means 
for fixing the movable arm to the end of the axle and the levers by 
which the arm is moved for the purpose of adjusting the height of 
the axle are ail shown in the older art to such an extent as to bave 
fully anticipated ail that is shown in the complainant's patent. The 
blder art certainly shows, in the patents I hâve cited, the sliding wheel- 
arm, B, and angular and segmentai levers and seetors by which this 
wheel-arm is moved up and down, so as to change the plane of the 
end of the axle, and, as I hâve already said, it seems to me by en- 
tirely équivalent means to those shown în the claims of the complain- 
ant's patent. Indeed, the defendant's plow seems to me more nearly 
a mère mechanical modification of Fraser 's and Black's devices than 
an imitatioij, either in form or principle, of the Robinsoa device. The 
bill is therefore dismissed for want of equity. 
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GOTTFBIED V. CbEBCENT BeEWINQ Co. 

Samb V. Gaff and others. 
Same V. Hace and otbers. 

{Oireuit Court, D. Indiana, December 6,1884.) 

1. PaTENTB POB iNVBNTrONS. 

Evideuceof stittlements for infringements is not compétent to show a license 
fee or royalty, and a license for the future, given wholly or partiallyin consid- 
ération of Buch settlements, is not admissible in évidence against a stranger. 

2. Pkacticb— ilASTBR's REPORT — Erborb Eliminated. 

Exceptions to a master's leport wiU be overruled, notwithstanding errors 
coramitted, if upon the entire report it is évident ihat the errors did not aflect 
tlie conclusion. 

Exceptions to Master's Eeport. 

Banning de Banning, for complainants. 

Parkinson é Parkinson, for défendants. 

Woods, J. The exceptions filed are needlessly numerous and pro- 
lix. The question to be considered is whether the damages awarded 
the plaintif! for the infringement of bis patent are excessive. In so 
far as the master has found that the proof showed an established roy- 
alty or license fee, within the meaning of Seytnour v. McCormick, 16 
How. 485, 1 think he erred, I am still of the opinion declared in Na- 
tional Car-brake Shoe Co. v. Terre Haute, etc., Co. 19 Fed. Eep. 514, 
and Westcott v. Rude, Id. 830, that évidence of settlements for in- 
fringements is not compétent to show a license fee or royalty; and, 
upon the same principle, a license (for the future) given wholly or 
partially in considération of a settlement for infringements, is not ad- 
missible in évidence against a stranger. There are other minor points 
concerning which I find it unnecessary to form an opinion. Like those 
stated, they are eliminated f rom the case by the final position upon 
which the master rests his conclusion. "There is a square conflict," 
says the report, "in the evidepce of the plaintiff and défendant as to the 
value of the invention. * * * In my judgment, the évidence of 
the complainant ou this point is entitled to the greater weight, and, 
irrespective of any supposée license fee or royalty, I regard fifteen cents 
per keg, and one dollar and fifty cents per cask, for each pitching, a 
fair and reasonable rate for estimating complainant's damages." 
There is nothing in the record to justify a disturbance of this conclu- 
sion, although the contrary évidence, standing by itself , is undeniably 
strong. 

It is shown that soon after the issue of the patent the patented 

machine was offered to the public, and in some instances sold, at 

priées varying from $100, at first, to $80, $60, and $40, at later 

dates ; and that in a contract between the patentées, wherehy one of 

v.22K,no.8 — 28 
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them was to manufacture and sell the machines, it was stipulated 
that the other .should be èntitled to a royalty of $10 only upon each 
machine, While I am of opinion that thèse facts constitute compé- 
tent évidence against the plaintiff in respect to the value of the in- 
vention, being in the nature of admissions, I do not agrée with coun- 
sel for défendants that the plaintiff is concluded thereby, since sales 
were not made in such numbers and at such uniform priées as to con- 
stitute an established license fee. 

Exceptions overruled, and judgment on report for the several 
amounts therein uamed for the respective cases. 



Hatch V. Adams.' 

{Circuit Court, E. D. Pennsj/îmnia. October 20, 1884 , 

Patents von. Invektions— Rightb Acquired bt Purohash fbom Tbrkitorial 
Absignbe. 

A purchaser of patented articles from a territorial assignée of the patent does 
not acquire the right to sell the articles, in the course of trade, outside the ter- 
ritory grantcd to his vendor. 

Final Hearing. 

This was a bill filed by 0. L. Hatch, the owner ot a patent for im- 
provement in spring bed-bottoms, and Elmer H. Grey & Co., to whom 
he had given an exclusive license in certain territory, against W. J, 
Adams, a dealer in bed-bottoms, who was selling such patented im- 
provement within said territory. The case was argued upon the fol- 
io wing facts, a statement of which was by agreement filed in lieu of 
an answer and proofa. William B. Hatch was the inventer of an 
improvemént in spring bed-bottoms, the right to which was secured 
by reissued letters patent No. 9,576. By varions assignments the 
title to said letters patent became vested in G. L. Stillman. On Au- 
gust 1, 1881, Stillman assigned to Mrs. Nellie C. Hedley his right, 
title, and interest in said invention for, to, and in the state of New 
York. On June 28, 1882, Stillman assigned to the complainant, 0. 
L. Hatch, ail his right, title, and interest in said letters patent. On 
September 5, 1883, Nellie C. Hedley granted to Francis A. Hall the 
exclusive license and right to make, use, and sell said improvemént 
within the following designated places, viz. : to manufacture in the 
city of New York or Brooklyn, and sell in the state of New York and 
elsewhere. On April 1, 1884, 0. L. Hatch granted to Elmer H. 
Grey & Co., oomplainants, the exclusive right to make, sell, and vend 
said improvemént within the territory comprising the states of Penn- 

' Reported by Albert B. Quilbert, Esq., of the Fhiladelphia bar. 
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sylvania, New Jersey, Delaware, Maryland, Virginia, West Virginia, 
North Carolina, South Carolina, Florida, Alabama, Mississippi, Lou- 
isiana, Georgia, Tennessee, and the District of Columbia. The re- 
spondent, William J. Adams, was a dealer in bed-bottoms in Phila- 
delphia, and, in the course of bis business, purchased from Francis 
A'. Hall, in New York, bed-bottoms containing the patented improve- 
jnent. Thèse bed-bottoms Adams brought to Philadelphia and sold 
in the course of bis business to dealers in the latter city. To restrain 
suoh sales the présent bill was filed. 

Frank P. Prichard, for complainant. 

The act of July 8, 1870, (section 4898, Eev. St.,) gives to pat- 
entées the right to convey exclusive rights to the patent to the whole 
or any specified parts of the United States. This act is rendered 
nugatory and its intention frustrated if purohasers from a territorial 
assignée may sell outside the territory of the vendor, since it would 
prevent the patentée, after granting the right for one territory, from 
conferring exclusive rights for other territory. The circuit court dé- 
cisions relied upon by respondent were ail cases of use, not sale in the 
market, by the purchaser of the patented article, and when the ques- 
tion was presented to the suprême court of the United States in 
Adams v. Burke, 17 Wall. 453, that court held that the purchaser of 
a single article might use it outside the territory, because a distinc- 
tion had foeen established between a use and a sale in a number of 
cases in which it had been held that the sale of a patented article, 
for use in the ordinary affairs of life, withdrew it from the monopoly 
of the patent, but the sale of a right to sell the article was the oon- 
veyance of a portion of the franchise. Seè Bloomer v. McQuewan, lé 
How. 539; Wilson v. Rousseau, 4 How. 646; Chaffee v. Belting Co. 
22 How. 217; Bloomer v, Millinger, 1 Wall. 340; Mitchell v. Haw- 
ley, 16 Wall. 544. The principle thus established is conclusive in 
favor of complainant. If the purchaser of an article for use may use 
it anywhere, because he buys, not a portion of the franchise, but a sin- 
gle article, which he thereby withdraws from the market and conse- 
quently from the monopoly, it foUows that a purchaser for sale in the 
trade may not use it outside the prescribed territory, because he 
would be thereby attempting to use a portion of tho franchise not 
granted to the assignée, and, instead of withdrawing the article from 
the monopoly, attempting to reap the benefit of the monopoly. 

Warren G. Griffith, for respondents. 

The assignmeut of the right, title, and interest of a patentée in a 
patent for a specified territory, gives to the assignée every right which 
the patentée could bave himself exercised within the territory, includ- 
ing the right to sell to any person, and for any purpose, and to con- 
vey a good title to the article sold, which thereby becomes withdrawn 
from the monopoly, as if sold by the patehtee. See Bloomer v. Mc- 
Quewan, 14 How. 539; Adams v. Burke, 4 Fisher, 392; McKay v. 
Wûoster, 2 Sawy. 373; Paper Bag Cases, 105 U. S. 771; Sim. Pat. 
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195; Walk. Pat. § 288. In Bloomer v. McQuewan, Chief Justice 
Taneï says : 

"And when the machine passes to the hands of the purchaser, it is no 
longer within the limits of the inonopoly. It passes outside of it, and is no 
longer under the protection of tlie act of congress. * * * The implement 
or machine becoraes his private, individual property, not protected by the 
lavvs of the United States." 

Tbe opinions of the circuit courts in Adams v. Burke and McKay 
V. Wooster cover the case of a sale, as well as of a use, and should 
be foUowed by this court. It is true that in Adams v. Burke the su- 
prême court recognized the fact that a distinction might exist between 
use and sale, and in affirming the judgment deemed it only neces- 
sary to say that the article could be used in another territory, but 
they expressed no disapproval of the opinion of Judge Shepleï on the 
question of sale. In McKay v. Wooster the bill prayed for an in- 
junction to restrain the use and sale of tbe article. The question ol 
the right to sell was elaborately discussed in tbe opinion of the cir- 
cuit court, and the injunction was refused. This ease was afflrmed 
by the suprême court, without argument) 11 days after the décis- 
ion in Adams v. Burke, and the fact that no opinion was filed, i©di- 
cates that the opinion of the circuit court was approved. This case 
décides the question hère at issue in favor of the respondent. 

McKbnkan, J. This case involves a single question, to-wit : Has 
a purchaser of patented articles from a grantee of an exclusive right 
to manufacture and sell under the patent in a specified part of the 
United States, the right to sell the articles in the course of trade, out- 
side the designated limits covered by the grant to his vendor ? In 
the absence of authority to the contrary, we would feel constrained 
to answer this question in the négative. While the patent act secures 
to an inventer the exclusive right to manufacture, use, and sell his 
invention, it authorizes him to divide up his monopoly into territorial 
parcels, and so to grant to others an exclusive right under the patent 
to the whole or a specified part of the United States. Undoubtedly, 
the grantee would take and hold the right conveyed subjeot to the 
limitations of the grant, and hence he could not lawfuUy exercise it 
outside of the territorial limits to which he was restricted. It would 
be illogical, then, to assume that he could confer upon a vendee a 
privilège with which he was not invested, and which he, could not ex- 
ercise himself. It has been held, however, that an unrestricted sale 
of a patented article oarries with it the right to its unlimited use. 
But the reason upon which this rule rests involves a plain distinction 
between the right to use and the right to manufacture and sell an in- 
vention, and is inapplicable to their définition. In Adams v. Burke, 
17 Wall. 465, Mr. Justice Miller thus explains the import and soope 
of the décisions on the subject : 

"We hâve repeatedly held that where a person had piirchased a patented 
machine of the patentée or his assignée, tliis purchase carried with it the right 
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to tlie use of that machine so long as it was capable of use, and that the ex- 
piration and renewal of the patent, whether in favor of the original patentée 
or his assignée, did not affeet this right. The true ground on which thèse 
décisions rest is that the sale by a person who bas the full right to malte, 
sell, and use such a machine carries with it the right to the use of that machine 
to the full extent to which it can be used in point of time." "The right to 
manufacture, the right to sell, and the right to use are each substantive rights, 
and may be granted or conferred separately by the patentée." "But, in the 
essential nature of things, when the patentée, or the person having his rights, 
sells a machine or instrument whose sole value is in its use, he receiyes the 
considération for its use, and lie parts with the right to restrict that use. 
The article, in the language of the court, passes without the limit of the mo- 
nopoly ; that is to say, the patentée or his assignée having, in the act of sale, 
received ail the royalty or considération which he claims for the use of his 
invention in tliat particular machine or instrument, it is open to the use of the 
purchaser vyithout turther restriction on aecount of the monopoly of the pat- 
entée." 

The only question in this case, as shown by the pleadings, involved 
the right of the purchaser of coffia-lids, bought within a radius of 10 
miles from Boston, the right to màke, sell, and use which was re- 
stricted to that circle, to use them outside of it. The court sustained 
the right, saying: 

" That so far as the use of it was concerned the patentée had received his 
considération, and it was no longer within the monopoly of the patent. It 
would lj:> to ingraft a limitation upon the right of use not contemplated by 
the stritute, nor within the reason of the contract, to say that it could only be 
used within the ten-miles circle. Whatever, therefore, may be the rule where 
patentées subdivide their patents, as to the exclusive rigiit to make or sell 
within a limited territory, we hold that, in the class of machines or impl'e- 
ments which we hâve described, when they are once lawfully made and sold, 
there is no restriction upon their use to be implied for the beneflt of the pat- 
entée, or his assignées or licensees. " 

Even with this careful limitation of the judgment of the court' 
Justices Beadbby, Swayne, and Strong dissented, insisting that the 
locality of the use, as well as of the manufacture and sale, of the pat- 
ented article was restricted by the grant, and that it ought, accôrd- 
ingly, to be enforced. It may be said, then, that while this case, with 
others which précède it, détermines for peculiar reasons that the law- 
ful sale of a patented article carries with it the right to the unrestricted 
use of such article as to time or locality, it is the faîr import of them 
that no other "substantive right" conferred by thé patent is thereby 
aflFected. 

Our attention bas been called to two cases decided by the circuit 
court which demand a brief notice. The first of thèse was Adams 
V. Burke, 4 Fisher, 392. It was decided by Judge Sheplby, and his 
statement of the law is certainly broad enough to cover the right to 
sell as well as the right to use a patented article outside of a re- 
stricted locality. But only the latter right was involved in the case. 
What was said then by the learned judge touching thé right to sel' 
was cleariy ohiter, and when the case reached the suprême court 
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{Adams v. Burke, 17 Wall, supra,) that court expresdy treated the 
right to manufacture and sell, and the right to use, a pateuted arti- 
cle as distinct substantive rights, and decided the la-w only as it re- 
lated to the exercise of the latter right. The remaining case {McKay 
V. Wooster, 2 Sawy. 373) was ruled upon the opinion of Judge Shep- 
LEY in Adams v. Burke, evidently upon the hypothesis that an extra- 
territorial sale of a patented article was a necessary subject of dis- 
cussion. 

But, with this serutiny of thèse cases, we are nnembarrassed by the 
rule of comity which would lead us to conform our own judgment to 
that pronounced by the circuit court elsewhere for the sake of uni- 
formity of décision ; and, in view of the state of the law as it has been 
expounded by the suprême court, we feel authorized to express our 
own judgment that a sale of patented articles in the ordinary course 
of trade, outside the territorial limits to which the right to sell is re- 
stricted by the patentee's grant, is unwarranted. There must, there- 
fore, be a decree in favor of the complainaut, with costs. 



Hatoh and others v. Hall. 
{Oireuit Court, 8. D. iTea York. Decemher 4, 1884.) 
Patents t-ob Inventions — iNjtnscTioN — Inpringbment in Anotheb Dibtbict— 

CmZBNSHIP. 

The citizenship of an infringer 'within the district where the suit is brought, 
gives the right to proceed in such district against him persoually to prevent 
infringement elsewhere. 

In Equity. 

Frank P. Prîchard and Biàdle & Ward, for complainants. 

B. F. Watson, for défendant. 

Wheelbb, J. The right of the défendant to the orators' patent for 
the territory comprised within the state of New York would seem to 
afford him no right to sell for use, within the territory still owued 
by the orators, the patented articles made by him in his territory. 
This is shown in the opinion of McKennan, J., in Hatch v. Adams, 
ante,4Si. But no good reason yet appears why he should not be 
permitted to advertise the articles and sell them in New York, although 
the purchasers may take them into the orators' territory. The citi- 
zenship of the défendant within this district gives the right to proceed 
hère against him personally to prevent infringetaent elsewhere. The 
motion for an injunction is granted so far as to restrain sales by the 
défendant or his agents within the orators' territory, and denied as 
to the residue. 
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Frazer and others v. Gates & Sooville Ibon Woeks. 

{Utrouit Court, N. D. Illinois. Auçust 9, 1884.) 

Patknts fob Inventions — Obe and Stonb Cbttshbr — Buxtbb, Rbissdb No. 
3,633 — VALiDirr of Claim: 1— Infiungbmbnt. 

TKe flrst claim of reissued patent No. 3,633, granted to J. W. Butter, Septem- 
ber 7, 1869, for an ore and atone crusher, the original patent being No. 88,216, 
dated March 23, 1869, construed, and heM valid and infrlnged hj défendant. 

Blodgbtt, J. This suit is brought for the alleged infringement of 
reissued patent No. 3,633, granted to J. W. Butter, September 7, 1869, 
the original patent being No. 88,216, dated Maroh 23, '1869, and for 
an accounting for profits and damages. Complainants olaim as as- 
signée of Butter, and no question is raised as to their title. Infringe- 
ment is iusisted upou only as to the first claim of the patent. The 
machine described in this patent is an ore or stone crusher, and con- 
sista of a hollow cylinder within which an oscillating cône revolves, 
crushing the material to be operated upon between the outer periph- 
ery of the cône and the inner lining of the outside cylinder or casing. 
The testimony in the case shows that prier to the date of this patent 
crushers had been known and used, having an outside casing or crush- 
ing chamber, and where the crushing was produced by the revolving 
of a crushing cône in a conical orbit, but in ail the prior devices dis- 
closed in the proof the power operating the crushing oone had been 
applied at the top of the crushing cône instead of the base, but in the 
Butter device the power is applied at the base, or rather below the 
base of the cône, whereby a much more effective crushing force is 
secured ; and this change increases the working power and usefulness 
of the machinery to such a degree as to seem to me to constitute a 
patentable différence between this and prior devices in the art. But- 
ter describes his device as foUows: 

"The invention relates to that class of crushing and grinding machines in 
which a conical grinder or crusher, with concentric and eccentric bearings, is 
operated withiii a stationary upright cylinder or chamber, or in which the 
crushing chamber is made conical and the crusher straight, and the inven- 
tion consists in a universal or bail and socket support aboyé the cylinder, 
from which the crushing cône is suspended on an oscillating arbor, rigidly 
connected with a rotating eccentric box, carrying its lower extremity, and 
which is fltted in' the hub of a horizontal gear-wheel so as to rotate in an 
annular conical orbit within said gear-wheel, but having no rotation on its 
own axis, whereby a grinding or rubbing action as well aa crushing effect is 
produced, instead of a crushing action only, as in similar machines wherein 
the cône rotâtes around its own axis." 

And the claim of the patent which it is alleged défendant, infringes 
is upon the portion of the device described in the foregoing langnage, 
being for "the cône, B, on the arbor, D, when sustained and operated 
in such manner as to swing in a conical orbit around the axis of its 
surrounding cylinder without rotating around said arbor, substan- 
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tially as set fortb." The défendants manufacture a crusliing-maeliine 
whieh shows a crushing cône upon an arbor, suspended by a univer- 
sal joint within a cylinder in such manner as to swing in a conical 
orbit around the axis of the surrounding cylinder. In other words, 
ail the éléments and distinctive characteristios of the Eutter device 
are found in the défendants' machine. The cône, the cylinder, the 
arbor or shaft upon which the cône is suspended, the driving-wheel by 
which the eone is revolved in a conical orbit by means of an eccentric 
box in the driving-wheel, are ail found in the défendants' machine, 
and performing the same function which thosô parts perform in the 
Eutter device. The défenses set up are: 

, (1) T'nat this flrst claim is such an enlargement and expansion of the patent, 
as originally issued, as to be substantially for a new invention, not found in 
the original spécifications and drawingg. (2) That by the terras of the spécifi- 
cations and drawingsof the reissued patent the cône, B, raust berigidly fixed, 
not onlyto the arbor, D, but alsotothe horizontal gear-wheél, G; while in the 
défendant' s machine the arbor, D, re volves so as to impart a double or com- 
pound motion to the cône. 

It will be noticed that the reissue in this ca,se followed very soon 
after the issue of the original patent; the original being dated March 
23d and the application for reissue having been filed July 20th of 
the same year; so that this reissue is not obnoxious to the charge of 
lâches, which was so prominently characteristic of the reissued pat- 
ents in the cases of Miller v. Brass Co. 104 U. H. 350, and James v. 
Campbell, là. 356. 

It seems to me that the invention deseribed in this first claim is 
obviously found in the drawings and spécifications of the original 
patent. He certainly, in his spécifications, describes the outer cyl- 
inder, A, the crusher, B, the oscillating arbor, D, the bail and socket 
joint, B, by which the arbor carrying the cône is suspended in the 
outer cylinder, and the gear-wheel and eccentric box by which the 
cône is made to swing in a conical orbit around the axis of the outer 
cylinder. This is shown, not only in the spécifications, but in the 
drawings, and if, by inadvertence or mistake, a claim for it was omit- 
ted in the original patent, certainly no complaint can be made that the 
patentée did not make proper haste to hâve it corrected. It seems to 
me that the reissued patent is for nothing which was not clearly shown 
in the original spécifications and drawings, and if Eutter was the 
first inventor of the combination or arrangement of parts shown, ar- 
ranged to operate as shown, then he was entitled to cover it by this 
first claim of the reissue. I find mueli more^ difficulty with the sec- 
ond objection made to this patent than with the first. It must, I 
think, be admitted that the spécifications are obsourely drawn, and 
that much difficulty is encountered in giving them a construction or 
ascertaining what kind of a machine the inventor really intended to 
describeand direct the construction of. This difficulty centers around 
the question as to whether the crushing cône is to be connected rig- 
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idl}' witli the rotating eceentric box, by which the conieal motion at 
the base is obtained. ïhe language oî the description is: "The 
crushing cône is suspended on an oscillating arbor rigidly oonnected 
with a rotating eceentric box, carrying its lower extremity, and which 
is fitted in the hub 6f a horizontal gear-wheel, so as to rotate in an 
annular orbit within said gear-wheel, but having no rotation on its 
own axis;" and then again, after describing in détail the différent 
parts, and their mode of opération, he says : "In this arrangement 
the crusher, B, does not rotate on its own axis." 

It is further contended by the experts who hâve been examined in 
behalf oî défendant that the drawings necessarily show that this 
patentée intended that the crushing cône ehould not only be fixed rig- 
idly upon the arbor, but that the arbor should be stepped or fastened 
rigidly into the eceentric box, so that neither the arbor nor the cône 
would bave any rotating motion, except such as is given by the driv- 
ing-wheel. G, carrying both the cône and arbor around the inner sur- 
face of the crushing cylinder, without allowing the cône to revolve on 
the arbor, or the arbor to revolve on its own axis, The patentée also 
says that he intends his cône shall bave a grinding and rubbing ac- 
tion, as well as a crushing effect upon the material to be operated 
upon; and ail agrée that this compound efïect of grinding and rub- 
bing, as well as crushing, can only be obtained by allowing the crush- 
ing cône to rotate, either upon the arbor or with the arbor; that is, 
either the cône must turn upon the arbor, or else the arbor must 
turn and carry the cône with it. If the true construction, as con- 
tended by the défendants, is that this cône is to be rigidly fixed soas 
to bave no rotation either upon its own axis or with the arbor, then 
ail the witnesses concur that a practicable crushing-machine could 
not be constructed under thèse spécifications, because the effect of 
fastening the crushing cône rigidly so that it would simply gyrate or 
swing. around in a conioal orbit inside the cylinder, having only the 
squeezing or crushing, and not the grinding, action, upon the material 
to be operated upon, would not make a useful or practicable stone 
breaker or crusher. The complainant, however, insists that it is not 
necessary to construe this description, either in the claim or in the 
body of the spécifications, so as to require this rigid adjustment of 
the crushing cône; and, after a careful study of the spécifications, 
drawings, and model, I conclude that the description of the invention 
in the body of the spécifications should be read: "The crushing cône 
is rigidly suspended on an oscillating arbor connected with a rotat- 
ing eceentric box, etc.," thus transposing the position of the word 
■'rigidly,'" so asto express, as I think, what the patentée really meant 
by the description which he used. The same reading may, perhaps, 
as contended by the complainant's counsel, be obtained by changing 
the punctuation, and placing a comma or semicolon after the word 
"rigidly," as the words are arranged in the spécifications, instead of 
placing it where it is, after the word "arbor," and the proof from the 
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file wrapper shows that Butter did not punctaate thîs claîm, but the 
punctuation was probably made by the printer or Bome person equally 
Tinauthorized. 

By the reading I hâve suggested we hâve the direction to enspend 
the oone rigidly on the arbor, and the drawings show a square arbor 
passing through a square hole in the cône, thereby making the cona 
rigid on the arbor, and it will be noticed, in examiuing the drawings, 
that after the arbor passes through below the cône it is shown as a 
round shaf t ; that is, it is a square shaft where it passes through the 
cône and a round shaft below that where it stands upon or isinserted 
in the eccentric box, by whichit is carriedin aneccentric orbit around 
the cylinder. No provision is shown for rigidly locking or faslening 
the arbor, so that it cannot revolve in the eccentric and carry the 
cone with it inside the cylinder ; on the oontrary, ail that is shown 
in the drawings would seem to indicate that it was the purpose of the 
patentée to pivot or step the lower end of the arbor into the eccen- 
tric box, so that the arbor would be free to revolve in either direction 
while swinging in a conical orbit around the axis of the cylinder ; 
and this view is strengthened by the certified patent-office model in 
évidence in the case. It is true that the proof shows that this model 
passed through the fire in the patent-office of 1877, but there is no 
proof that it bas been changed, and the fidelity with which the draw- 
ings follow the model produced in évidence satisfies me that the 
model, as now shown, is substantially the same it was at the time 
the drawings were made; in other words, I conclude that the draw- 
ings were made from the model, and show the condition of the model 
at the time the drawings were made. The model shows a round 
shaft stepped into the eccentric box in the driving-wheel so as to give 
a free rotating motion to the arbor and the cone while swinging in 
the performance of the work assigned to them. The model, as I un- 
derstand the rulè, is not to be resorted to for the purpose of construct- 
ing the patent, except in cases where the spécifications are ambigu- 
ous or uncertain ; but hère, I think, there is doubt as to what the 
patentée meant by the language used in his spécifications, and there- 
fore we hâve the right to resort to ail sources which will throw light 
upon his meaning; and this model certainly does aid in showing 
what kind of machines Eutter intended to construct under his spéci- 
fications. I do not understand from the proof that this model was 
entirely destroyed by the fire of 1877 in the patent-office, and bas 
been reproduced, but only that it was somewhat injuredand bas been 
repaired, but the material feature whether the arbor was rigidly fixed 
to the eccentric box could hardly bave been changed, unless the model 
had been destroyed and reconstructed, of which there is no pïoof. 
Certainly the model, as it now appears, shows the arbor revolving in 
the eccentric box. 

It was further urged that figure 2 of the drawings shows the arbor 
to be a square shaft, with its square lower end inserted into the ec- 
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centric box, so as to permît of no rotating motion in the arbor; but 
I am satisfied that figure 2, which purports to represent a horizontal 
section through the line, x, x, does not represent the base of the ma- 
chine or point where the arbor is attached to the eccentrio box, but 
this line, x, x, wbieh is not shown in the drawings, by some omission 
of the draughtsman, should be and is near the base of the cône, and 
not a section through the top of the driving-wheel, or through the 
driving-wheel ; in other words, that it does not represent the man- 
ner in which the arbor is stepped or inserted into the eccentrio box, 
but represents the shape of the arbor where it passes through the 
cône. I am conscious that thèse spécifications are ambiguous and 
unoertain, and give much weight to the position taken by the de- 
fendant in this case as to the mode in which a machine is to be built 
under thèse spécifications, and fully agrée with the leamed counsel 
for the défense that, if their construction of thèse spécifications and 
claim is correct, and that a Butter machine must bave the rigid cône 
and arbor, so that there shall be no rotating of the cône within the 
cylinder, then there is no infringement of this patent, beoause if 
Eutter's idea, as embodied in his description, required a rigid arbor, 
that is, a cône, having no rotating motion either upon the arbor or 
with the arbor, then the défendants do not infringe this first claim of 
the reissued patent. But, as already said, I think the true construc- 
tion of this patent not only allows but requires that the arbor shall 
be so flxed to the eccentrio box as to be free to rotate, carrying the 
cône with it, and, this being the case, the défendants, in my estima- 
tion, bave palpably infringed this claim, 

It will be noticed that the claim of the reissued patent is for a cône 
that does not rotate around the arbor, and the palpable meaning of 
the spécification is that the cône is to be rigidly fixed to the arbor; 
but I find no such provision that the arbor shall not rotate and carry 
the cône with it. 

If it is deemed material that proof shall be put into the record as 
to the true reading of the drawings in regard to the line, x, x, I will 
allow such proof to be taken and filed. 
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Simpson v. DiVis.* 



{Circuit Court, E. D. New York. April 8, 1884.) 

1. Patents for Inventioks — Infringbmbnt — Mbasueb ov Damages. 

D. was proved to hâve infringed a patent of 8. for making newel posts, by 
selling 101 newels, which embodied the design of S., at $7 each. It appeared 
that they cost $5 each to make, and that a fair manufacturer's profit on each 
was 10 per cent. Reld, that the profit of D. for the use of the patent of S. on 
such newels was $1.50 apiece, or $151.50 ; that proof that D. sold other newels 
of a design not patented at the sarae priée did not dispel the presumption that 
the amount realized by hira above thu cost of manufacture and the manufac- 
turer's profit was the profit realized by him from the adoption of the design. 
of S. 

2. Same— Rev. St. « 4918. 

HM,furthev,Xh&t under section 4919 of theRevised.Statutes.asconstrued by 
the suprême court in Birdsall v. Owiidge, 93 U. S. 64, S. must be decreed to re- 
cover of D., in addition to the $151.50, as much more, making the recovery 
$303, that sum being proved to be the damages of 8. 

In Equity. Exceptions to master's report. 

Edwin U. Brown, (Arthur Murphy, of counseï,) for plaintiffs. 

N, H. Clément, for défendant. 

Bbnedict, J. This case cornes before the court upon the master's 
report of the plaintiffs' damages and the defendant's profits arising 
out of an infringement by the défendant of the plaintiffs' patent for 
a design for newel posts. The first exception is weil taken. The 
proof is that défendant sold 101 newel posts of the design covered by 
the plaintiffs' patent, inatead of 119 as reported by the master. The 
second exception is not well taken. The proof is that 101 newels 
made and sold by the défendant embodied the design secured to the 
plaintiffs by their patent. The third exception is not well taken. The 
proof shows that the défendant made 101 newel posts similar to the 
plaintiffs' newel posts. The cost of making thèse posts is shown by 
a stipulation made between the parties to be $5 each. The testimony 
shows that 10 per cent, is the fair manufacturer's profit on the con- 
struction of such an article. The défendant sold the newels so made 
by him for $7 each. His profit, therefore, for the use of the plain- 
tiffs' design is $151.50. It is eontended by the défendant that the 
proofs show that at the time he was selling newels of the plaintiffs' 
design he was also selling newels of other designs, not patented, from 
which sales he realized as much as he did from the sales of the plain- 
tiffs' newels, and therefore it is said no profit accrued to the défend- 
ant from the use of the plaintiffs' design. But the remainder of the 
price realized from the sale of newels of the plaintiffs' design, after 
deducting the cost of making the newels, and a fair profit for their 
manufacture, must be presumed to represent the profit realized by 
the défendant from his adoption of the plaintiffs' design, in the con- 

ï Reported by R. D. and Wyllys Benediot, of the New York bar. 
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struction of the newels Bold by him. And thîs presumption is not 
dispelled by proving that the défendant realized the same profit from 
adopting, in the manufacture of the newels sold by him, a différent 
and unpatented design. The fact that a certain profit is realized from 
the adoption of the design of A does not show that no profit is real- 
ized from the adoption of the design of B. The fourth exception 
raises the question whether the plaintiffs can, by virtue of section 4919, 
Eev. St., reciover damages resulting from the defendant's infringement 
of their patent in addition to the profits realized by the défendant. 
Doubts appear to hâve existed in regard to the meaning of the provis- 
ion in section 4919, but I understand the suprême court in Birdsall v. 
Goolidge, 93 U. S. 64, to hoid the effeot of the statute to be this : that 
when it appears, in a case in equity, that the defendant's profits, de- 
rived from the use of the plaintiff's invention, do not amount to so 
much as the plaintiff's damages arising from the infringement, the 
court may add to the amount of the defendant's profits a sum suffi- 
cient to make the amount awarded by the decree equal to the plain- 
tiff's damages. So the décision referred to is understood in Child v. 
Boston de Fair Haven Iran Works, 19 Fed. Eep. 268. 

Under this construction of the statute the plaintiffs, upon the proofs 
in this case, may bave added to the défendants' profits the sum of 
$151.50, making the recovery $303, which is the amount of the plain- 
tiffs' damages as shown by the proofs. 



KlMBALIi V. CUNNINGHAM.' 
(aircuit Oourt, M. D. Kew York April 24, 1884.) 

PATBNT8 FOR INVENTIONS— PATENT NO. 149,896 — TAG OR TiCKET FOR TlCKETINO 

, Olothb, Etc. — Infringement. 

K. was the owner of a patent for a certain form of tag or ticket used for 
ticketing clotha, etc. The daim of the patent was for " a size or quality 
mark or ticket composed of two layers of paper, between which is secured tTie 
head or bridge of the fastening springs, which extend through the bottom 
layer, and are adapted to fasten the ticket to a fabric." K., having brought 
a suit against C. to restrain the infringement of the patent, applied for an in- 
junction. It appeared that the défendant made a ticket, having a staple se- 
cured to.a tag liy an eyelet, the lips of which clamped the 'Jridge or head of the 
staple to, the underside of the tag. Edd : That what K.'s patent purported to 
secure was the method of attaching the fastening spring or staple to the tag; 
that the defendant's ticket did not infringe on that method, and the motion 
for an injunction must be denied. 

In Equity. Motion for preliminary injunction. 
Townsend, Dyett é Einstein, for plaintiff. 
Wm. C. Witter, for défendant. 

> Reported by R. D. & Wyllys Benediot, of the New York bar. 
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Benedict, J. This case cornes before the court upon a motion for 
a preliminary injunction to restrain the défendant frora making and 
selling a certain form of tag or ticket used for ticketing oloths and 
other similar fabrios, and alleged to be an înfringement upon a pat* 
ent No. 149,896, issued to Halmeah Van Grasen, April21, 1874, and 
ownéd by the plaintiff. The plaintiff's patentas for an invention, the 
object of which is, as stated in the patent, to provide a ticket capable 
of being more readily attached than those heretofore in use. The 
invention is stated to consist in constructing tickets with metallic 
points at the back, which, upon being pressed against the fabric, will 
pass through the same, and by being bent back of the cloth "will ef- 
fectually secure the ticket to the cloth in a neat and strong manner. 
The claim reads thus: 

"As an article of manufacture, a size or qnality mark or ticket, composed 
of two layers of paper, between which is secured the head or bridge of the 
fastening springs, which extend through the bottom layer, and are adapted 
to fasten the ticket to a fabric." 

The invention hère sought to be secured does not, as insisted by 
the plaintiff, consist in the employment of a tag having soft metallic 
prongs securely fastened to the tag so as to attach it readily to the 
goods. If that were the invention, the patent would be void for want 
of novelty. What the patent purports to secure is the method of at- 
taching the fastening springs or staple to the tag. No more is as- 
serted in the claim, and the patent is limited to the method there 
described. The novelty of the invention thus sought to be secured 
consists in the method adopted for securing the staple 40 the tag. 
The distinctive feature of this method is constructing the tag of two 
layers of paper or other similar material, and placing the bridge or 
the head of the staple between the layers, which are then pasted or 
otherwise fastened together. The patent is, by its terms, confined to 
a ticket having a tag which is composed of two layers fastened to- 
gether and a staple which is secured to the tag by placing its bridge 
or head between the layers of the tag. The défendant makes a ticket 
having a staple similar to the staple of the Van Grasen ticket secured 
to a tag by an eyelet, the lips of which clamp the bridge or head of 
the staple to the underside of the tag. Such a ticket does not, in my 
opinion, infringe the plaintiff's patent, for the reason that a tag com- 
posed of two layers is not necessary in the defendant's tag, and the 
staple is not secured to the tag by placing the staple between any lay- 
ers of the tag; Clamping the head of the staple to the underside of 
the tag is not, in my opinion, équivalent to securing the head of the 
staple by placing it between the layers of the tag and pasting the lay- 
ers together. 

Motion for injunction denied. 



STABE V, MCSLIjEB. 447 

oTARE and others v. MuelIiEB and othen. 

(Digtriet Court, JV. Z). Illinois. December 8, 1884.) 

BBAMBN'S WAGES — OONTRACT — QUANTUM MbRUIT. 

Whcre seamen sbip for a voyage at a stated sum as compensation, and the 
voyage is broken up by disaster or péril of the sea, and no cargo is carrietl or 
freight earned, no recovery can be had for the time services were rendered hy 
the seamen. The court caunot override the contract and award compensation 

to the seamen upon the quantum mertiit. 

In Admiralty. 

Wm.L. Mitchell, for libelants. 

Schuyler é Kremer, for respondents. 

BïiODGBTT, J. This is a libel for wages. The libelants shipped as 
seamen on the schooner Ketchum, of which respondents were owners, 
on the twenty-sixth day of Oetober, 1883, for a voyage from Milwaukee 
to Gill's pier, and from thence with a cargo of lumber to Chicago. 
The schooner arrived at the pier on the twenty-eighth day of Oetober, 
and commenced loading, but, rough weather setting in, she hauled off 
from the dock, intending to ride ont the storm at anchor. The storm, 
however, increased, and she was driven ashore on the morning of the 
thirty-first of Oetober, where she afterwards became a total wreck. 
' Libelants, by their contract, were tohave $20 for the entire voyage, 
or round trip, from Milwaukee to Chicago. At the request of the 
captain of the schooner, after she had gone aground, the seamen re- 
mained at a boarding-house on shore until the underwriters sent 
a wreeking-tug, for the purpose of endeavoring to get her ofif, as the 
captain anticipated that their services might be wanted by the wreck- 
ing party, and they so remained in waiting at the captain's request. 
After the wrecking party arrived, which was about j;he third of No- 
vember, attempts were made to get the vessel off, which proved un- 
availing, and it appearing from investigation that the bottom of the 
vessel was substantially gone, the libelants, under the direction of 
the wreekers, assisted in stripping her sails and other removable 
property from iTer, and when that was done they were furnished with 
transportation to Chicago or Milwaukee, whichever port they wished 
to retum to, and, excepting a small amount, received no further or 
other compensation at the time of their discharge. 

The original libel claimed pay of the owners of the schooner for 
the proportion of time they served before the wreck, and from the 
insurance company who had issued the policy on the schooner for 
the time they were ■ employed in helping the wreekers. The insur- 
ance company, after the proof was takeh in the case, paid the libel- 
ants for their time from the first day of November up to the time they 
were discharged, when the wreck was abandoned, together with the 
costs of this suit up to that time ; and the only question now remain- 
ing is whethér anythipg is due libelants from the owners of the 
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schooner for services rendered up to the time she went ashore. The 
contract, asihavé said, wasacoutract for the entire voyage, and the 
principle invoked by respondents is that it was a complète contract, 
and the court cannot divide it and give libelants any proportion of 
the amount they would hâve earned if the voyage had been consun» 
mated. 

I had occasion to very fully examine this question in Thorson v. 
Peterson, 10 Biss. 530, S. G. 9 Fed. Rep. 517, and there held that 
in a round- trip contract by seamen nothing was earned if the voyage 
■was broken up by péril of the sea, so that it could not be completed. 
This case was affirmed by his honor, Judge Deummond, and is reported 
in 11 Biss. 497, S. G. 14 Fed. Eep. 742 ; but in Mb report in this case 
the commissioner seems to be of the opinion that the learned circuit 
judge did not take the same view as I did, as to whether the seamen 
were entitled to part pay on an unperformed voyage. I hâve examined 
Judge Dbummond's opinion very carefuUy. He does not criticise the 
conclusion of the district court in any particular, and I cannot see 
how he could bave affirmed the decree of the district court without 
Bubstantially agreeing with the law as applied by the district court in 
référence to this class of contracts. 

In ordinary contracts for personal services, where the compensa- 
tion is a round sum for a fixed time of employment, and the employé 
performs some part of his contract, works part of the time, so that 
the employer has the benefit of his labor, so far as it goes, it is held 
that the employé may recover what the service performed was reason- 
ably worth to the employer. But I do not think this rule applicable 
to a contract of this character, where the completion of the contract 
is prevented by a péril of the sea, and through no fault of the owner 
of the vessel. Hère the employer risked his ship, and the seamen 
risked their wages, for the purpose of accomplishing a given voyage. 
The ship encountered disaster and was lost. The voyage was broken 
up, and the seamen, though they hâve acted in entire good faith, and 
performed their duty as seamen up to the time the disaster inter- 
vened, cannot say they bave performed their contracts so as to be en- 
titled to their pay on any part of it. The court cannot say how long 
it would hâve taken to complète the voyage, nor how much of it was 
completed, nor that any benefit resulted to the owner of the vessel 
from their services. 

The ground on whioh compensation is allowed for services, even 
where the contract is not fully performed, is that the employer has 
had the benefit of the work done by the employé, and should pay what 
it is reasonably worth to him. But this reason does not apply to a 
contract of this kind, where the employer has not profited by the work 
of the seamen. By the intervention of a cause beyond the control of 
either, the voyage has proved only a loss to the ship-owner, and I 
can, therefore, see no reason on which he should be compelled to pay 
for services on a contract whioh has not been completed, and from 
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whicli be bas derived no profit. If tbe schooner had carried a cargo 
to Gill's pier, and thereby earned a freigbt on her outward voyage, it 
could then properly be &aid tbat tbe entire voyage was not broken up, 
and in sucb a case a court could undoubtedly award compensation to 
tbe seamen, even where tbeir contract was for tbe entire voyage, ont 
and return, on some just and équitable basis, sucb as tbe facts migbt 
require. 

I therefore adhère to tbe rule of the district court, as stated in Thor- 
son V. Peterson, tbat where seamen shipped for a voyage at a stated 
sum as compensation, and tbe voyage is broken up by disaster or péril 
of tbe sea, and no cargo is carried nor freigbt earned, no reeovery can 
be had for the time services were rendered by the seamen. In other 
words, tbe court cannot override the contract and award compensa- 
tion to the seamen upon tbe quantum meruit. Tbe exceptions to the 
commissioner's report are therefore sustained, and tbe libel dismissed 
at tbe cost of libelant. 



Thb Alabama and two Scows.^ 

ICireuit Court, 8. D. Alabama. November, 1884.) 

1. MARrriMB Services— TowAQE. 

The towage of a steam dredge-boat and her two scows from Mobile to Tampa 
bay was a maritime service. 

2. Dredgb-Boat and Scows within Admiralty JnRTSDicTioN. 

Where it is tlie business of a dredge-boat to dig the earth eut under the water 
in the channel to be deepened, and deposlt the earth in her scows, which are then 
towed to the duraping-ground and vinloaded, and then towed back for the 
opération to be repeated, — such dredge-boat and scows are to be trealed as one 
thing or craft, and, as such, their business islargely navigation and water trans- 
portation, and they are within the admiralty jurisdiction. TM Hezekiah Sald- 
Win, 8 Ben. 556, followed. 

3. WArVBR OP LlEX. 

" By the principles of the maritime law a lien is not lost by the acceptance of 
notes unless the claimant can show that the lienholder ajïreed to receive the 
notes in lieu of the original claim." The Ht. Lawrence, 1 Black, 522. 

4. Same. 

The f act that the libelant receipted his account as being paid by note is not, 
of itsell, sufflcdent to warrant the inf erence that receiving tlie note was intended 
to waive tJie lien, l'he Pride of America, 19 Fbd. Rbp. 607, followed. 

Admiralty Appeal. 

L. H. Faith, for libelants. 

I. L. é G. L. Smith, for claimants. 

Pardee, J. Under the agreed statement of facts in this case, the 
contract to tow the steam dredge-boat Alabama and the two scows 
from the port of Mobile to Tampa bay was a maritime contract, and 

1 Reported hy Joseph P. Hornor, Esq., of the New Orléans bar. 
v.22p,no.8— 29 
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the services rendered by the tug-boat Mary B. Curtis în so towing the 
dredge-boat and soows to Tampa bay were, without doubt, maritime 
services. Prom thèse maritime services resalted a lien, the charactei 
of which dépends upon the question whether ornot the dredge-boat and 
seows should be classed as a ship or ships. If they were not a ship or 
ships, but only movable property, tben only the carrier's lien resulted, 
and that was lost with the voluntary delivery of the goods to the owner 
after the carriage was completedl If they were a ship or ships then 
the lien was a strictly maritime lien, net dépendent upon possession, 
and one that is within the admiralty jurisdiction to enforce by pro- 
ceedings in rem wherever the possession of the res can be obtained. 
So that the question hère is practically one of jurisdiction. As laid 
down by Benedict in his work on Admiralty, and which is in accord 
with the authoritative décisions on the subject, — 

"It is not the form, the construction, the rig, the equipment, or the means 
of propulsion that establishes the jurisdiction, but the purpose and business 
of the craft as an instrument of naval transportation." iSection 218. 

The agreed statement of facts in this case recites : 
"That the dredge-boat and scows are not engaged in, nor were they built 
to be used in, carrying freight or passengers as a business; that the sole busi- 
ness for which said dredge-boat and scows were built, and in which thev hâve 
been used, is dredging eut and deepening the water-ways of commerce, though 
in prosecuting that business, the said dredge-boat and scows carry on them 
said machinery, and large quantities of coal to be used as fuel on-said dredge- 
boat and the tow-boat in towing the dredge and scows." 

From the same statement it appears further: 

"That the mode of business of said dredge-boat and scows was for the 
dredge with its machinery to dig the earth out under the water in the chan- 
nel to be deepened, deposit the earth in the scows, which were then towed to 
the dumping-ground, unloaded by dumping the earth through their bottoms, 
and then towed baek for the opération to be repeated." 

The parties to this case hâve treated the dredge and scows as one 
thing, one plant, built and operated as one ; as one complète whole 
carrying on one business, and having but one purpose. If the par- 
ties are right in thus treating the dredge-boat and scows as one craft 
or thing, then it seems clear that the purpose and business of that 
craft is largely navigation and water transportation. It would be of no 
use to dig up the earth in the channel unlees it should be transported 
away, and it could not be transported away unless it should be first 
dug out; and the whole business seems to be the transportation by 
water of earth and dirt from one place to another place. According 
to the test authorized by the suprême court in the case of The Rock 
Island Bridge, 6 Wall. 213, the dredge and scows, in this case, must 
be movable things engaged in navigation. The scows are movable 
things engaged in navigation, without doubt. The dredge-boat and 
Bcows, taken together, are in the same category. The dredge-boat by 
itself might not be up to the test. The adjudged cases cited by proc- 
tors are nearly unanimous in laying down the gênerai principle that 
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to constîtuie a ship witbîn tbe admîralty sensë and jnrîsdiction there 
must be a water-craft engagea in commerce or in navigation, and it 
is not necessary to review them, as the principle is conceded. 

The case of the floating elevator, The Hezekiah Baldwin, 8 Ben; 
656, however, seems to be a case exactly parallel to tbe case of tbe 
dredge-boat bere. Tbe elevator in that case was capable of being, 
and its business required it to be, navigated from one place to another. 
Wben in place and in opération it lifted grain and placed it aboard 
another water-craft to be transported. Exactly tbe same may be 
said of the dredge-boat Alabama, except that it lifted mud instead of 
grain. Each aided commerce: tbe one by loading grain in transit; 
the other by removing obstructions in the way of commerce by water. 
Wben we consider, in addition to this, that tbe case bere Bbows that 
in carrying on her business, tbe Alabama actually navigated the bigh 
seas for over 300 miles, it does not seem to be very far-fetched to 
bold her to be a water-craft engaged in navigation. At ail events, I 
am of the opinion that there can be no doubt about the scows being 
within the rule, and that tbere ought not to be any doubt about the 
dredge-boat. If they ail constitute only one tbing, tben tbere can 
be no doubt, for the one tbing and business was transportation by 
water-craft. 

Tbe next point made by tbe claimants unaer the pleadings and 
évidence is that the maritime lien for towage was waived because 
notes were taken by libelants for tbe towage, and those notes not be- 
ing paid at maturity were supplemented by otber notes, which were 
not due at the filing of tbe libel, from wbich it is claimed that not 
only was the lien lost, but, if Hot lost, the suit is prématuré. In the 
case of tbe steamer St. Lawrence, 1 Black, 522, the suprême court lay 
down tbe rule to be "that by the principles of, tbe maritime law a lien 
is not lost by the acceptance of notes unless tbe claimant can show 
that the lienholder agreed to receive tbe notes in lieu of the original 
claim." To tbe same effect is tbe rule declared in The Kimball, 3 
Wall. 37; The Bird of Paradise, 5 Wall. 545. 

There is notbing in tbe agreed state of facts in tbe présent case to 
show that tbe libelants agreed to receive notes in place of their orig- 
inal claim. It is true that on receiving tbe original notes libelants 
signed the towage account presented under the words "Eeceived pay- 
ment by note, 90 days," but tbis fact of itself is not sufBcient to war- 
rant the inference that receiving the notes was intended to waive 
the lien. See Pride of America, 19 Fbd. Ejep. 607. As to tbe suit 
being prématuré, because the notes were not due, it follows that as 
the lien was not lost by taking the notes, wbenever tbe lien was in 
danger of being lost by transfers of tbe craft upon wbich tbe lien 
rested, libelants would bave a clear rigbt to surrender the notes and 
insist upon tbeir lien. The prematurity claimed in this case, as tbe 
notes are now shown to be long past due and unpaid, would at most 
only afifect the question of costs. 
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On the whole case, for the reasons given by the district judge, and 
those outlined hère, the decree of the district court will be affirmed. 
Proctors for libelauts will draughJ îsnd hand in the proper decree for 
entry. 



Baeeett V. Oeegon Et. & Nav. Co. 

{District Court, D. Oregon. December 23, 1884.) 

LiGHTBHAGB — CHARTBBER " TO PAY," NOT " TO PbOVIDB." 

The bark Carrie Winslow was chartered to carry a cargo from New York to 
Portland for a lump sum ; the charterer " to pay " for the necessary lighterage 
between Astoria and the port of discharge. Held, that the charterer was not 
bound " to furnish " or "provide" the lighterage, but only "to pay" for it; 
that the contract of the master being to bring the vessel with her cargo to Port- 
land, he was bouud to provide and employ the means necessary and apprupriate 
to that end. 

Libel for Demurrage. 

William H. Effinger, for libelant. 

Cyrus A. Dolph, for défendant. 

Deady, J. This suit is brought by the master of the bark Carrie 
Winslow to recover $1,620 demurrage. It is alleged in the libel, that 
in January, 1883, the vessel was chartered by the défendant at New 
York to carry a cargo of railway iron and material from that port to 
Portland, Oregon, for the sum of $14,500, and that among other 
things the charter-party provided that the vessel should be discharged 
"at Portland" with "dispatch," and that for each day's détention 
thereof caused by the default of the défendant, Sundays and légal 
holidays excepted, it should pay $90 demurrage; and that "lighter- 
age, if any, from Astoria to Portland, to be paid by the charterers, 
but no more cargo to be lightered than is necessary for the ship to 
proceed from said port of Astoria to Portland with safety;" that the 
vessel arrived at Astoria on August 5, 188é, from whence, owing to 
the stage of the water in the river, she could not be taken to Portland 
without being lightened; that the libelant applied to the défendant 
for lighterage, which it failed and refused to furnish for 18 days, al- 
though it had the means of doing so, whereby the vessel was detained 
at Astoria and prevented from discharging her cargo for that period, 
within the meaning and contemplation of the charter-party. In the 
second article of the libel it is alleged that the défendant, at the mak- 
ing of the charter-party, well knew that the vessel "would require 
lighterage at Astoria in order to enable her to make the port of Port- 
land;" that it was then and ever since "engaged in the towage and 
lighterage service between the ports of Astoria and Portland, and con- 
trolled and regulated the same almost exclusively;" and that said 
charter-party was entered into by the parties with the understanding 
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that "the faets" in said article stated were "the real facts," and thaï 
it was made with référence thereto. The défendant excepts to the 
libel, for that it does not appear therefrom that the libelant is enti- 
tled to the relief Bought thereby; and that the second article thereof 
is impertinent. 

On the argument of the exceptions counsel for libelant contended 
that it was the duty of the défendant, under the circumstances, "to 
furnish" the lighterage, and that the delay caused by its neglect or 
refusai to do so is in efïect a delay or détention in discharging the 
cargo that entitles the libelant to demurrage therefor at the agreed 
rate; citing Abb, Shipp. (12th Ed.) 241, 243; Macl. Law Shipp. (Ist 
Ed.) 522, 526; Capper v, Wallace, L. E. 5 Q. B. Div. 163, 166. Bat 
there is nothing in thèse authorities or the circumstances to warrant 
such a construction of the charter-party. 

The défendant did not agrée to pay for any détention of the vessel, 
however caused, after she left the port of New York until shereached 
Portland, the port of discliarge. To this point the libelant under- 
took to bring his vessel and her cargo, with a full knowledge, as he 
allèges, of the character and means of the navigation on this side of 
Astoria. Neither did the défendant agrée "to provide" or "furnish" 
lighterage, but only "to pay" for it if necessary. When he contracted 
to bring his vessel and cargo to Portland, the libelant thereby under- 
took to provide ail the means necessary and appropriate to that end, 
and also to bear the expense of so doing, except as otherwise specially 
provided in the contract. Upon this point — that the défendant waa 
only "to pay" for the necessary lighterage, and therefore the libelant 
was not excused from furnishing it — the language of the charter-party 
is plain, and the meaning and purport apparent. But the instrument 
also furnishes very strong confirmatory évidence of the correctness oî 
this conclusion, in the spécial provision therein, that "no more cargo 
is to be lightered than necessary" to enable the vessel to proceed to 
Portland. Now, if the défendant was to furnish the means as well 
as "pay" for the lightening of the vessel, there was no conceivable 
necessity for this provision. For it goes without saying that it would 
not furnish any more lighterage than was necessary, and that if it 
did the libelant could not be injured thereby. But if the libelant was 
"to furnish" or "provide" the lighterage at the expense of the défend- 
ant, the latter might well seek to protect itself against imposition in 
this respect by the insertion of some such clause in the contract. 

It may be admitted that the law would bave construed the contract 
without this clause as only binding the défendant to pay for neces- 
sary lighterage ; but, nevertheless, the insertion of it puts beyond 
question, what is otherwise not in doubt, that the parties contem- 
plated that the libelant would furnish or provide, ,at the expense of 
the défendant, the lighterage necessary to enable him to perform his 
undertaking to bring the vessel to Portland for the disoharge of her 
cargo. If the défendant had agreed "to pay" ail pilotage incurred 



454 FZDSBAL BEFOBTEB. 

by the vessel on thé voyage, it might as well be heîd "to furnish" it 
also, as to furnish lighterage under this charter-party. Nor is it 
likely or reasonable that if the parties to this contract ever contem- 
plated that the défendant was to provide or furnish the lighterage 
under anycircum stances, as well as to pay for it, they would hâve 
omitted to say it. An agreement to "furnish "lighterage may, under 
ordinary circumstances, be construed to include the neeessary expense 
of so doing. But an agreement "to pay" for lighterage, in terms, no 
more includes the physical act of furnishing or providing the same, 
than the less does the greater or a part the whole. 

Keen x.Audenried^ô Ben. 535, is a case on ail fours with this. A 
schooner was chartered to carry coals from Baltimore to Pawtucket, 
Ehode Island, the charterer to pay freight at a certain rate per ton, 
"with towage from Providence to Pawtucket." There was a delay in 
procuring towage at Providence, and the master of the schooner sued 
the charterer for demurrage, alleging that he was bound to furnish 
the towage, and was therefore responsible for the delay. But Mr. 
Justice Blatchfoed, before whom the case was tried, construed the 
somewhat ambiguous phrase "with towage," as used in connection 
with the stipulation for the payment of freight, as binding the char- 
terer "to pay" the cost of the towage, but not "to provide" it. 

If the défendant, by reaaon of its empioyment, was under any légal 
obligation to furnish the libelant lighterage, which it failed to comply 
with, the libelant may sue it for the damage actually sustained in 
conséquence of such breach of duty. But such suit, if maintainable, 
would bave to be brought, not upon the charter-party or for the de- 
murrage provided for therein, but on this légal obligation of the de- 
fendant to furnish lighterage to any vessel under like circumstances, 
and its failure to do so in this instance. 

The exceptions to the libel are sustained, and the same dismissed. 



The Gladiolus.' 

(CUreuit Court, 8 D. Oeorgia. December, 1884.) 

Injdbieb to Stbvedorb— Kegligkncb. 

The steam-ship employed a flrm of stevedores to prépare the shîp for cargo, 
and to stow cargo. They sent a gang of men on board, who found the upper 
hatches closed and certain of the lower ones opeii . They prepared the ship to ré- 
cidive cargo, and left her in the same condition, as to the hatches, that they had 
found her in. The next day another gang of men, of which the husband of the 
libelant -waa one, was sent by the stevedores into the hold to receive and stow 
cargo. While doing so, the husband of the libelant, while searching for some 
dunnage, fell or stepped through one of tjie open lower hatches into the hold, 
and received injiïries from which he afterwards died. Held, there was no duty 
on the part of the master and crew of the steam-.ship to Icok to the hatches and 

iBepoi'ted by Joseph P. Hornor, Esq., of the New Orléans oar. 
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preparatioiis to receive the cargo, nor negleot of dttty in leavtng the hatchway 
uncovered through which the husband of libela^tiieUiteTed and met his injuries ; 
and that there was négligence in ihe liusband oif libelant goin^ to the hatch- 
way without procuring sufBcient light, if light was necèsSary ; and if there was 
négligence in not removing the upper-deck hatches ovér the bne Into which 
the husband of libelant fell, it was the négligence of the stevedore and his 
gang when they flrst came un board. 

Admiralty Appeal. S. G. 21 Ped. Eep. 417, afflrmed. 

Richards d Heywood, Garrard é Meldrim, and I. B. Savbssy, for 
libelant. 

A. Minas and Chisholm é Erwin, for claimant. 

Paedeb, J. This cause came on to be heard on appeal from the 
district court on the transcript and évidence, and was argued. There- 
upon the court, being fuUy informed in the premises, doth find th& 
following as the facts in the case : 

First. The iron steam-ship Gladiolus arrived in the port of Savan- 
nah about the middle of September, 1882, from New York, to be loaded 
with cotton at Savannah. In addition to other holds for cargo, the 
Gladiolus was furnished with a cross coal bunker, forward of the en- 
gine-room, used and intended for reserve coal, but frequently for car- 
rying cargo. This reserve or coal bunker was sfeparated from cargo 
hold No. 2 by an iron bulk-head up to the lower deck, and above that, 
between-decks, by a permanent wooden bulk-head, in which were two 
sliding doors over 12 feet apart, which doors, when opened, were 8 
feet 7 inches wide, leading from between-decks over hold No. 2 to 
between-decks over the reserve coal bunker. Abaft this partition, 
between the sliding doors, was the hatchway of the reserve coal bunker. 
It was 12 feet long athwart ship, 3 feet 10 inches wide fore and aft, 
and 16 feet deep. It was surrounded with theusual coamings, about 
5 inches high. From the side of the sliding doors on the starboard side 
to the coamings of this hatchway the distance was 18 inches. Hatch- 
way of hold No. 2 was 25 feet 8J inches fore and aft, and 12 feet 
wide. The hatchways of hold No. 2, and of the reserve coal bunker, 
were provided with hatches for the upper decks and for the between- 
decks. On the voyage from New York coal was used for the ship 
from the reserve coal bunker, apparently carried through -the sliding 
doors, and when the ship arrived at Savannah this coal bunker was 
about haif fuU. 

Second. The ship employed Eeilly Bros., stevedores, to prépare the 
ship for cargo, and to stow cargo; and so, on the nineteenth day of 
September, while the ship lay at the wharf, they sent a gang of men 
to remove the coal from the coal bunker, and otherwise prepared the 
ship for cargo. This gang of men found the hatches over the hatch- 
ways on the upper deck, but the hatches between-decks, of hold No. 2, 
and of the reserve coal bunker were off, and the sliding-doors were 
open. The men removed the hatoh on the upper decks over the coal 
bunker, removed the coal through the coal-bunker hatchways to an- 
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other part of the ship, swept out the hold and prepared ît for cargo, 
and they left the ship on the evening of the 19th, with regard to 
hatches and hatchways, as they found it; that is, the upper-deck 
hatches on, the between-deek hatches off, and the sliding doors open. 
On the moming of the 20th, a bright, clear day, about 9 o'clock, the 
stevedores sent a gang, of whioh James McGinty was "header" or 
foreman, to stow cargo, firsfc in hold No. 2. This gang found the 
hatches in the condition they were left the night previous by the first 
gang of men. They removed the hatches on the upper deck over hold 
No. 2, and McGinty and his men were sent down by the stevedore to 
get ready to stow cargo, When about three baies of cotton were sent 
down, the men called for "toms," which are short pièces of wood used 
in stowing cargo, and one of the gang started to go through the slid- 
ing door in search of this dunnage, when McGinty said he would get 
the toms or dunnage for them. He went through the sliding door, and 
almost immediately eitber fell or stepped in the ooal-bunker hatch- 
way, falling about 16 feet, and receiving suoh injuries thereby that he 
died in about six hours. There was no connection between the two 
stevedore gangs of the nineteenth and twentieth of September, except 
that each was employed by the same stevedore, under the same gên- 
erai contract, to prépare ship for cargo and to stow cargo. 

Third. It is usual and customary for the ship to furnish toms or 
dunnage for properly stowing cargo, and it is usual for the stevedore's 
men in loading a ship, when such dunnage is not found to hand, to 
hunt it up, and to search through the ship therefor. There was suffi- 
cient dunnage aboard the ship, — some in hold No. 2, not, however, con- 
sidered of the proper length and. kind, — and there was some dunnage 
between-decks over the coal bunker, the same being boards which 
were afterwards used in stowing the cargo. 

Fourth. James McGinty was a longshoreman engaged in that busi- 
ness 12 or 13 years. Had often beeu engaged in loading steam-ships 
with cotton in the port of Savannah, and his usual earnings were six 
dollars per day each day that he worked, and he was generally em- 
ployed. James McGinty left the libelant, his widow, and three minor 
children, who were dépendent upon him for support. 

Fifth. The master of the Gladiolus, on the nineteenth and twen- 
tieth of September, was on board his ship. He knew of the work 
done by the first gang on the 19th, and he was présent when McGinty 
with his gang came to stow cargo. He had made no previous ex- 
amination of the condition of the hatches between-decks and of the 
sliding doors before or at the time McGinty and his gang arrived, 
and he made no préparations to light the holds for the stevedore's 
men. He gave no orders to nor exercised any control over them. 

Sixth. There was no duty upon the part of the master and crew of 
the Gladiolus to look to the hatches and préparations to receive the 
the cargo, nor neglect of duty in leaving the doors open and the hatch- 
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way nneovered, through whicli McGinty entered and met his in- 
juries. 

Seventh. The ship, for préparations to reçoive cargo, and in re- 
ceiving cargo, was under the control of the stevedore and his respect- 
ive gangs of men. 

Eighth. McGinty was négligent in entering the between-decks over 
the coal bunker without first procuring sufficient light, if light was 
neeessary. 

Ninth. If there was négligence in not removing the upper-deck 
hatcbes over the coal bunker, it was the négligence of the stevedore 
ajid his gang when they first came aboard. 

And the court doth find, as a conclusion of law, (1) there was no 
négligence upon the part of the ship, or its master and crew, result- 
ing in the death of McGinty ; (2) that thelibel ought tobedismissed. 

Considering the foregoing findings of law and fact, it is orderôd, 
adjudged, and decreed that the libel in the case of Margaret Mc- 
Ginty against the steam-ship Gladiolus be, and the same is hereby, 
dismissed, with costs of this court. Costa of the district court to re- 
maiu as taxed by the judge thexeof, to-wit, to be paid by claimant. 



The EoYAii Abch.' 
{OireuU Cour', % D. New Tork. June 12, 1884.) 

[. Collision bbtwbbn SAiLiNa Vessels— Lights — Appeal— Iiîtidenob. 

Where, in an action arisingout of a collision between two schooners, the dis- 
trict judge, " with some hésitation, arrived at the conolusion that the collision 
must be attributed to the omission to keep a cai ef ul looliout on the N. F. , and 
not to a failure on the part of the R. A., to exhibit the lîghts required by law ;" 
and in the circuit court the additional proof was put in of the master of a third 
vessel, who at the time saw no light on the R. A. when she was in such a 
position that one of her lights ought to bave been seen by him, if it had been 
a proper light,— on this évidence the district court decree wals reversed. 

!. Same — (Jase Staïed. 

On the night of Pebruary 6, 1884, a collision, occurred on the high seas be- 
tween two schooners, the N. F. and the R. A. The wind was from B. W. to 
8. S. W The N. F. had her proper régulation lights set and brightly bùrning, 
and was sailing N. by W. The R. A., which was close-hauled on the star- 
board tack, was seen from the N. P. when about half a mile ofl, but her green 
light, which she should hâve shown, was not visible, and her course could noi 
be then determined. She was watched, however, and as soon as her course 
could be determined, the helm of the N. F. was put hard up and her mizzen- 
peak dropped, but the veasels were then so near that a collision ensued. The, 
green light of the R. A. was not properly and brightly burijing. She held her 
course till Just before the collision, and then attempted to alter it, but too late. 
Reld. That the R. A. was in fault in not having a green light, such as was re- 
quired by law; that it was the duty of the N. P. to avoid the R. A., but she 
was relieved from this duty by the failure of the R. A. to exhibit any light 
fvhich those on the N. F. could see before the collision ; and their ignorance 

iKeported by B. D. & Wyllys Benedlct, of the New York bar. 
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of the course of tho R. A. , until it was too late for the N. P. to do anything to 
avoid the collision, -was ercusable, and was produced by such lault ot the E. 
A.; that the K. A. was solely in fault, and must ba held liable for the collision. 

In Admiralty. 

In this case, which came before the circuit court by appeal from a 
decree of the district court, the circuit court f ound the f oUowing f acts : 

(1) Shortly after 4 o'clock on the morning of the sixth of February, 1884» 
a collision occurred between the sehooner Nellie Floyd and the schooner Royal 
Arch, by whieh both vessels were seriously damaged. The former was bound 
from Georgetown, South Carolina, to New York ; the latter from Wiscasaet, 
Maine, to Baltimore, Maryland. The collision took place on the Atlantic 
océan, at a point about S. S. E. from the Navesink Highlands, off the coast p£ 
New Jersey. 

(2) At the lime the night was dark, and the weather was somewhat hazy, 
but lights of vessels could be seen at a considérable distance off, and if of the 
character required by law, and capable of being seen on a dark night with a 
clear atmosphère at a distance required by law, could be seen at the time in 
question, by pfOper observers, at a sufBcient distance off to enable a collision 
to be avûided by tliem. The wind was from S. W. to S. S. W., blowing a fresh 
breeze. Previous to and at the time of the collision, the Nellie Floyd had her 
régulation side lights properly set and brightly burning, and a compétent and 
vigilant lookout properly stationed and faithf uUy attending to his duties. She 
was sailing f ree, on her port tack, at a speed of about six or seven miles an hour. 
For about an hour before the collision she had been steering by compass N. by 
W. The Royal Arch was sailing close-hauled on her starboard tacks, at a speed 
of from three to four miles an hour. 

(3) The Royal Arch was flrst discovered by the Nellie Floyd when distant 
about half a mile, bearing ofE the Nellie Floyd's port bow. Although the 
Royal Arch had her régulation lights set and burning, her green light on her 
starboard side, (which was the light which would hâve been visible to those 
on the Nellie Floyd if it had been of the character required by law, and capa- 
ble of being seen on a dark night, with a clear atmosphère, at the distance 
required by law, and' which could hâve been seen at the time by those on board 
of the Nellie Floydif it had been of the character required by law, and capable 
of being seen on a dark night, with a clear atmosphère, at the distance re- 
quired by law,) was not seen by those on board the Nellie Floyd, although 
they were vigilant and attentive to their duty in looking out for vessels and 
lights, for the reasort that such green light of the Royal Arch was not of the 
character required bylaw, aind was not capable of being seen on a dark night, 
with a clear atmosphère, at the distance required bylaw, and was not of such 
a character as to brightness that it could hâve been seen at the time by those 
on board ,ôf the Nellie Floyd in season for them to avoid a collision. Those 
on the Nellie Floyd were vigilant and attentive to their duty; but not seeing 
any lights on the Royal Arch, saw nothing of her till they saw her sails, and 
then wereunable todetermine what course the Royal Arch was on, and she 
was reported by the lookout as a sail on the weather boW; From the time 
she was flrst disbovered and rej)orted to the time of the collision she was con- 
tinually Watched from the Nellie Floyd, the master of the latter using his 
glasses. 

(4) As soon as tjÉie course of the Royal Arch could be determined, the helm 
of tbe Neljie, Floyd was .put hard up and her mizzen-peak was dropped, and 
although she fdl .off, still the vessels were so close to each other that the 
Nellie Floyd conldnot avoid the collision. 

(5) At no time after the Roy^al Arch was flrst discovered from the Nellie 
Floyd were any side lights or any other light upon the Royal Arch visible to 
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or capable of beîng seen by those on board of the ifellie Floyd, and the latter 
were, both prior to that time and during ail that time, exercising proper vig- 
ilance, watchfulness, and attention in iooking for some light upon the Eoyal 
Arch down to the time of the collision. 

(6) The red light of the Nellie Fioyd was seen frora the Royal Arch three- 
quarters of a mile off, about three points off her starboard bow. Nothing 
was done on board the Eoyal Arch to avoid a collision until it was too late, 
although the courses of the vessels were such, if continued, as to render a 
collision inévitable. After the red light of the Nellie Floyd was discovered 
from the Eoyal Arch, there was time enough before the collision for the 
Eoyal Arch to change her course, and avoid a collision, by putting her helm 
hard down, provided the JS^ellie Floyd should keep her course. The Royal 
Arch kept her course until just before the collision, when ahe attempted to 
alter it so as to avoid a collision, but there was then not sufHcient time for 
her to make a successful change. 

And on the foregoing faots the circuit court f ound the following 
conclusions of law : 

(1) The Eoyal Arch was improperly navigated, in that shedid not hâve her 
régulation side lights, and especially her green light, properly and brightly 
buruing, and for that reason she was the sole culpable cause of the collision. 
It was her duty to keep her course, as she did, on seeing the red light of the 
Nellie Floyd. It was the duty of the Nellie Floyd to avoid the Royal Arch, 
but she was relieved from such duty by the failure of the Royal Arch to ex- 
hibit any light which those on the Nellie Floyd could see before the collision ; 
and their ignorance of the course of the Royal Arch, until it was too late for 
the Nellie Floyd to do anything to avoid the collision, waa excusable, and was 
produced by such fault of the Royal Arch. (2) The Nellie Floyd was, in 
every respect, properly and carefully navigated, and in nowise caused, or 
tended to cause, the collision. (3) The decree of the district court must be 
reversed, and a decree be entered for libelants, for their damages, with inter- 
est, and their costs in the district court and in this court; such damages to 
be ascertained by a référence in this court. 

Owen é Gray, for the Nellie Floyd. 

Goodrich, Deady é Platt, for the Eoyal Arch. 

Accompanying the foregoing findings was the following opinion : 

Blatohford, Justice. The district judge, in his opinion,* states that 
after a careful esamination of the testimony, and with some hésita- 
tion, he has arrived at the conclusion that the collision was attribut- 
able "to the oïnission to keep a careful lookout on the Nellie Floyd, 
and not a failure on the part of the Eoyal Arch to exhibit the lights 
reqnired by law." The testimony was, none of it, taken in court 
before the judge, but ail of it by déposition ont of court. In this court 
there has been added to the proof for the libelants the déposition of 
the master of a vessel which was sailing on the same course with the 
Nellie Floyd at the time, and just behind her; and who, though using 

iThe opinion of the district court was as follows, (flled March 1, 1884:) 
Bbnedict, J. After a careful examinât jon of the testimony, and with some hés- 
itation, I hâve arrived at the conclu aio a that the collision' in question must be at- 
tributed to the omission to keep a careful lookout on the Nellie Fl6yd, aUd not to 
a failure on the part of the Royal Arch to exhibit the lights required; by law. The 
libel agîiinst the Royal Arch must therefore be dismissed, and the libel against the 
Nellie Ployd sustained. The prevailing party must recover his costs. 
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his opera-glass, saw no light on theEoyal Arch, when the latter was 
approaching in sueh a position that her green light ought to hâve 
been seen by him, as well as from the Nellie Ployd, if it had been a 
proper light. On the whole évidence, I must pronounce for the Nellie 
Floyd. 



The City of Columbds. 

Boston & Savannah Steam-Ship Co. v. Beown and others. 

Paucett, Adm'r, v. Boston & Savannah Steam-Ship Co. 

Beown v. Same. 

(District Court, D. Massachusetts. December 3, 1884.) 

1. Limitation of Liability of Ship-Owkers — Rkv. St. } 4283— Personal In- 
JUBY and Loss of Life. 

Section 4283 of the Revised Statutes, limiting the liability of ship-owners for 
any loss or da,mage occasioned or incurred without the privity or knowledge 
of such owners to the amount of the interest of such owners ia the vessel and 
her freight, extends as wull to clalms for personal injuries suiïered by passen- 
gers, and for loss of life of passengers, wliether arising under the gênerai law 
of admiralty, or under fédéral or state. statutes, as to claims for embezzlement, 
loss, or destruction of property, goods, and merchandise. 

2- Same — Stay of Suitb fob Damages. 

Pending a détermination of the question of such liability under section 4283 
of the Revised Statutes, the prosecution of suits for damages against the own- 
ers, whether in the court where such proceedings are pending or in the state 
courts, will be stayed. 

3. Same — Insukancb on Vessel and Fkbtght — Sukbbnder to Claimants. 

Insurance effected by the owners on the vessel and her freight is not an " in- 
terest in such vessel and freight" which they are bound to surrender for the 
beneât of the claimants, within the meaniug of Bev. St. ^ 4285. 

In Admiralty. 

Thèse cases were heard together, as involving the same questions 
of law, arising out of the stranding and sinking of the steam-ship 
City of Columbus off Gay Head, Martha's Vineyard, January 18, 188é. 
After the loss of the steam-ship, the Boston & Savannah Steam-ship 
Company, as owner thereof, filed in this court, February 18, 1884, a 
libel to limit its liability under Eev. St. § 4283, claiming limit- 
ation for ail losses to the value of its interest in the vessel and pend- 
ing freight after the loss. Upon this libel, appraisal of the value of 
such interest in vessel and freight was ordered and had, and there- 
upon the company gave proper stipulation to pay the amount into 
court whenever ordered, as provided by admiralty rule 64. The court 
then issued a monition to "ail persons claiming damages for any loss 
of life or property, or destruction, damages, or injury, by reason of, 
or caused by, or arising out of, said striking on the rocks, stranding. 
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and sinking, as aforesaid," to appear before this court, on the first 
day of July, 1884, and make due proof of their respective claims in 
the premises. Service of this monition was made as required, and 
the court, on March 4th, on application of said company, made an 
order restraining "the further prosecution of ail and any suit or sûits 
against said company, in respect of any such claim or claims for any 
loss, destruction, damage, or injury by reason of, or caused by, or 
arising out of, the loss, damages, and acts in said libél or pétition set 
forth." Yarious claimants flled exceptions to the libel for limita- 
tion, claiming that the limitation of liability claimed was, under the 
act of congress, liraited to loss of property, and did not extend to loss 
of life or personal injuries. They also filed motions that ail Insur- 
ance money paid on account of the loss of said steam-ship should be 
ordered to be paid into court and appropriated to payment of claims 
of loss, as part of the interest of the owner in said steam-ship. Claim- 
ants also filed separate iibels in admiralty against the company, to 
recover for loss of life and personal injuries. To thèse libeis the com- 
pany filed exceptions, claiming that puch losses were within the lim- 
itation of liability, and that the court had no jurisdiction to entertain 
separate suits while the proceedings for limitation under thé libel of 
the company were pending. 

F. Goodwin and E. P. Carver, for claimants. 

C. T. Russell and C. T. Russell, Jr,, for Boston & Savannah Steam- 
ship Company. 

Nelson, J. 1. Section 4283, Eev. St., limiting the liability of ship- 
owners for any loss or damage occasioned or incurred without the 
privity or knowledge of such owners, to the amount or value of the 
interest of such owners in the vessel and her freight then pending, 
extends as weïl to claims for personal injuries suffered by passengers, 
and for loss of life of passengers, whether arising under the gênerai 
law of the admiralty or under fédéral or state statutes, as to claims 
for embezzlement, loss or destruction of property, goods, and mer- 
chandise. 

2. The question whether the owners of the steam-ship City of Co- 
lumbus are liable at ail for the conséquences of the stranding and 
sinking of that steam-ship, and, if liable, whether their liability is to be 
limited to the value of the vessel and her pending freight, must be 
determined in the proceedings instituted by the owners, and now 
pending in this court, to obtain the benefit of the statute of limita- 
tions. In the mean time, the further prosecution against the owners 
of suits for damages growing out of the disaster, whether in this 
court or the courts of the state, must be stayed. 

3. Insurance effected by the owners on the steam-ship and her 
freight is not an "interest in such vessel and freight" which they are 
bound to surrender for the benefit of the claimants, within the mean- 
ing of Eev. St. § 4285. 

Ordered accordingly. 
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Thb Peesevbeancb.* 

{District Court, B. B. New Yorlt. March 21 and Aprîl 1, 1884.) 

1. Admiraltt— Marshal's Febs— Cctstodt FaEs— Rev. St. { 829. 

Section 829 of the Revised Statutes does not flx $2.50 per day as an absolute 
lirait of the charges taxable by tlie marslial for expeases incurred by leasoa of 
his custody of property atfaclied in admiralty cases. 
3. Samb— PaoTEcriNG Pbopebty against Rivbb Thietes. 

If it is necessary for the marshal to maintain possession and care of property 
in différent places at the same time, and also to protect it from an unusual and 
serions danger, such à» loss by déprédations of river thieves, there is notbing 
in section 829 to limit the marshal's expenditure to $2.50 a day. 

3. Samk— ExpBNSB OF Watchmen. 

But he cannot charge $5 a day on the ground that he paid a watchman $2.50 
for watching the property in the day-tirne, and another watchman $2.50 for 
watching the same property, at tlie same place, in the night-time. 

4. Same— Extra Mbn — Defknse of Property against CoLiiECTOB of Cdstoms. 

Charges, incurred by the marshal for extra men employed to prevent the col- 
lector of customs from taking the property by force out of the marshal's cus- 
tody, were disallowed. 

In Admiralty. 

Sidney Chubb, for claîmants. 

Benedict, Taft é Benedict, for libelants. 

Goodrich, Deady ce Platt, for the marshal. 

Benedict, J. Section 829 of the Eevised Statutes does not, in my 
opinion, fix $2.50 per day as an absolute limit of the charges taxable 
by the marshal for expenses incurred by reason of his custody of 
property attached in admiralty cases. In the case of The F. Mer- 
win, 10 Ben. 407, it is said by Judge Choate that there may be cases 
where the marshal, as actual custodian of a vessel, is bound to pro- 
tect the vessel from danger, and may tax the reasonable expenses 
incurred in protecting it, in his costs, as a necessary disbursement. 
To this I agrée; and I am of the opinion that section 829 does not 
limit the marshal to $2.50 a day in the présent case, where, as I 
understand, the process ran against a vessel partly burned, laden 
■with a cargo of jute, partly burned, and some still on fire, and where 
it was necessary to remove the cargo from the vessel and store it in 
two différent places, whereby the marshal became bound to keep the 
vessel at one place, part of the cargo at another place, and part of 
the cargo at still another place, and where ail the property was in 
unusual danger of loss by the déprédations of river thieves. If the 
cargo could not be allowed to remain in the vessel, but was of neces- 
sity removed and kept in places of storage distinct from each other 
and from the vessel, and the marshal was, therefore, obliged to 
maintain possession and care of property in three différent places at 
the same time, and in addition to keeping it, obliged to protect it 

iReported by R, D. and Wyllys Benedict, of the New York bar. 
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from an unusual and serions danger, I find nothing in section 829 
that will limit the marshal's expenditure to $2.50 a day. 

As the facts of this case do not very fully appear, I shall send the 
bili back to be retaxed by the clerk in accordance with the view above 
expressed, and give any party interested liberty to show the actual 
amount of expense ineurred by the marshal in keeping, and also in 
preserving, the property from danger. As several processes against 
the same property were in the marsbal's hands at the same time, I 
suppose the marshaFs disbursements will be divided among the vari- 
ons libelants, and therefore ail the libelants must hâve notice of the 
retaxation of the costs. 

Benediot, J. The testimony in regard to the disputed items in 
the marshal's Mil is vague. As I understand it he has sought to 
charge $5 per day for expenses ineurred in keeping the property 
seized, uponthe ground that he paid one watchman $2.50 for watch- 
ing the property in the day-time and another watchman $2.50 for 
watching the same property, at the same place, in the night-time. 
The statuts will not permit this, and the clerk's allowauce of more 
tban $2.50 per day is therefore overruled. The rejeotion by the clerk 
of the charges ineurred to prevent the collecter of customs from tak- 
ing the property from the marshal by force must, upon the testi- 
mony as it stands, be affirmed. It may be, however, that ail the 
facts hâve not been brought ont in the affidavits submitted to the 
clerk; and as it appears that the marshal has, in fact and ingpod 
faith, paid the amount ebarged in hisbill for expenses, leave is given 
him, if he desires, to présent additional testimony, and to hâve the 
bill retaxed before the clerk upon such additional testimony in regard 
to the items now disallowed. 



The Maey Gibbs. 
SwAN and others v. Standard Stjgab Befinest. 
(District Court, D. Massachusetts, December 4, 1884.) 
General Avbragb— Spars, Biqoing, Etc., Cut Awat to 8a vb Vebsel — Liabil- 

ITY OF OWNEBS OP CaBGO. 

The owncrs of a cargo are liable to contribute in gênerai average îor masts, 
spars, rigging, etc., cut away for the purpose of saving the vessel and cargo; 
the value of the material, in adjusting the loss, to be estimated as if it had been 
recovered from the sea and stowed in safety on board the vessel. 

In Admiralty. 

This was a libel in admiralty to recover a gênerai average contri- 
bution by the owners of the brig Mary Gibbs against the respondent. 
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as owner of the cargo. The libelant claimed that while said brig 
was on a voyage from Sagua la Grande to Boston, with a cargo of 
Bugar for the respondent, she was, on March 28, 1883, struck by a 
gale which carried overboard her jib-boom, part of the mainmast, 
foretop-mast, with ail the spars, blocks, rigging, and sails attached, 
which, falling along-side the vessel, were held by the running and 
standing rigging, and began to beat heavily against the bottom and 
sides of the vessel, threatening to make a hole in the hall, and sink 
brig and cargo. The master thereupon, to save vessel and cargo, 
eut away thèse spars and rigging, and sails attached, and set them 
adrift, so that they were totally lost. The owners now claiin to re- 
cover the value of thèse spars, sails, rigging, etc., so eut adrift, in 
gênerai average. The respondeqt denied that cutting adrift such 
floating and wrecked spars and material was a gênerai average sacri- 
fice ; and, if it was such a gênerai average sacrifice, the respondent 
claimed they should be allowed for in gênerai average only, at their 
value in their condition and position at the moment they were eut 
adrift. 

F. G. Dodge é Sons, for libelants. 

C. T. Russell and Ô. T. Russell, Jr., for respondent. 

Nelson, J. The Standard Sugar Eefinery, as owners of the cargo 
of sugar on board the brig Mary Gibbs, is liable to contribute in gên- 
erai average for the material composing the wreck eut away for the 
purpose of saving the vessel and cargo; the value of the material, in 
adjusting the loas, to be estimated as if it had been recovered from 
the sea and stowed in safety on board the vessel. 

Interloeutory decree for libelant. 



EAMBLETON V, DUHAU. é6S 

Hambleton V. DuEAU and others. 

(Oireuit Court, D. CaXifornia. December 8, 1884.) 

1. Remotal op Cause — Case Abising dndeb Laws of United States — Péti- 

tion.- 

The pétition must set eut the facts, and question arising thereon, so that the 
court can détermine the question of jurisdiction, when it is sought to remove a 
case to a fédéral court on the ground that it arises under a law of the United 
States. 

2. Same— CoNSTRtrcTioN DP Law — Act 1875, § 2. 

Unless a case arises but of a controversy as to the effeot or opération of a 
provision in a law of the United States, as shown by the facts alleged, it cannot 
be removed under the second section of the act of Î875. 

3. Same — Pacts Statbd on Infoumation and Belibp. 

Semble, that a staiement of jurlsdictional facts on information and belief will 
not be sufflcient. 

Motion to Eemand. 

R. Clark, for motion. 

J. H. Craddock, J. Lambert, and W. C. Belcher, contra. 

Sawyer, j. ïhe jurisdictional facts attempted to be alleged are 
stated in the form held to be insufficient in Wolffw. Archibald, 14 
Fed. Eep. 369: "as défendants are informed and believe." The 
court there held that jurisdictional facts must be positively alleged.. 
On this point the sufficiency of the pétition is, at least, doubtf ul. But, 
whether that ruling be correct or not, the allégations are insufficient, 
because they do not state facts showing that any particular disputed 
question of construction of the statute will arise, or how it will arise, 
so that the court can détermine for itself, from the facts, that the 
décision will turn upon a disputed construction of the statute. On 
this point only the conclusion of the petitioner is stated. For aU 
that appears, from the facts stated, the case may be determined en- 
tirely upon a disputed question of fact; as, whether the land is, in 
fact, swamp land or upland or some other question of fact. The 
pétition is insufficient in this particular, under the décision in Traf- 
ton V. Nougues, 4 Sawy. 179; Dowell v. Griswold, 5 Sawy. 39; Qold 
WashingCo.\.Keyes, 96 U. 8. 199. 

Cause remanded to the state court, with oosts. 
v.22F,no.9— 30 
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Ebys Manuf'g Co. and others v. Kimpbl and others.* 

{Oireuit Court, E. D. Missouri. December 1, 1884.) 

JUKISDTCTION — MOHTGAGB — GENERAI. ASSIGNMEÎTr. 

Where a state court has full control of mortgaged property under a gênerai 
assignment, a fédéral court will not entertain a bill asking to hâve the mort- 
gage declared to be for the benefit of ail the mortgagor's creditors^ 

In Equity. Demurrer to plea. 

The complainants are creditors of John Kimpel. As such, they 
file their bill, and state that said Kimpel, while insolvent, mortgaged 
ail his Personal property in St. Louis and Kansas City to one Fred- 
erick Vaugh, (now deceased,) and subsequently made a gênerai as- 
signment, for the benefit of his creditors, to one Henry Zeigenheim ; 
and complainants pray that said mortgage be declared to be for the 
benefit of ail said Kimpel's creditors. The administrator of said 
Vaugh, who is a party défendant, has filed a plea to the jurisdiction 
of this court, on the ground that ail of said Kimpel's property is now 
being administered upon by said assignée under the orders of the St. 
Louis circuit court, and states that complainants hâve proved up their 
claims before said assignée, and that certain allowances hâve been 
made them ; that said administrator has filed a pétition in said court 
claiming, by virtue of said mortgage, to hâve an interest in the prop- 
erty therein described ; that said court has ordered said mortgaged 
property sold free and clear of ail claims and demands of said admin- 
istrator, but reserving to him the same right to prefer such claims 
against the proceeds realized from such sale as he had against said 
property; that said property has been sold; that the proceeds are 
now held subject to the order of said court ; and that said court has 
full custody, cognizance, power, and authority of and in said estate, 
and power to décide upon the rights of ail parties claiming in the 
premises. 

Mills é Flitcraft, Gilbert Elliot, and Geo, R. Lockwood, for com- 
plainants. 

Rudolph Schulenlurg , for Julius C. Hartman, administrator of Fred- 
erick Vaugh. 

Tbeat, J. There seems to be some misunderstanding at the bar 
concerning the rulings made during this and a former term with re- 
spect to mortgages, and deeds of trust to secure indebtedness ; and 
also concerning partial and gênerai assignments under the Missouri 
statutes. The bill sets out a mortgage, and not an assignment; the 
right of rédemption being in the mortgagor. Whether under proper 
allégations and proofs such a mortgage could be held to operate as a 
gênerai assignment for the benefit of ail creditors, it is unnecessary 

1 Reported by BenJ. F. Rex, Esq., of the St. Louis bar. 
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to discuss. It must suffice that the plea avers that the entire property 
covered by said mortgage, and a subséquent gênerai assigntnent, is now 
in the cnstody of a state circuit court, and is in the course of admin- 
istration by it. The case of Taylor v. Garryl, 20 How. 583, seems 
to be eonelusive on the point. True, the doctrine announced in that 
case was brought into apparent doubt in the case of Payne v. Hook, 
7 Wall. 425, which latter case was so far modified by the subséquent 
rnlings of the United States suprême court in the same case of Hook 
T. Payne, 14 Wall. 252, as practically to leave the prior doctrine, 
which is more in accord with our Systems of jurisprudence, undis- 
turbed. Inasmuch as the state circuit court bas full control of the 
property and funds involved, and is administering the same through 
its duly-qualified officer, not only comity, but sound principles of law, 
require that there should be no such conflicts of jurisdiction as are 
Bought in tbis case. 
Demurrer overruled, and bill dismissed. 



In re Strauss v. Mbybr and others.* 

{Circuit Court, S. D. Missouri. December 3, 1884.', 

Eqditt Pbacticîe— Costs— Attornkt'8 Fbh. 

No attorney'g fées for the examination of witnesses, called before a master 
or spécial examiner, are taxable as costs. 

In Equity. 

Suit for the infringement of a patent. Motion to retax costs be- 
cause of the allowance of an attorney's fee of $2.50 for each witness 
examined before the examiner appointed herein to take testimony 
prier to the granting of a preliminary injunction, and for each wit- 
ness examined before the master appointed to ascertain the damages 
sustained by the complainant, and the profits made by the défendant 
from the infringement complained of. 

S. Obermeyer and Taylor <è Pollard, for plaintiff. 

Lee é Chandler, for défendants. 

Teeat, J. The party is not entitled to counsel fées for witnesses 
called before the master, and I doubt whether he is entitled to fées 
for witnesses called before the spécial examiner. Testimony taken 
before a spécial examiner is not in the nature of dépositions taken at 
différent places where a party may be compelled to go, and I will 
allow nothing of the kind. I think it is outside of the fee-bill, and 
outside of the reason of it. The party bas to appear and conduct 
the case before the spécial examiner who is appointed therefor, and 

iReported by Benj. F. Rex, Esq., of tho st. Louis bar. 



i68 FEDERAL EEPOKTEB. 

to charge fées for the witnesses called before the spécial examiner is 
outside of the rule of taking dépositions. If such dépositions were 
taken elsewhere than before the spécial examiner, then you are enti- 
tled to 12.50 for eaoh witness. 



DURHAM V. FiBB & MaBINE InS. Oo. 
{Oireuit Court, D. Oregon. December 31, 1884.J 

1. Suit to Rbform a Contract. 

In a suit to reform a writiea instrument it must be shown that the mistake 
is mutual; and therefore it must appear from the allégations of the bill wbat 
the agreement of the parties was, and wherein the writing fails to embody it. 

2. FlEB InSURANCB — POLICY— MlSTAKB — RePORMATION. 

A bill brought to retorm a policy of Insurance stated that the several owners 
of a certain warehouse applied to the défendant for Insurance against fiie on 
their ititerests in said property, with loss, if any, payable to one of them ; and 
thiit "thereupon" the défendant issued its policy on the interest of that one 
alone, instead of ail. J-Ield, on deraurrer to the bill for want of equity, that it 
did not appear that the défendant ever agreed to insure the interest of but the 
oue of the owners, and therefore it was not sliown that the mistake was mutual. 

Suit to Eeform a Policy of Insurance. 

George H. Williams, for plaintif, and the latter in propria persona. 

Paul R. Deady, for défendant. 

Deady, J. This suit is brought to reform a policy of Insurance is- 
sued by the défendant on July 31, 1883, whereby it undertook to in- 
demnify Théo. H. Liebe against loss by fire, for the period of one year 
from the date thereof, of bis interest, not exceeding $4,000 in value, 
in a two-story frame building, then in course of construction and to 
be occupied as a grain warehouse, and known as the "Dayton Mills 
Warehouse," in Dayton, Oregon, for the premium of $100 in hand 
paid. The bill allèges that on the day the policy issued, and prior 
thereto, William Burnell, Théo. H. Liebe, E. S. Larsen, Elizabeth 
Crâne, and A. A, Crâne were the owners of a certain parcel of real 
property, on which was situated a grist-mill and the warehouse in 
question ; that on said day said Burnell, "on behalf of himself and 
co-owners, composing said Dayton Flouring Mills Company," applied 
to the agent of the défendant at Portland for Insurance "on a ware- 
house, then in process of construction by said company on their said 
lands," with loss, if any, payable to said Liebe; that thereupon, "in 
considération of the payment by the said insured" of the premium, the 
défendant, by its agent, issued the policy in question, and "thereby un- 
dertook to insure the said Dayton Flouring Mills Company against loss 
or damage by fire, to the amount of $4,000, upon the said warehouse;" 
that, "by some oversight, misapprehension, or mistake" on the part 
of the agent of the défendant, said policy was issued in the name of 
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8aid Liebe, who, in fact, only owned one-fourth interest therein, in- 
stead of that of the Dayton Flouring Mills Company; and that the 
agent of the défendant "well knew the parties whocomposed thesaid 
Dayton Flouring Mills Company, and well knew the said company 
and parties, instead of Liebe, owned said property." 

It also appears from the bill that on November 27, 1883, the per- 
sons eomposing the said company conveyed said property to the plain- 
tiiï, and on Deeember 3, 1883, with the consent of the défendant, 
"sold, assigned, and conveyed" to the plaintifif "their interest in the 
said land and warehouse, and the said polioy of Insurance;" and that 
on January 17, 1884, said warehouse was totally destroyed by fire. 
The insurance company declined to payany more on the policy than 
the value of Liebe's interest in the property, claiming that by its 
terms they only agreed to iiidemnify the assured for the loss or injury 
to such interest therein, to-wit, one-fourth of the same. 

The défendant demurs to the bill for want of equity, because (1) it 
does not appear that the alleged mistake was mutual; and (2) either 
the plaintiff took the assignment without knowledge of the alleged 
mistake, and therefore bas ail he bargained for or expeeted, — a policy 
on Liebe's interest in the property, whatever that may be, — and there 
is no mistake as to the plaintifï, or he took the same with knowledge 
of the mistake, and is guilty of lâches in not sooner making it known 
and seeidng a coirectiou thereof. Delay in bringing a suit or mak- 
ing a claim to bave a written instrument reformed, on the ground 
that it does not embody the contract of the parties, is not a technical 
bar to such suit, but is only a circumstance tending to show, with 
more or less force, according to the nature of the transaction and the 
situation of the parties, that the plaintifif took the policy with knowl- 
edge of its contents, and ought to be bound by them. But when it 
clearly appears from the bill that the plaintiff bas been guilty of lâches, 
a demurrer thereto for that cause will be sustained. 

This suit was brought on September 1, 1884, — more than nine 
months after the policy was assigned to the plaintiff, and more than 
seven months after the loss occurred. And no claim appears to bave 
been made before this by either the assignée or bis assignors that the 
instrument did not contain the contract of the parties. No excuse ia 
oflfered for this delay, and, when this fact is considered in the light of 
the presumption that the plaintiff's assignors 4ook the policy with 
knowledge of its contents, probably it does appear that the parties 
bave been guilty of lâches in making and asserting the claim that the 
policy is erroneous. But the fact may be otherwise, and I think it 
best to overrule the demurrer on this point, and reserve the question 
of lâches until the final h'earing. On the first alternative of the lat- 
ter proposition there bas been no argument. It is not denied that 
the assignment of the policy — the subject-matter — to the plaintifif 
carried with it the right to maintain any suit necessary or proper to 
establish or enforce the apparent obligation of the défendant. And 
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I am not prepared to say that such assignaient did not also carry 
with it the right to maintain a sait to reform the contract, even if th'e 
assignée was then unaware of the alleged mistake, and took the as- 
signaient without any spécial référence thereto. This matter is also 
reserved until the final hearing. But on the first point the demurrer 
must be sustained. 

A party seeking to hâve an instrument reformed must show — as 
well by his pleading as in proof — in what the mistake consists, and 
that it is mutual. In other words, it must appear that the contract, 
as reduced to writing, does not contain what both parties intended it 
should. And to this end it must be shown in what they did agrée. 
A mistake in a contract, resulting from the misunderstanding of the 
parties, is not a ground for reforming it, although it may be for re- 
scinding it. When each party is laboring under a misapprehension 
as to the purpose or intent of the other, their minds do not meet, and 
there is no contract to reform. Hearne v. Marine Ins. Co. 20 Wall. 
490 ; Brugger v. State Invest. Co. 5 Sawy. 310 ; Wood, Ins. 505. The 
bill in this case does not allège that there was any express agreement 
between the parties on the subject of insuring this property. It is 
only stated that Burnell, for himself and co-owners, applied for Insur- 
ance on the warehouse, with loss payable to Liebe. It is not even 
explicitly stated whose interest in the property Burnell applied for In- 
surance on, or that he then disclosed the names of any of the owners 
except that of Liebe. But there is no sort of showing that the de- 
fendant accepted Burnell's application or agreed to insure the inter- 
est of any one in the warehouse. The allégation goes no further than 
this: that "thereupon" the défendant issued a policy on the interest 
of Liebe in the property. But as what the défendant did is the only 
circumstance tending to show that it agreed to do anything, there is 
nc^hing to show that it agreed to do more than it did do — issue a 
policy on Liebe's interest in the property. 

Itis true that the bill allèges that the défendant, in issuing the pol- 
icy, "thereby nndertook to insure the Dayton Flouring Mills Company 
against loss or damage by fire to the amount of $4,000 upon said ware- 
house," but that by some "misapprehension" of the défendant said 
policy was issued in the name of Liebe instead of said company. But 
a référence to the policy, which is made a part of the bill, shows that 
ail the défendant undertook "thereby" to do was to insure Liebe's in- 
terest in the property. What other interest, if any, the défendant 
may bave agreed to insure by this policy does not appear. The plain- 
tiff seeks to bave the policy reformed so as to cover the interest of 
each of the joint owners of the property, and to entitle himself to this 
relief he must show, by clear and explicit statement in his bill, that 
there was an agreement between the parties to that effect. And in 
this connection it may be well to suggest that upon this naatter the 
language of the bill is uncertain and inartificial. 

Insurance is a contract with the owner of property, or Some inter- 
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est therein, to indemnify him against loss or damage by fire. CoUo- 
quially speaking, it is effected in his "name;" but in contemplation 
of law it is effected on his interest in the property, and cannot, there- 
fore, be effected in the "name" of any one else. It may be done for 
the benefit of such owner, or any third person whom he may desig- 
nate. The "Dayton Flourinig Mills Company" is not the "name" of 
any person, either natural or artificial. It can hâve no interest in 
this property, and an insurance in that "name" is an insurance in 
the name of no one. A conveyance to the "Dayton Plouring Mills 
Company" would be void for want of a grantee. 1 Washb. Eeal. Prop. 
422 ; 2 Washb. Eeal. Prop. 665, 568 ; Friedman v. Goodwin, 1 McAll. 
149. The phrase is a mère arbitrary coUocation of words constitut- 
ing a style, or firm name, or sign under which natural persons, as- 
sociated together as partners, may do business. But waiving this 
matter, and assuming that an application was duly made by or on 
behalf of the individual owners of the warehouse to insure their in- 
terests therein, it does not appe^r from the bill that the défendant 
ever agreed to insure such interests and issue a policy accordingly, 
but only that the défendant thereupon issued a policy covering thô 
interest of Liebe alone. That this was the resuit of a mistake or 
misapprehension on the part of the défendant may be true ; but for 
aught that appears, and so far as does appear, such mistake or mis- 
apprehension may hâve arisen from the fact that the défendants did 
not wholly accept, or correetly apprehend, the application of Burnell, 
rather than that it erred in reducing the contract to writing. And, 
if so, there was no mutual mistake in the matter. The minds of the 
parties never met on the proposition contained in the application. 
They made no contract other than the one which is implied in the 
issuing by the one and the acceptanoe by the other of the policy ou 
the interest of Liebe alone. The demurrer is sustained. 



BiiAiB V. St. Louis, H. & K. R. Co. and others.* 

{Oirouit Court, S. D. Missouri. November 3, 1884.) 

X, B4n.K0\D MoRTaAGES — RECBIVBRS — ANTB-RBCBIVaBSHIP Dbbtb. 

A f ailure to make the payment of a»«e-receivershlp debta for current expensea 
of a railroad— a condition of the appointaient of a reoeiver in a foreclosure suit 
^— is no bar to their subséquent allowance. 

2. Samb— Failurb to Fobbclose— Agency. 

A mortgagee wbo fails to take action upon default in the payment of inter- 
est on the mortgage débit, does not, by sach failure, make the mortgagor his 
agent to inour debts, nor does he impliediy consent that debts incurred subse- 

. : quent to the default shall take precedence over the mortgage debt. ; 

iReportedbyBon]. F. Eex, Esq.jOftlieSt. Louisbar. ., 
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3. Same— Claims Entitled to Pkepkbence as to Income. 

Claims for labor and supplies which hâve accrued withln six months o£ the 
appointment of a receiver are eatitled to be paid eut of the net income of the 
reoeivership. Ordinarily, older claims are not entitled to any préférence. 

4. Same — Cokpub. 

Semble, that claims entitled to préférence as to income may, in exceptional 
cases, and where a spécial equity appears, be made a flrst lien upon the curpus 
ot the mortgaged property. 

5. Same— Intrkvbning Claims— Evidence— Compant's Books. 

Where the application for a receiver contains no charge of fraud and deceit 
on the part of the company's officers, a master to whom intervening claims are 
referred may be authorized to pass upon uncontested claims without any other 
évidence than the admissions in the company's booka, -where the facts upon 
which such claims rest fully appear from the books, and additional évidence 
appears to him unnecessary. 

In Eqaity. Exceptions to master's report. 

Walter G. Larned and Théo. G. Case, for Complainant. 

John O'Orady, for the receiver. 

James D. Carr and Geo. D. Reynolds, for the intervenors. 

Bbewer, J. 1. The first exception runa to a matter of practice. 
On the twenty-fourth of March, 1884, this court, in its order respect- 
ing intervening claims, directed the master as foUowa : 

"It 13 further ordered, that when an intervening claim, so far as the facts 
on which it rests, appears from the books of the défendant tg be correct, the 
master may proceed to pass thereon without further évidence, unless, in his 
opinion, further évidence is needed, or some person in interest appears to 
contest the same." 

The master has acted upon this direction, and its propriety is now 
challenged. The exception will be overruled. If no receiver had 
been appointed, the company would settle with its creditors upon the 
basis disclosed by its owû books, and where the application for a 
receiver contains no charge of fraud and deceit on the part of the of- 
ficers of the company, there is no impropriety in accepting the ad- 
missions contained iu its booka aa prima facie a fair basis of settle- 
ment with claimants. It would be an unnecessary burden and expense 
to require extrinsic and independent évidence. Pull protection against 
improper claims is secured by the right given to any party iu inter- 
est to appear and contest, as well as by the duty imposed on the 
master to require testimony, if any appears to him necessary. 

2. Claims for labor and supplies accruing since the default in pay- 
ment of interest in 1881, more than two years prior to the appoint- 
ment of the receiver, hâve been allowed by the master, and exceptions 
are taken to such allowance. In the order appointing a receiver no 
provision for the payment of claims was made, and it is conceded 
that there is nothing to show that since the default in the pfiyment 
of interest there has been any diversion of income to permanent im- 
provements. Now, the broad proposition is laid down by counsel 
that, unless a diversion as stated is shown, or unless the court, as a 
condition of appointing a receiver, requires the payment of certain 
claims, none can be preferred to the mortgage debt; that when the 
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moi-tgagees take possessicn by a recoivei", the income, as well as the 
property of the company, becotue theirs. I think the suprême court 
bas decided against this claim. In Miltenberger v. Railway Co. 106 
U. S. 286, S. C. 1 Sup. et. Rep. 140, it appears that the receiver was ap- 
pointed August 26, 1874. On Ootober 3, 1874, an order was made 
directing the payment of traffio balances accruiug before the appoint- 
ment of the receiver. And the order was sustained. I quote at 
length from the opinion, because it bears upon a question yet to be 
considered : 

"In respect to the $1,000 due other and Connecting Unes of the road for ma- 
terials and repairs, and for ticket and freight balances, a part of which, as 
stated, was incurred more than ninety days before the twenty-sixth of Au- 
gust, 1874, the flrst pétition stated that payment of that class of claims waa 
indispensable to the business of the road, and that, unless the receiver waa 
authorized to provide for them at once, the business of the road would sufEer 
great détriment. ïhese reasons were satisfactory to the court. In the ex- 
amination by the master of the accounts of the receiver évidence was taken 
as to the payment by him of items due, when he took possession, for oper- 
ating expenses, and of moneys due other and Connecting lines for the matters 
naraed. Tlie report of the master shows that he disallowed several items in 
the receiver's accounts, claimed under the above heads, where the claims were 
made on the ground that the creditors threatened not to furnish any more 
supplies on crédit unless they were paid the arrears. His action, sanctioned 
by the court, in allowing items within the scope of the orders of the court, ap- 
pears to hâve been careful, discriminating, and judicious, se far as the facts 
can be arrived at from the record. It cannot be afflrraed that no items which 
aecrued before the appointment of a receiver can be allowed in any case. 
Many circumstances may exist which may make it necessary and indispen- 
sable to the business of the road and the préservation of the property for the 
receiver to pay pre-existing debts of certain classes out of the earnings of the 
receivership, or even the corpus of the property, under the order of the court, 
with a priority of lien; yet the discrétion to do so should be exercised with 
very great care. The payment of such debts stands, prima faaie, on a différ- 
ent basis from the payment of claims arising under the receivership, while 
it may be brought within the principle of the latter by spécial circumstances. 
It is easy to see that the payment of unpaid debts for operating expenses, 
aecrued within ninety days, due by a railroad company suddenly deprived of 
the control of its property, due to operatives in its employ, whose cessation 
from work simultaneously is to be deprecated in the interests bdth of the 
property and of the public, and the payment of limited amounts due to other 
and Connecting lines of road for materials and repairs, and for unpaid ticket 
and freight balances, the outcome of indispensable business relations, where a 
stoppage of the continuance of such business relations would be a probable 
resuit in case of non-payment, the gênerai conséquence involving largely, 
also, the interest and accommodation of travel and trafflc, may well place such 
payments in the category of payments to préserve the mortgaged pi;operty in 
a large sensé, by maintaiuing the good-will and integrity of the enterprise, 
and entitle them to be made a flrst lien. This view of the publie interest in 
such a highway for public use as a railroad is, as bearing on the maintenance 
and use of its franchises and property in the hands of a receiver, with a view 
to public convenience, was the subject of approval by this court, speaking 
through Mr. Justice Woods, in Barton v. Barbour, 104 U. S. 126." 

I think, therefore, that the mère omission to make the payment of 
Ihese claims a condition of the appointment of a receiver is no bar to 
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their présent allowanoe; and I may add this fartber snggeation: li 
is said that the court, as a condition of the appointment of a receiver, 
may, in his discrétion, reqnire the payment of certain claims; bat that 
discrétion is not an arbitrary one. It may not require the payment 
of any claims that it desires, but only such claims as it is équitable 
should be paid, — claims that, in equity, are paramount to tbose of 
the mortgagees, — and if it is équitable that thèse claims should be paid 
prior to the mortgage debt, then what différence can there be in the 
mère time of making an order therefor? In ail cases the payment 
of such claims rests on the fact that it is équitable that tbey should 
be paid, and oftentimes this equity can only be determined upon a 
fuU investigation into their nature, — an investigation which cannot 
be had at the time the receiver is appointed. 

What claims are entitled to such équitable préférence ? The mas- 
ter has reported in favor of ail claims accruing since the default in 
payment of the interest on the mortgage debt, — a period of over two 
years. This seems to proceed upon the assumption that the mort- 
gagees, by failing to take action, hâve made the mortgagor company 
their agent to incur debts ; bave impliedly consented that ail such debts 
should take préférence of their secured claims. I do not think that 
this principle is Sound. There is no implied agency to that extent, 
and I do not think that the rulings of the suprême court are based 
upon any such doctrine. The idea which underlies them I take to 
be this : that the management of a large business, like that of a rail- 
road company, cannot be conducted on a cash basis. Temporary 
crédit, in the nature of things, is indispensable. Its employés can- 
not be paid every month. It cannot settle with other roads its traffic 
balances at the close of every day. Time to adjust and settle thèse 
various matters is indispensable. Because, in the nature of things, 
this is so, such temporary crédits must be taken as assented to by 
the mortgagees, because both the mortgagees and the public are in- 
terested in keeping up the road, and having it preserved as a going 
concern, and whatever is necessary to aecomplish this resuit must be 
taken as assented to by the mortgagees. In this view, such temporary 
crédits accruing prior to the appointment of the receiver must be rec- 
ognized by the mortgagees and such claims preferred. Now, for what 
time prior to the appointment of a receiver may thèse crédits be sus- 
tained ? There is no arbitrary time prescribed, and it should be only 
such reasonable time as, in the nature of things and in the ordinary 
course of business, would be sufficient to bave such claims settled and 
paid. Six months is the longest time I bave noticed as yet given. 
Ordinarily I think that is ample. Perhaps, in some large concerns, 
with extensive Unes of road and a complicated business, a longer 
tiaie might be necessary. Certainly, so far as the présent road is 
concerned, six months is ample. If any person permits a claim to 
continue longer than that be certainly has no rigbt to be considered 
other than as a gênerai créditer, with no préférence over a secured 
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debt. So I think the exceptions must be sustaîned as to ail claims 
accruing prior to six months before the appointment of a receiver. 
One other matter requires notice. Out of what shall- thèse claims 
be paid ? Primarily, of course, out of the earnings of the road, and 
ordinarily out of such earnings alone. It is true, as appears from the 
quotation just made from the suprême cpurt, that cases may arise in 
which such claims will be made a lien upon the corpus of the property, 
and payable out of the proceeds of receiver's certificates. But this can 
be done only in exceptional cases, and where there is spécial equity 
therefor. Apparently, this matter has not been considered by the 
master; and if any order is desired further than the payment of ail 
thèse claims out of the earnings of the road, the matter will be re- 
ferred back to the master for inquiry as to whether there exists any 
spécial equity justifying the payment of thèse claims, or any one of 
them, out of the proceeds of the receiver's certificates. The gênerai 
rule, as I hâve stated, is that such claim should be paid out of the 
earnings. That is fair; because, if no receiver were appointed, and 
the claimants attempted by légal process to enforee the collection of 
their claims, they could obtain no priority over the mortgages, but 
must still be subject to such mortgages. So the appointment of a 
receiver ought not to give them a priority which they had not before. 
It is true, a spécial equity, as stated by the suprême court, may ex- 
ist, making such claims a prior lien upon the corpus of the property; 
but, as I hâve said, such equity ought to be affirmatively shown. I 
believe this covers ail the points that were argued before me. The 
order, therefore, will be that the exceptions will be maintained to ail 
claims accruing more than six months prior to the appointment of a 
receiver. The exceptions to the other allowances will be overruled, 
and an order entered that they be paid out of the earnings of the 
road ; and if in any particular claim it is thought by the claimant 
that there is a spécial equity which justifies its payment out of the 
proceeds of the receiver's certificates, such claims will be referred 
back to the master for examination in that respect. 



Fosâick V. Schall * is the leading case upon the relative rights of secured 
and Unsecured creditors of rallroads which hâve been placed in the hands of 
receivers. After an exhaustive argument by some of the best légal minds of 
the country, the suprême court of the United States arrived in that case at 
unanimous conclusions. Those conclusions were announced by Mr. Chief 
Justice Waite, whose opinion contains astatementof mostof the great lead- 
ing principles governing this délicate, difflcult, and most important subject, 
and though much of what he said may be eharacterized as dicta, yet the opin- 
ion delivered is entitled to be considered a deliberate and careful expression 
of what the court considered to be the law of this whole subject, and the prin- 
ciples then enunciated hâve since been applied by that and other tribunals, 
and hâve been everywhere approved. 

Ï99U. S. 235, (1878.) 
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EXTENT TO WHICH MOKTGAGE COVEKS InCOJIE AND FUNDS DeRIVED 

Therefrom. One of the most important of the rules laid down in Fosdick v. 
Soliall ^ is that even wheré a mortgage on a railroad gives a lien on the in- 
come of tlie road in express terms, the income out of which the mortgagee 13 
entitled to be paid, while out of possession, "is the net income obtained by de- 
ducting from the gross earnings what is required for necessaryoperating and 
managing expansés, proper equipments, and usef ul improvements. Every rail- 
road mortgagee," said the court, "in accepting his security impliediy agrées 
that the current debts made in the ordinary course of business shall be paid 
from the current receipts before he has any claim upon the income." It fol- 
lows from this that persons to whom debts are due at the time a mortgaged 
road goes into the handsof a receiver for "necessaryoperating and managing 
expansés, proper equipments, and useful improvements, ai-e entitled to a pri- 
ority over mortgage creditors as to any fund derived from income which may 
be received by the receiver from the cpmpany.* 

Eule as to COKP0S OF THE MoETGAGED Pkopekty. As a gênerai rule, 
the rights of flrst mortgage creditors are superior to those ot creditors of any 
otlier ciass, so far as the corpus of the mortgaged property is conoenied. jS'o 
lien equal to theirs can be given by the mortgagor to material-inen, or others 
to whom debts may become due, for current expenses, even by an express 
mortgage.' But the lien of mortgage creditors only extends to the interest 
of the mortgagor; and, where the mortgage is made to cover after-acquired 
property, a lien for the purchase-money retained upon supplies sold, the mori> 
gagor, after the exécution of the mortgage, vvill take precedence of the mort- 
gage lien, if the supplies f urnished are not affixed to the realty.*" If so affixed, 
the mortgage lien attaches, and takes precedence. ^ There are only two ex- 
ceptions, so far as awie-receivership debts are concerned, to the gênerai rule 
as to the superiority of the mortgage lien: The flrst is that, where current 
earnings hâve been used by the offlcers of a company for the beneflt of moit- 
gage creditors in paying bonded interest, purchasiiig additional equipments, 
or making permanent improvements on the fixed property, the mortgage se- 
curity is chargeable, in equity, with the restoration of the fund thus im- 
properly diverted.* The second exception is that, where it is necessary to pay 
employés back wages in order to retain their services, or to pay a debt for 
awie-receivership operating expenses in order to maintain business relations 
with the claimant, and the rétention of such employés, or the maintenance 
of such relations, as the case may be, is indispensable to the weli'are of the 
road, and such debts cannot be paid out of income, the receiver may be au- 
thorized to raise the necessary funds by issuing certiflcates of indebtedness, 
which shall take precedence of flrst-raortgage bonds.' 

Application of the Income of the Rbceivership to the Payment 
OF ANTECEDENT Debts. In FosdicJt v. Schall^ the proposition was laid 
down tbat "when a court of chancery is asked by railroad niortgagees to ap- 
point a receiver of railroad property, pending proceediugs for foreclosure, the 

199 tr. s. 252. See, aiso, Gilnian v. Il- 1, (1880;) IT. S. v. Eallroad Co. 12 Wall, 

linois & M. Tel. Co. 91 U. S. 60.3, (1875;) 362, (1870.) 

American Bridge Co. v. Heidelbach, 94 U. SDunham v. Kaiiway Co. 68 U. S. 234, 

S. 798, (1876 ;) Galveston Kailroad v. Cow- (1863.) Contra, CoUins v. Central Bank, 1 

drey, 11 Wall. 459, (1870.) Ga. 435, (1846.) 

2 American Bridge Co. v. Heidelbach, «Fosdick v. Schall, 99 U. S. 253, 254; 

94 U. S. 798, (1876 ;) Gilman v. lUinoia & Buriiham v. Bowen, 111 XJ. S. 783, S. C. 4 

M. Tel. Co. 91 tr. S. 603, (1875.) Sup. Ct. Eep. 675, (1884.) 

8 Galveston Railroad v. Cowdrey, 78 TJ. ' Miltenberger v. Logansport Ky. Co. 

S. 459, (1870;) Meyer v. Johnston, 53 Ala. 106 U. 8. 286, (1882;) S. C. 1 Sup. Ct. Kep. 

237, (1875.) 140. 

«Galveston Railroad v. Cowdrey, 78 IT. «99 U. S. 251 et seq. 

,S. «9, (1870 ;) Myer v. Car Co. 102 U. S. 
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,«ourt, in the exercise of a Sound judicial discrétion, may, as a condition of is- 
suing the necessary order, impose such terms in référence to tlie payment 
from the ineome durlng the reeeivership of outstanding debts for labor, sup- 
plies, équipaient, or permanent improvement of the mortgaged property, as 
may, under the circumstances of the particular case, appear to be reasonable;" 
and "that if no such order is made when the receiver is appointed, and it ap- 
pears in the progress of the cause that bonded interest has been paid, addi- 
tional equipments provided, or lastiug and valuable improvements made, eut 
of earnings which onght in equity to hâve been eraployed to keep down debts 
for labor, supplies, aiid the like, it is within the power o£ the court to use the 
ineome of the receiveiship to discharge obligations which, but for the diver- 
sion of funds, would hâve been piiid in the ordinary course of business." 

In Raie v. Frost i the suprême court went a step f urther and held "that the 
net earnings of tlie road whjle in possession of the court, and operated by its 
receiver, are not necessarily and exclusively the property of the mortgagees, 
but are siibject to the disposai of the ehancellor in the payment of claims 
which hâve superior equities, if such be found to exist," and that the claims 
of certain parties who had furnished supplies to the road after default in the 
payment of interest were entitled to be paid in full before any part of the in- 
eome was applied to the payment of moitgage creditors. 

Tliere had been no diversioa of the current debt fund in that case without 
the application of ineome out of which the debts in question might hâve been 
paid, to the payment of antécédent current debts due at the time of the first 
default in the payment of interest, can be denominated a diversion. 

In the latest case in point, Burnham v. Bowen,^ in which, as in the Fos- 
dick V. Sohaïl and Haie v. Frost, the opinion was delivered by Mr. Chief 
Justice Waite, the suprême court of the United States has carried the doc- 
trine of Fosdiok V. Schall to its ultiuiate conclusion, and laid down a toler- 
ably clear and explicit rule upon this subject. After quoting the rule laid 
down in Fosdiok v. Schall, that " the ineome out of which a railroad mortgagee 
is to be paid is the net ineome obtained by deducting from the gross earnings 
what is required for necessary operating and managing expenses, proper 
equipment, and useful improvements," and that "every railroad mortgagee, 
in accepting his security, impliedly agrées that the current debts made in the 
ordinary course of business shall be paid from the current receipts before he 
has any claim on the Ineome," the chief justice proceeded; "Such being the 
case wiien a court of chancery, in enforcing the rights of mortgage creditors, 
takes possession of a mortgaged railroad and thus deprives the company of 
the power of receiving any f urther earnings, it ought to do what the com- 
pany would hâve been bound to do if it had remained in possession; that is 
to say, pay out of what it receives froih earnings ail the debts which in equity 
and good conscience, considering the character of the business, are charge- 
able upon such earnings. In other words, what may properly be termed the 
debts of the ineome, should be paid from the ineome before it is applied in 
any way to the use of the mortgagees. Tlie business of a railroad should 
be treated by a court of equity, under such circumstances, as a ' going 
concern,' not to be embarrassed by any unnecessary interférence with the 
relations of those who are engaged in or afEected by it." 

In this last case the court expressly held that though there had been no di- 
version by the company of the current earnings from the payment of the cur- 
rent expenses, a debt incurred over eleven months before the appointmerjt of 
a receiver, for coal used in the company's locomotives, should be paid out of 
the ineome of the reeeivership, upon the ground that it was a debt which it 
would hâve been the company's duty to pay out of the net earnings if the re- 

«99 U. S.339, (18/8.) »4Sup. Ct. Rep. 677, (1884.) 
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ceiver had not been appointed.' The rule laid down in Bumham v. Bow&n 
commends itself by its clearness, but that case, like the others from which I 
bave quoted, furnishes no test by which we may distinguish between current 
debts entitled to be paid out of current income and thoae which hâve fallen 
into the mass of ordinary floating debts, and ceased to be entitled toanypref- 
erence.2 The real question in sueh cases seems to be whether or not the debt 
is stale. Vigilantibus non dormientibus œquitas subvenit. If the claimant 
has been guilty of lâches, no préférence will be allowed. It is difflcult. if not 
impossible, to lay down any fixed rule or rules as to when claims should be 
cousidered stale. Each case must be governed by the partiçular facts which 
appear therein. The lirait of six months fixed in the principal case does not 
seem to be supported by the authorities. 

The foUowing are cases in which a préférence has been allowed claims 
more than six months old: In Douglass v. Cline ' the company had defaulted 
in thepayment of bonded interest more thaneight months before the appoint- 
ment of a receiver, and wages earned after the default were ordered to be 
paid ont of the net income of the receiversliip, though no spécial equities 
appeared. In Skiddy v. Bailroad Co.* unassigned claims for labor per- 
formed during the 12 months prior to the reeeiver's appointment were allowed 
against the reeeiver's net income. In WUliam<ion's Adm'r v. Washington 
City, V. M. & G. 8. R. Co.^ claims for services reiidered and materials fur- 
nlshed in 1874 and 1875 were allowed a préférence, though no receiver had 
been appointed untiljune, 1876. In Atkins v. Railroad Oo.^ a railroad Com- 
pany, being unable to pay its employés, obtained a loan of the amount due for 
wages from certain bondholders, to whom notes for the amount loaned were 
given. The loan was made in order to prevent an impending strike, and 
upon the condition that the amount loaned should be applied to the payment 
of the wages then due, and that the notes given the lenders should be paid 
out of the flrst net income of the road. A receiver was appointed about 22 
months after the debt was incurred, and it was held that the net income of 
the reeeivership should be applied towards the repayment of the loan.f And 
in Haie v. Frost^ a claim for materials furnished before default in the pay- 
ment of bonded interest, and about three years before the appointment of a 
receiver, but for which a note had been given, which only matured about 16 
months before a receiver was appointed, was allowed against a f und in court. 

On the other hand, it has been held that an order appoiuting a receiver 
which authorized him "to pay the amounts due and maturing for materials 
and supplies about the opération and for the use of " a road, did not authorize 
him to pay a renewed promissory note given for re-rolling iron for the use of 
the road three years before his appointment.' So, where the président and 
directors of a road had contracted a debt for supplies and repairs in 1874 and 

>The debt was evidenoed at the time » 33 Grat. 624, (1881.) 

the receiver waa appointed by business '3 Hughes, 0. C. 307, (1879.) 

paper of the company, maturing at a fu- ' Peraona who lend money for payment 

ture date, and thia paper was renewed at of bonded intereat are not entitled to any 

niaturity, but whether by order of court preferenre. Railroad Go. y. Douglass, 12 

or not does not appear. Bush, 673, (1877.) 

» Debts of the latter class are never paid *99 U. S. 389, (1878.) A claim for ma- 

out of the reeeiver's income. Duncan v. terials furnished for construction purposea 

Railroad Go. 2 Woods, 542, (1876 ;) Brown was disallowed, but for the reason, as it 

V. Railroad Co. 19 How. Pr. 84, (18600 seems, (33 Qrat. 631,) ■' that this material 

Huidekoper v. Locomotive Works, 99 U. was used in the construction of an inde- 

S. 258, (1878.) pendent branch road." See, also. Union 

3 1 2 Bush, 608, (1876.) Trust Co. v. Souther, 107 TJ. S. 591, (1882 ;) 

*3 Hughes, C. 0. 320, (1879.) It has S. 0.2 Sup. Ct. Eep. 295; Taylor v. Rail- 

since been held that assigned and unas- road Oo. 7 Fed. Bep. 377, (1880J 
eigned claims stand upon the same foot- ' Brown v. Railroad Co. 19 How. Pr. 84, 

îng. Union Trust Co. v. Walker, 107 U. (1860.) 
S. 596, (1882.) 
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1875, for which third persons had become liable, it was held, In a foreclosure 
suit instituted in 1876, that the debt was not entitled to any préférence.' 
And in another case it has been held that a receiver is not bound to eomply 
with contraets for the transportation of freight entered into by the company 
before his appointment.^ 

In Turner v. I., B. & W. Ry.Co.^ the court adopted by analogy the rule of 
the state statutes in relation to liens on railroads for work done, and supplies 
and materials furnished. 

Assigned and unassigned claims stand upon an equal footing.* 

PowERS OF CotrRTs OF Equitt m THE Management of Eaileoad 
Pkopeety. a receiver has no authority to incur any expenses on account 
of property in his hands beyond whativls absolutely essential to its préserva- 
tion and use, as contemplated by his appointaient, unless authorized by an 
order of court.» Nor can he charge the corpus of the mortgaged property 
with the payment of any debts which he may make.' But he may, by an ex- 
press order, be authorized to go muoh farther. It is dififlcult, indeed, to name 
a lirait beyondwhich the courts will not go when they deem it expédient. 

A court of equlty, which has taken possession of a railroad in a foreclosure 
suit, not only has ail the power possessed by the company before the institu- 
tion of the suit,' but much more, for it may autliorize its receiver "to raise 
money necessary for thé préservation and management of the property, and 
make the same a (flrst) lien thereon for its repayment." * It may even au- 
thorize the building of bridges, and the completion of the road, if unflnished, 
and its completion appears to the court to be for the beneflt of ail concerned, 
and may authorize its receiver to laise the necessary f unds by issuing certifi- 
cates of indebtedness which shall be a flrst lien on the mortgaged property 
payable before the flrst mortgage bonds." Benj. F. Eex, 

8t. pouis, Mo. 



' Duncan v. Kailroad Co. 2 Woods, 642, 
(1876.) 

» Ellis V. Kailroad Co. 107 Mass. 1, (1871.) 
It will be observed that the décision in 
this case was prior to that of the United 
States suprême court in Burnham v. 
Bowen, and, in view of the latter case, a 
différent conclusion niight nowbe arrived 
at. 

»8 Biss. 0. C. 315. 

*trnion Trust Co. v. Walker, 107 TJ. S. 
596. (1883 ;) S. C. 2 Sup. Ct. Bep. 299, 

6Cowdrey v. Eailroad Co, 93 U. S. 354, 
(1876.) Damages suffered by a party who 
has been injured through the négligence 
of the receiver's employés are considered 
part of the current expenses, and are 



chargeable upon the încome. Barton v. 
Barbour, 104 U. S. 126, (1881.) 

«Hand v. Eailroad Co. 17 S. C. 219, 
(1881 ;) Vermont & C. R. Go. v. Vermont 
Cent. K. Co. 60 Vt. 500, (1877.) 

' Miltenberger v. Logansport Ry. Co. 
106 V. S. 286, (1882;) 8. 0. 1 Sup. Ct. Rep. 
140; Gibert v. Eailroad Co. 33 Grat. 686, 
(1880.) 

8 Wallace v. Loomis, 97 U. S. 146, (1877;) 
Milten berger v. Logansport Ey. Co. 106 U. 
8. 286; S. C. 1 Sup. Ct. Eep. 140; Lang- 
don V. Railroad Co. 54 Vt. 693, (1882.) 

» Wallace v. Loomis, 97 U. 8. 146; Mil- 
tenberger v. Logansport Ry. Co. 106 tJ. 8. 
286; S. C. 1 Sup. Ct. Rep. 140; Kennedy 
V. Eailroad Co. 2 DilL 448, (1873;) Gibert 
T. Railroad Co. 83 Grat. 586, (1880.) 
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LouisTiLiiE & N. E. Go. V. Batb and others, Board of Examiners, 
etc., and Piokaed, Comptroller, etc. 

East Tennessee, V. & G. E. Co. v. Samb. 

('Jircuit Court, M. D. Tennessee. October, 1884.) 

Taxation — Asbessmbnt of Raileoad Pkopertt— Injttnctiok— Oebtiobabi. 

The board of examiners orgaaized and auting under the Tennessee statuts 
will not be enjoined from certifying the record of the assessment of railroad 
property for taxation, and delivefing the same to the comptroller, nor will the 
comptroller be enjoined from receiving said record and certifying said assess- 
ments to the count ies and towns of the state, and from taking steps to collect 
any taxes claiined by the state upon said assessments in excess of amount ad- 
mittod to be due, as such assessments may be reviewed by the writ of certiarari 
and auperaedeas in the state court, as decided in Louisville <6 N. R. Vo. v. Bâte, 
12 Lea, 573. 

In Equity. 

Ed. Baxter, J. M. Dîckînson, and Andrew Allison, for Louisville & 
Nashville Eailway Company. 

W. M. Baxter, for East Tennessee, Virginia & Georgia Eaiiroad 
Company. 

Vertrees é Brother and Champion é Head, for détendants. 

Matthews, Justice. Motions for injunctions pendente lite heard 
at chatnbers in Cincinnati, September IT and 18, 1884. The com- 
plainant in the first of thèse cases, the LouisTille & Nashville Eaii- 
road Company, is a corporation of Kentucky, and a citizen of that 
state, and invokes the jurisdiction of this court on that ground. It 
allèges that the wrongs charged against the défendants are in viola- 
tion of its rights, as secured by the constitution of Tennessee and by 
that of the United States, and are remediable in equity. The East 
Tennessee, Virginia & Georgia Eaiiroad Company is a corporation 
organized under the laws of Tennessee, and is a citizen of that state. 
It predicates its right to the relief prayed for solely on the ground 
that the case made in the bill is one which arises under the constitu- 
tion of the United States. The défendants Bâte, Thomas, and Nunn 
are officers of the state of Tennessee, comprising a board of examin- 
ers of railway tax assessments for the years 1883 and 1884. They 
hâve before them, for their considération and action under the lawa 
of Tennessee, the record of the proceedings and action of the state 
board of railroad tax assessors, which embodies the findings of the 
latter in valuing, for purposes of taxation, the property of the com- 
plainants claimed to be subject to taxation in Tennessee. When the 
défendants the board of examiners hâve acted on the record of thèse 
findings, either approving and confirming or lessening or increasing 
the values reported to them by the board of assessors, they are re- 
quired to certify the resuit to the défendant Pickard, the comptrol- 
ler, who ascertains the amount due to the state thereupon, according 
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to the rat« fixed by law, and is reguîred to coUect the same, and cer- 
tifies to the counties and municipal bodies the several amoants due 
to tbem respectively for taxes thereon, to be coUected by tbem on 
their own account in the mode specified by law. 

The board of assessors appointed by the governor are charged, un- 
der the revenue laws of the state, with the duty of valuing ail rail- 
road property; and moreover, for purposes of taxation, in making 
their valuation they are required to look to the capital stock, the cor- 
porate property, the franchises of each oompany, as well as the gross 
receipts, and the individual stock of each shareholder. Knowledge 
in thèse particulars is derived from a schedule required to be fur- 
nished to them by each railroad company, and by their own personal 
inspection, and by any other proof they may doem necessary ; but 
ail proof taken by them must be reduced to writing, and must be un- 
der oath and subscribed by the witnesses, with notice to the company 
interested, and the right and opportunity to appear, cross-examine, 
and be heard. Having ascertained the character and total value ot 
ail the property, wherever situated, of any railroad company, exclud- 
ing what is known as localized property, taxable in the county and 
municipality where it is situated, the board of assessors are required 
to divide the same by the number of miles in the entire length of 
the road, and the resuit is the value per mile of the property of such 
company for the purpose of taxation. The value per mile thus as- 
certained shall be multiplied by the number of miles in the state, 
and the product thereof shall be the sum to be taxed to the railroad 
company for state purposes; and the value per mile as thus ascer- 
tained shall be multiplied by the number of miles in each county, 
and the product shall be the sum to be taxed for county purposes; 
and the value per mile so ascertained shall be multiplied by the 
number of miles, or fractions thereof, in any corporated town, and 
the product shall be the sum to be taxed for municipal purposes: 
and thèse several sums to be taxed, thus ascertained, they shall cer- 
tify to the comptroller, together with the facts and ail évidence taken 
by them. This record the comptroller is required to submit at once 
to the governor, treasurer, and seoretary of state, who are constituted 
a board of examinera. They are to examine the questions of assess- 
ment and valuation, as upon an appeal upon the record made up by 
the railroad tax assessors, as a matter of course, whether the tax- 
payer except or not, and they may change it in any particular, and 
to any extent they see fit, so as to fix the real value of any railroad. 
The law provides for no time nor place of meeting of the board of ex- 
aminers, for no notice to the tax-payer or the public, and for no 
hearing before them. They take no additional proofs, but aot exclu- 
sively upon the record of the board of assessors, and their action in 
fixing the taxable value of every railroad is declared to be final and 
conclusive; and until they act the findings of the board of assess- 
ors hâve no légal effect as assessments. 
v.22F,no.9— 31 
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A board of assessors appoînted for the purpose of valaiug railroad 
property for assessment and taxation for the years 1883 and 1884, 
reported the value of the main stem of the Louisville & Nashville 
Eailroad, extending from Louisville, Kentucky, to Nashville, Ten- 
nessee, at $34,927.29^ per mile; and that of its Nashville & Deca- 
tur; Division, extending from Nashville, Tennessee, to Decatur, in 
Alabama, leased from-other companies, and operated by it, at $19,- 
O03.59|- per mile. The same board at the same time valued the main 
stem of the East Tennessee, Virginia & Georgia Eailroad at $20,005 
per mile, a branch called the Ooltewah Cut-off, at $15,000 per mile, 
the Alabama Division, so called, of the same company, at $16,000 
per mile, and its North Carolina Division at $11,500 per mile. After 
thèse assessments had passed to the hands of the board of examiners, 
and after two of them had affirmed the action of the board of assess- 
ors, and while the third was preparing a dissenting report, writs of 
certiorari and supersedeas issued out of the circuit court of the state 
for Davidson county, on the pétition of the railroad companies in- 
terested, were served upon them, and came by a process of appeal in 
error from that court to the suprême court of the state. The opin- 
ion and judgment of that court in the case are reported under the 
name of Louisville éN. R. Co. v. Bâte, 12 Lea, 573. 

It appears from that report that the grounds laid in the pétition for 
the writs were, substantially, (1) non-compliance on the part of the 
board of assessors with section 4 of the act of 1877, which required ail 
proof taken by them to be reduced to writing, under oath, upon notice to 
the parties interested, and opportunity to be présent and oross-exam- 
ine witnesses; (2) that in the mode of estimating values there were 
varions errors of law. Motions were made to dismiss thèse writs on 
the ground of want of jurisdiction in the court; the thirteenth section 
of the act of 1877 declaring "that the action of the board of exam- 
iners, provided for by the sixth section of the act of March 20, 1875, 
shall be final and conclusive as to the value of a railroad." The mo- 
tions to dismiss, however, were overruled, and the jurisdiction of the 
court sustained. The judgment of the court on the point was based 
upon the tenth section of the sixth article of the state constitution, 
which provides that "the judges or justices of inferior courts of law 
and equity shall hâve power, in civil cases, to issue writs of certiorari 
to removeany cause, or the transcript of the record thereof, from any 
inferior jurisdiction into such court of law, on sufBcient cause, sup- 
ported by oath or affirmation;" and npon section 3123 of the Code of 
Tennessee, in exécution of this constitutional clause, that "the writ 
of certiorari mày be granted whenever authorized by law, and also 
in ail cases where an inferior tribunal, board, or other officer exercis- 
ing judicial functions bas exceeded the jurisdiction conferred, or is 
acting illegally, where, in the judgment of the court, there is no other 
plain, speedy, or adéquate remedy." In delivering the opinion of 
the court, Tubney, J., said : 
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"In Wade Y. Murry, 2 Sneed, 56, Judge McKinnet, delivering the opinion 
of a majority of the court, says: 'In a case Involving a question as to the 
légal eompetency of the judge, or showing sueh a substantial departure from 
the course of proeeeding prescribed in the statuts as would render the pro- 
ceedings void, the certiorari woUld be the proper remedy.' I am of opinion, 
with Judge Totten, that the revisory jurisdictlon extends to any question 
of error or illegality in the proceedings which has the eflect to préjudice the 
rights of a party. I aiso think the législature has no power to say that any 
citizen shall be deprived of the right to hâve ail questions touching his life, 
liberty, or property heard, 'passed upon, and determined by the regular and 
constitutional courts of the state. Sueh right is inaliénable. It is unnecessary, 
in the présent case, to go beyond the majority opinion in Wade v. Murry." 

Proeeeding to consider the oaae upon its merits, the opinion con- 
tinues : 

" Although the boarda may be offlcers of the state, and proposing to diseharge 
their duties as sueh, yet, if they overleapthe prescribed limits of the law under 
which they act, it is the right of those about to be injured to ask for, and the 
duty of the courts to grant, a restraining relief. We think the petitionera 
make prima fade cases for relief. What are the f acts ? Did the boards ex- 
ceed their authority? As we hâve seen, the act requires ail the proof to be 
reduced to writing, sworn to and subscribed, etc., and upon this proof the 
boards to act in flxing their valuations for taxation. An examination of the 
record shows the values flxed bythe board in excess of that shown bythe 
proof. We cannot supply this defect by presuming the offlcers did their whole 
duty. We présume they hâve, as they are required to do, returned to the 
proper deposits ail the proof upon which they acted. The statute confers ex- 
traordinary power, and is in dérogation of common right, and muât be strictly 
constrned and observed. When called upon, as hère, the boards must show 
they hâve kept to the statute. This is not alone in the matter of proof in 
most of the cases before fus.] Nor does it appear that the parties had notice 
of the taking of the dépositions — or some of them, at least — which appear 
in the record. It may be the assessors based their estimâtes of value upon 
their personal knowledge formed from inspection and examination. This they 
might hâve done, but like ail other testimony it should hâve been reduced to 
writing, and an opportunity to cross-examine allowed to the parties in in- 
terest. " 

For thèse reasons, in those cases, including those of the présent 
complainants, in whieh proper and timely exceptions were made to 
the action of the board of assessors before them, their proceedings 
and valuation were set aside. The reversai was thus limited be- 
cause, as the court said, "we cannot hold the assessors hâve erred 
apon a question not submitted to them, especially when the excep- 
tions substantially waive it." The court also passed upon other ob- 
jections taken to the proceedings of the assessors, as foUows: That 
the main stem of the road was valued separately from branches and 
leased lines operated ty the same company, holding that as to sueh they 
must be governed by the same rules as were the original owners, and 
as separate roads; that the road-bed, franchise, and superstructure 
were assessed together as a unit, which was held to be proper; that 
the roUing stock and other distributable property, defined by the stat- 
ute to consist of road-bed, roUing stock, franchise, choses in action, 
and Personal property having no actual situs, and which it déclares 
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Bhall be valued by tbe assessors separate from the otlier property of 
the Company, and the total value ascertained -wlieresoever situated, 
whether within or without the state, was valued in the aggregate as 
a unit, which was also declared to be according to the intention of 
the law; and that the exemption of $1,000 allowed by the statute 
was deducted only from the value of the main stem, and not from 
that o{ the branches and kased lines, which was also upheld. Thèse 
valuations having been thus set aside, a new proceeding before the 
board of assessors became necessary. îhis took place, the place of 
one member who had resigned being filled by a new appointment. 

In June, 1884, the board of assessors reporled a new valuation as 
f ollows : Of the main stem of the Louisville & Nashville Eailroad, 
$50,000 per mile; of the Decatur Division,' $25,191.03^ per mile,— 
being an increase in the former of over |15,000 per mile, or over 40 
per cent., and ot the latter an increase of over $6,000 per mile, or 
over 30 per cent.; of the main stem of the East Tennessee, Virginia 
& Georgia Eailroad, $24,000 per mile; of the North Garolina Branch 
of the same, $10,000 per mile; of the Ooltewah Branch oi Cut-off, 
$16,000 per mile. It ia alleged in the présent bills that the board of 
assessors, in making this last valuation, had before them in proof sub- 
stantially the same state of faots as was before the former board on 
which the first valuation was made which was set aside on certiorari; 
that the présent board, in making their valuation, disregarded the évi- 
dence, acted arbitrarily, and not in good faith, for the purposes of a 
fair and just valuation, but to oppress and punish complainants; 
that the valuation is excessive, whether it is considered in référence 
to the intrinsic value of the property itself or compared with other 
railroad property in the state or elsewhere in the IJnited States, or 
with the value at which the real estate and other property of indi- 
vidual tax-payers is assessed by the assessors charged with that 
duty, for purposes of taxation, it being charged in regard to them that 
they systematically and intentionally hâve made such valuation at 
much less than the fair actual value of such property ; that déduc- 
tions permitted to other tax-payers are denied to them; that the 
property of the complainants is assessed for taxation for the year 
1884 upon an amount and value as of 1883, although ail other prop- 
erty in the state is assessed upon an annual valuation; and that the 
assessors hâve included in the property valued large amounts of prop- 
erty which, although belonging to complainants respectively, hâve no 
taxable situs in the state of Tennessee. 

It is further alleged that the values set forth, by the complainants 
respectively in the schedules submitted by them are the fuU and fair 
values of ail the property owned by them, situated within the state 
and subject to taxation therein, and they are severally willing to pay 
the taxes chargeable thereon, and offer so to do. It ia further charged 
in thèse bills as follows : 

(1) That the proceedings to be taken in référence to thèse valua- 
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tions by the board of examiners under the statute are void, contrary 
to the fourteenth amendaient to the constitution of the United States, 
beeause not due process of law. inasmuch as no opportunity is given 
by the statute or other law for the Company to appear before the 
board of examiners and be heard by them ; no time nor place is fixed 
for the meeting of the board of examiners, nor is any notice required 
to be given to the parties, nor any opportunity afforded to exceiit to 
their conclusions, or to hâve the same reviewed or correeted, 

(2) That by article 2, § 28, of the constitution of Tennessee, it is 
provided that "ail property shall be taxed according to its value, that 
value to be ascertained in such manner as the législature shall di- 
rect, 80 that taxes shall be equal and uniform tfaroughout the state. 
No one species of property from which a tax may be collected shall 
be taxed higher than any other species of property of the same 
value;" that, in violation of this provision of the state constitution, 
the législature of the state has by law diserirainated in favor of do- 
mestic corporations of the state engaged in manufacturing articles of 
the produce of the state by taxing them upon their corporate prop- 
erty alone, as in case of individuala and firms, while it is alleged 
that railroad companies are taxed upon the value of their corporate 
property as enhanced by the value of the franchise, and by a consid- 
ération of the value of the shares of its capital stock in the hands of 
its stockholders. 

(3) That a further discrimination is made by law against the com- 
plainants in this : that, while individual tax-payers are entitled to de- 
duct from the value of money and choses in action the amount of 
debts owing by them, ineurred in the business which produced the 
taxable assets, no such déduction is permitted to be m^jde by railroad 
companies, who are entitled to deduct $1,000 only from their taxa- 
ble property; and that, in point of fact, thèse complainants are 
sought to be assessed for taxation upon a large amount of choses in 
action, without déduction, while owing debts which individuals would 
be allowed to deduct, equal in amount to such assets; and that this 
discrimination is in violation of the fourteenth amendment to the 
constitution of the United States, inasmuch as it dénies to them the 
equal protection of the laws. 

(4) That the gênerai revenue law, providing for the valuation of 
the property of individual tax-payers by local assessors, contains pro- 
visions for a fair and juat equalization of such assessments in each 
county by boàrds of equalization, with the right on the part of each 
tax-payer to be heard by that board as to any complaint; and in case 
of refusai by that board to grant redress of any grievance, the county 
court has jurisdiction to give relief; whereas, in respect to railroad 
property, the board of examiners has arbitrary power over the whole 
matter of its assessment, without any opportunity given to show ex- 
cessive or unequal assessments in any case; and this discrimination 
is alleged to be in violation of the fourteenth amendment to the con- 
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stitntion of the United States, being a déniai of the eqnal protection 
of the laws. 

(5) That a farther disorimination is made against raiiroad prop- 
erty, inasmuch as it is taxed for two sacoessive years on the same as- 
sessment, while ail other property is taxed annually upon assessments 
made each year, 

(6) That the law imposes a tax upon the assessed vaine of ail per- 
sonal property belonging to a raiiroad company, including stocks, 
boods, cash, notes, accounts, etc., and raiiroad supplies and material, 
which, in the case of a raiiroad company, like the Louisville & Nash- 
ville Eaiiroad Company, being a foreign corporation, bave no situs 
for taxable purposes in Tennessee, being held by the company at its 
home oiBce in the state of which it is a citizen, and which, if to be 
considered for purposes of taxation at ail, in other jurisdictions, as 
giving value to visible property located in those jurisdictions respect- 
ively, should be apportioned in any such estimate upon the whole Sys- 
tem of raiiroad lines, of whose opération they are the product, and 
not exclusively upon that part of the line called the main stem; that 
in point of fact, as to that company, its System embraces m'any lines, 
extending into other states, while under the proposed assessment, 
and under the law authorizing it, the whole of such personal property 
and choses in action, valued at more than a million and a half of dol- 
lars, has been assessed for taxation as exclusively pertaining to so 
much only of that System as embraces the line of road between Louis- 
ville and Nashville. 

It is alleged in the bills that if the board of examiners shall certify 
to the défendant Piokard, the comptroUer of the state, the assess- 
ments made by the assessors, as returned to them, or as modified by 
them, that ofScer will proceed to collect the amount of taxes charge- 
able to them and payable to the state, by distraint, and will certify 
to the several counties and towns through which the roads run, the 
amount upon which those municipalities are severally authorized to 
tax said roads, who will proceed to collect such sums, also, by sum- 
mary process. 

The prayer of the bills is that the assessments made by the board of 
assessors, and now before the board of examiners for their considéra- 
tion and action, be declared null and void, at least so far as they ex- 
ceed the valuation returned by the raiiroad companies themselves, 
which are alleged to be full and true; and that the défendants, who 
compose the board of examiners, be perpetually enjoined from certi- 
fying tjhe record of said assessments, and from delivering the same 
to défendant Pickard, the comptroUer, and the défendant Pickard be 
enjoined from receiving said record, and from certifying said assess- 
ments to any of the counties and towns of the state, and from tak- 
ing any stops to collect any tax claimed by the state of Tennessee, 
upon said assessments, in excess of the amount admitted to be due, 
and for an injunction penclente lite to the same efifect. 
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To the présent application for sueh an injunction the obvions an- 
Bwer is made, in argument on the part of the défendants, that it is 
prématuré. 

The alleged inequalities, illegalities, and errors in the proposed 
Taluation, oommitted by the board of assessors, are, it must be ad- 
mitted, as yet inchoate aud ineffective. That valuation can hâve no 
validity or force whatever as an assessment until confirmed by the 
board of examiners and certified by them to the comptroUer. The 
whole matter is within the control of that board, and they hâve not 
yet acted. What their action may be we do not know; and there ia 
no ground on which we bave a right judicially to proceed, for believ- 
ing that their future action upon the record of the assessors may 
not correct every error, inequality, and injustice now complained of. 
Even on the supposition entertained in the bills, that the législation 
itself, under which the assessment must be made, is open to the ob- 
jections insisted upon, nevertheless, as that whole question of valua- 
tion is submitted to the board of examiners, who are not, in any re- 
spect, bound by the proeeedings or findings of the board of assessors, 
it may be that the ultimate and effective assessment made by the 
board of examiners will, when made, be found to conform entirely as 
to its amount to the estimâtes admitted to be correct by the complain- 
ants themselves. If so, there can be no room for complaint, even 
though the methods by which such a resuit is reached should be 
shown to be erroneous or illégal. , It is the resuit, and that alone, of 
which there can be any ground for judicial complaint. If that proves 
to be just, any error of principle in establishing it would be even lésa 
than damnum absque injuria. No other resuit can be rightly antici- 
pated; and that furnishes a conclusive answer to the application as 
now made. It does not weaken the force of this conclusion to say 
that, imputing only just intentions to the board of examiners, they 
must necessarily err because of the vices pointed out in the législa- 
tion by which it must be presumed they will be governed, and which 
necessitate injurions discriminations against the complainants ; be- 
cause, in addition to the considération already mentioned, and which 
is conclusive that the question is one of amount, which, if not 
greater than complainants admit to be correct, cannot be for any 
other reasons objected to, it must be remembered that the law, which 
it is presumed the board of examiners will reoognize and follow, is 
not merely the letter of detached statutes, which, considered by them- 
selves, might mislead into injustice and inequality, but it is that let- 
ter of the law, construed as it must be, and moulded, if need be, to 
conform to the larger and suprême law of the constitution of the 
state and of the United States, which are invoked by the complain- 
ants as securing to them ail the relief they pray for. And in case 
any errors of law should be oommitted by the board of examiners in 
their action upon the record of the proeeedings and valuation of the 
board of assessors, an appeal for their correction, as bas been seen by 
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tbe décision of the suprême court of Tennessee in tbe case in 12 Lea, 
573, may be bad by certiorari and aupersedeas, issuing out of the 
state courts, notwitbstanding tbe language of tbe statute declaring 
the resuit certified by the board of examinera to be final and con- 
clusive. 

It is, indeed, charged in the présent bills of complaint tbat tbe com- 
plainants f ear and believe tbat the board of examinera will purposely 
attempt to defeat their remedy by certifyirig the resuit of tbeir action 
to the comptroller, without notice to tbem, and before tbey can arrest 
tbe proceeding by a certiorari, af ter whicb, it is averred, it will be toc 
late to resort to that remedy; because, by tbe act of Marcb 21, 1873, 
no suit is permitted against an officer charged by law with tbe collec- 
tion of revenue, except for the recovery of money paid under protest, 
as baving been illegally exacted, to be brongbt witbin 30 days after 
payment; ail writs for the prévention of the collection of any revenue 
claimed, or to hinder or delay tbe collection of tbe same, being ex- 
pressly forbidden, eitber by injunction, supersedeas, prohibition, or 
any other writ or process whatever. The question whether tbe writ of 
certiorari and supersedeas might issue after the record of the assessors 
had been acted on and certified to the comptroller was not involved 
in nor decided by the case in 12 Lea, 573; because in tbat case the 
writ was issued and served while the record was still in the hands of 
the board of examiners, and before it had been certified and remitted 
to the comptroller. Whether the i-ight to the writ is so far fixed by 
the constitution of the state that no such exception as that made by 
the act of 1873 can be effective, is, therefore, an undecided question, 
the answer to which, however, it is not necessary to discuss or an- 
ticipate. 

It is the logieal resuit of the décision of the suprême court of Ten- 
nessee affirming its jurisdiction by certiorari to review and reverse the 
action of tbe board of examiners upon tbe record of the board of assess- 
ors, before that record bas been certified to the comptroller, tbat tbere 
is an interval of time between the final action of that board and tbeir 
certificate thereof to the comptroller, recognized by the law, in whicb 
the party interested bas a right of appeal, and, as that right of appeal 
is secured by tbe law, it is not to be presumed that it will be unïaw- 
fuUy denied by tbe ofiicers of the law. There are, it is true, alléga- 
tions, in the présent bills of complaint, made as tbe ground of the fear 
and belief expressed by the complainants as to the purpose entertained 
by the members of the board of examiners, wbo are défendants, by 
undue means to defeat tbeir right of appeal from the resuit of their 
intended action upon the assesaments complained of. Thèse alléga- 
tions relate to what took place on the occasion of the first assess- 
ment, from whicb the inference is sought to be drawn that tbe attempt 
was there made by the same board to defeat the appeal in that case 
by secrecy and stratagem, — not, however, successful. 

It would not be seemly or profitable to discuss hère the question 



SOUTHERN PAC. E. CO. V. DULL. 489 

whether ike facts bo alleged warrant the inference sought to be de- 
duced. They certainly furnish no ground which can, consistently 
with judicial propriety, be made a justification for the fears expressed 
on the part of the complainants as to the future. At the time re- 
ferred to, of the former assessments, the right of appeal by certiorari 
and supersedeas had uot been affirmed by the suprême court of Tennes- 
see, and the board of examinera could not be justly aocused of en- 
deavoring to defeat a right which it is most likely they did not believe to 
hâve an existence. The situation is now différent. The suprême 
court of the state haa spoken, and upon délibération bas declared the, 
légal dghts of the complainant. It is not for me to assume that the 
chief ofïicers of the state, by law forming the board of examiners, 
and made défendants to thèse bills, will be disloyal to the constitu- 
tion and law of the state by a contempt of the authority and juris- 
diction of its judicial tribunals. I shall, therefore, act in the présent 
matter upon the contrary assumption, that when they shall hâve 
acted according to their own convictions of duty upon the record of 
the assessment of the property of thèse complainants, submitted to 
them by the board of assessors, reasonable notice will be given to the 
parties, and sufficient delay before certifying and remitting the resuit of 
their action to the comptroller to enable them to avail themselves of the 
right to hâve that action judicially reviewed by the courts of the state. 
A f ailure in thèse particulars will necessarily give rise to two questions : 
First, whether the proceeding in that event can be considered pro- 
cess of law; and, second, whether su oh a deprivation of the oppor- 
tunity to resort to a remedy given by the law confers upon a court 
of equity jurisdiction to give the relief which might otherwise hâve 
been obtained at law. Thèse questions are not before me now. 

The motions for injunctions are therefore now denied and over- 
ruled, with leave, however, to the parties respectively hereafter to 
renew them upon supplemental bills, if hereafter they should be ad- 
vised to file them. 



SouTHBRK Pao. E. Co. V. DuLL and others. 

[Uircuit CouH, D. California. December 15, 1884.) 

Lan0 Qrant to Southern Pacific Railkoad Comfaky — Act of March 3, 
1871— Qrant Vbstbd, whbn. 

The yioràs " ihaX theTebe&n&Ulierehy granted," \n. the act of congress of 
March 3, 1871, granting lands to the Southern Pacific Bailroad Company of 
California, constituted a présent granX, that could only be defeated by failureto 
perform the conditiona subséquent, and, upon proper proceedings, to take ad- 
vantage of the f ailure to perform them; and the gênerai right to the land, sub- 
ject to the exceptions found in the act, vested at the date of the passage of the 
act, March 3, 1871, and attached to the spécifie lands at the moment of the filing 
of the plat in the office of the commissioner of the gênerai land-offlce, as pro- 
vided by section 3 ot the act, on April 3, 1871, and from the laiter date it wa» 
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not in the power of any offlcers of the government, by any action of theirs, to 
divest or in any way limit or modify the vested rigbts of the company. 

2. Bamb— Mbxican Grant— Final Location— Qrant of Samb Lands to Bail- 

BOAD. 

Aa, under the act of June 14, 1860, the location of s Mexican grant becomes 
final after the publication by the surveyor gênerai of the notice provided by 
the act, in the absence of an application to hâve the plat and survey returned to 
the district court forexamination, and ail lands outsideof such final survey be- 
come public lands, and subject to other disposition, under the laws, the grant, 
by the act of March 3, 1871, attached to such lands within the exterior limits 
of the Tajanta grant, but outside tho limits thereof, asthus flnally located, be- 
fore the date of the flliog of the plat by the company. 

S. SaME— RiGHTS OF SbtTI/BRS— CONVEYANCB BT PaTENTBB. 

D. entered upon land within the exterior limils of the Tajanta grant to se- 
cure a pre-emption claim, but, supposing that the land was aub judiee, ahan- 
doned it and settled on other land. Pouryearslater, and eighteen months after 
the filing of the plat required by the act of March 3, 1871, by the Sonthern Pacific 
Railroad Company, he returned. Held, that he could aoquire no title, and that 
the patent issued to him was void, or in trust for the company, and tliat he 
could convey no better title to a purchaser for value without actual notice of 
the title of the company. 

In Equity. 

Joseph D. Beddîng, for complainant. 

Barclay é Wilson and Estee é Wilson, for défendants. 

Sawybr, J. This is a bill in equity to control the légal title vested 
in the défendants by virtue of a patent of the United States, and to 
decree that défendants hold the title in trust for complainant, or for 
any other relief in equity to which complainant may be entitled. The 
land is vpithin the limits of the grant to complainant of the alternate 
odd sections of land to aid in the construction of a railroad from the 
intersection of the Texas Pacific Eailroad, on the Colorado river, to 
connect with San Francisco, California, under the acts of congress of 
July 27, 1866, §§ 3, 18, (14 St. 294, 299,) and of March 3, 1871, § 23, 
(16 St. 573.) A topographical map of the country through which 
this part of the Southern Pacific Eailroad was to pass, was dulymade 
by the engineers and adopted by the company, upon which map was 
delineated the line and route of the road so that its location appeared 
thereon, with référence as well to the sections of the public lands as 
. to the towns, cities, counties, and rivers in the said région. The map, 
with the line and route so delineated thereon, certified by the chief 
engineer, président, and secretary of complainant, and under the cor- 
porate seal of the corporation, was, on April 3, 1871, duly filed with 
the secretary of the interior, who duly accepted it, and on said day 
transmitted the same to the commissioner of the gênerai land-office, 
to be filed in that office, and on that day it was filed by the commis- 
sioner, in bis office, whereby the line of the road was definitely located, 
and the grant attached to ail lands at that time subject to the grant 
under the said several acts. . On April 21, 1871, the commissioner of 
the gênerai land-office transmitted a copy of said map to the rèceiver 
of the land-office at Los Angeles, which map was duly filed in that 
office on April 29, 1871. The road was afterwards fuUy completed 
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by complainant, in aecordance with the said acts of congress and sub- 
séquent acts amendatory thereof, and extending the time for com- 
pleting said road, whereby the rights of said complainant become per- 
fected to ail the lands within the purview of the grant, as designated 
by thèse acts. The land in question is part of an odd section within 
the limita of the grant. After the completion and acceptance of the 
road, the complainant, in due form of law, repeatedly applied at the 
proper land-offiee for the patent to ■which it claimed to be entitled, 
tendering ail necessary charges and expenses, but a patent was re- 
fused. 

On November 25, 1867, défendant DuU, having ail the qualifica- 
tions necessary for the purpose, in good faith entered as a pre- 
emptor upon the land in question, with the intention of aoquiring the 
title of the United States. He built a bouse on the land, and resided 
there, continuously, from November 15, 1867, till.about june 1, 1868, 
— a little over six months, — when he left the land and located in an- 
other place, in conséquence of the survey made in the mean time by 
Hansen, hereinafter mentioned, which includedthe land in question, 
■within the boundaries of Tajanta rancho, as surveyed by him, believ- 
ing, as he did, that land so situated was not opento pre-emption. In 
the latter part of 1872 the survey of Hansen was rejected by the gov- 
emment at Washington, as having been made without jurisdiction, 
and as being void. Thereupon, after such rejection, and a year or 
more after the filing of the plat as aforesaid by complainant, by which 
the line of the road was definitely located, DuU returned and again 
settled on the land, and on April 0, 1874, filed bis declaratory state- 
ment in the proper land-office. The patent in question was after- 
wards issued to him on December 30, 1880, upon a settlement, as 
stated by the secretary of the interior in bis opinion, to bave been 
made in the latter part of 1872, being the settlement made on bis 
second entry before referred to. 

The survey of Hansen was made under the f ollowing circumstanees : 
The Tajanta rancho grant, being a Mexican grant of a league of land 
within larger exterior limits, having been finally confirmed under the 
act of 1851, a survey of the rancho, as confirmed, was made by 
Deputy Surveyor Hancock, in December, 1858. This survey was ap- 
proved by the surveyor gênerai, September 17, 1860, after the pas- 
sage of the act of June 14, 1860, relating to the subject, and it is 
govemed by that act. 12 St. 33. The notice of the survey and fil- 
ing of the approved plat was published, in ail respects, as required 
by the provisions of that act. The plat and survey were retained in 
the office of the surveyor gênerai for the time required by the act, 
and no application for ordering it into court, and no such order hav- 
ing been made, the survey became final, under the provisions of said 
act, in the latter part of September, 1860, and was afterwards duly 
transmitted by the surveyor gênerai to the gênerai land-office at 
Washington. Some time prior to February, 1868, the cpnfiirmee of 
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the grant applied to the surveyor gênerai to set aside the Hancock 
survey, already become final, and hâve a new one made, which appli- 
cation was referred to the commissioner of the gênerai land-office for 
his instructions. The commissioner directed the surveyor gênerai to 
examine the case, and if he found the matter to be still within the 
jurisdiction of the surveying department, to hâve a new survey made. 
The surveyor gênerai afterwards ordered George Hansen to make a 
survey, and he thereupon made the survey hereinbefore mentioned, 
in the month of February, 1868, and forwarded it to the gênerai 
land-office; but the commissioner and the secretary of the interior 
decided that it was not within the jurisdiction of the surveyor gênerai 
to make the survey, on the ground that the Hancock survey of 1858 
had become final in 1860 under section 5 of said act of 1860, which 
provides that "the said plat and &nx\ey, so finally detertnined by pub- 
lication, order, or dp crée, as the case may he, shall hâve the same effect 
and validity in law as if a patent for the land so surveyed had been 
issued by the United States." The said Hansen survey was rejected 
as void on that ground. The Hancock survey, which became final 
under the statute in September, 1860, did not include the land in 
controversy, but the land was situate within the exterior boundaries 
of the Tajanta rancho, as claimed in the pétition for confirmation, and 
the confirmée continued to claim the land, as being within the grant, 
until the rejection of the Hansen survey by the secretary of the in- 
terior, on the ground stated, on February 21, 1872. In December, 
1872, after the rejection of the Hansen survey, on the ground stated, 
défendant Dull returned to the land, and thenoeforth occupied in 
gbod faith till the issue of his patent. He filed his declaratory state- 
ment in the proper ofSce, April 9, 1874. 

Prior to the commencement of this suit défendant Dull conveyed 
the land in question, and his title, whatever it is, has passed to and 
become vested in défendant Scheffelin, who, prior to his purchase, 
caused the oounty records of the county of Los Angeles, in which the 
land i>i situated, to be searohed, and the légal title thereto appeared 
upon said records to be vested in his grantor, free from incumbrances; 
and said purchase was made by him without any actual knowledge, 
in fact, of any right, title, interest, or claim of complainant, or any 
other person, of, in, or to said land, or any part thereof. He pur- 
chased the land in good faith, for his own use and benefit, and paid 
therefor $2,500, which was the full value of the land, at that time. 
The congressional grant to the complainant, relied on, is found in 
section 23 of the act of March 3, 1871, (16 St. 679,) and is in the fol- 
lowing language : 

"That, for the purpose of Connecting the Texas Pacific Kailroad with the 
city of San Francisco, the Southern Pacific Bailroad Company of California 
is hereby authorized (subject to the laws of California) to construct a Une of 
railroad from a point at or near Tehachapa pass, by way of Los Angeles, to 
the Texas Pacific Eailroad, at or near the Colorado river, with the same rights, 
giants, and privilèges, aad subject to the same limitations, restrictions, and 
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conditions, as were granted to said Southern Pacific Eailroad Company of Cal- 
if ornia by the act of July twenty-seven, eighteen hundred and sixty-six." 

For the particulars of the grants, it will be seen référence is made 
to the act of July 27, 1866, incorporating the Atlantic & Pacific Eail- 
road, and making the provisions of that act applicable to complain- 
ant. 14 St. 293. Eeferring to section 18 of that act so made appli- 
cable, (Id. 299,) it appears that in considération of the construction 
of the Connecting railroad, therein provided for, and "to aid in its con- 
struction," the Southern Pacific Eailroad Company of California, 
complainant herein, "shall hâve similar grants of land, subject to ail 
the conditions and limitations herein provided;" that is to say, the 
same grants, and upon the same terms and conditions, as are pre- 
scribed for the Atlantic & Pacific Eailroad. Section 3 of the act, (Id. 
294,) on substituting the name of the complainant for the Atlantic & 
Pacific Eailroad, provides: 

"That there be, and hereby is, granted to the Southern Pacific Kailroad 
Company of California, * * * for the purpose of aiding in the construc- 
tion of said railroad, * * * every alternate section of publie land, not 
minerai, designated by odd numbers, * * * whenever, on the Une thereof , 
the United States having full title, not reserved, sold, granted, or otherwiso 
appropriated, and free from pre-emption or other claims or rights, at the Urne 
the Une of said road is designated by a plat thereof, flled in the office of the 
commissioner of the gênerai land-office. " 

It is settled by numerous décisions that the words "that there be, 
and hereby is, granted" lands, in an act of congress, constitute a prés- 
ent grant, that can only be defeated by failure to perform the condi- 
tions subséquent, and upon proper proceedings to take advantage of 
the faiiure to perform them. The gênerai right to the land, in this 
instance, subject to the exceptions found in the act, vested at the date 
of the passage of the act, March 3, 1871, and attached to the spécifie 
land at the moment of the filing of the plat in the office of the com- 
missioner of the gênerai land-office, as provided by section 3 of the 
act already cited. Southern P. R. Go. v. Orton, 6 Sawy. 198; Scha- 
lenberg v. Harriman, 21 Wall. 60; Leavcnworth, eto.,R. Go. v. U. S. 
92 U. S. 741; Railroad Go. v. Smith, 9 Wall. 95; Ryan v. Gentrai 
P. R. Go. 5 Sawy. 262, affirmed, 99 U. S. 383; Gentrai P. R. Go. 
V. Di/er, 1 Sawy. 641; Knevals v. Hyde, 20 Alb. Law J. 370; Van 
Wyck V. Knevals, 106 D. 8. 360; S. 0. 1 Sup. Ct. Eep. 336. 

In the last case cited the court says : 

"ThBgmntisone in prœsenti,- * * * that is, it imports the transfer, 
subject to the limitations mentioned, of a présent interest in the lands desig- 
nated. The difflculty in immediately giving full opération to it, arisès from 
the fact that the sections designated as granted are Incapable of identifica- 
tion until the route of the road is 'definitely fixed.' When that route is thus 
established, the grant takes effect upon the sections, by relation, aa of the date 
of the act of congress. In that sensé, we say that the grant is one in prçesenti. 
It cuts o£E ail claims, other than those mentioned, to any portion of the lands, 
from the date of the act, and passes the title asfally as though the sections 
had then been capable of identification." 



494 I-BDEBAIi BEPOBTEB. 

In the Banle case, the suprême court settles the question, also, as 
to when the grant becomes spécifie and definite, by attaching itself 
to particular odd sections. Bays the court : 

"When a route isadopted by the company, and a map designating it is flled 
with the secretary of the interior, and accepted by that oflacer, the route ia es- 
tablished; it is, in the language of the act, « deflnitely fixed,' and cannot be the 
subject of future change, so as to effect the grant, except upon législative 
consent. It then becomes the duty of the secretary to withdraw the lands 
granted from market. But if he should neglect this duty, the neglect would 
not impair the rights of the company, however prejudicial it migbt prove to 
others. Its rights are not made dépendent upon the issue of the secretary's 
order, or upon notice of the withdrawal being given to the local land ofBcers. 
Congress, which possesses theabsolute powerof aliénation of the publiclands, 
has prescribed the period at which other parties than the grantee named shall 
hâve the privilège of acquiring a right to portions of the lands speoifled, and 
neither the secretary nor any other offlcer of the land department can extend 
the period by requiring something to be done subsequently, and, until done, 
continuing the right of parties to settle on the lands as previously. Other- 
wise, it would be in their power, by vexatious or dilatory proceedings, to de- 
feat the act of congress, or at least seriously impair its benefit. . JParties 
learning of the route established — and they would not fail to know it — might, 
between the flling of the map and the notice to the local land offlcers, take up 
the most valuable portions of the lands. Nearness to tlie proposed road would 
add to the value of the sections and lead to a gênerai settlement upon them. 
This view of the law disposes of the claim of the défendant. A map, desig- 
nating the route of the proposed road, made by the engineers of the company 
after careful surveys, and adopted by its directors, was filed on the twenty- 
fifth of March, 1870, with the secretary of the interior, who accepted it, and 
on the twenty-sixth of that month transmitted it to the commissioner of the 
gênerai land-offlce with directions to instruct the proper local offlcers to with- 
hold from sale, or other disposition, the odd-numbered sections within the 
limits of twenty miles on each side of the route. " 106 U. S. 366 ; S. C. 1 Sup. 
et. Eep. 338, 339. 

So, in this case, the plat, duly approved by the engineers, and 
adopted by the proper officers of the company, was filed in the office 
of the commissioner of the gênerai land-office on April 3, 1871, and 
on that dày the title of complainant vested, as to ail the odd sections 
within the prescribed distance, of which the land in question was a 
part of one, to which, at the time, there was no existing vested right 
in another, or which was not, at the time, within some other excep- 
tion of the grant. Thenceforth, it was not in the power of any offi- 
cers of the government, by any action of theirs, to divest, or in any 
way limit or modify, the rights of complainant so vested under the 
act of congress. The title of the complainant having vested on April 
3, 1871, it attached to the land in question, unléss it is within one of 
the exceptions found in the act. The ground mainly relied on to 
bring it within one of thèse exceptions is that on that day the land in 
question was within the exterior limits of the Tajanta grant, subjudice 
at the time, and therefore not subject to grant within the rule estab- 
lished by the suprême court in Newhall v. Sanger, 92 tF. S. 761. If 
the Tajanta grant had been finally located before that date, then it 
was no longer subjudice, and the landa, being outside the limits of 
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the final survey, were public lands, and subject to grant, and the 
congressional grant attached, unless the land was within some other 
exception. This point is settled beyond eontroversy by the décision 
of this court, affirmed by the suprême court, in Byan v. Central P. 
B. Co. 5 Sawy. 260, and 99 U. S. 382. The suprême court says 
in the case, with référence to land selected after the final rejection of 
the Mexican grant, in lieu of other lands excepted from the grant to 
the railroad company : " When so selected there was no Mexican or 
other claim impending over it. It hà,d ceased to be sub judice, and 
was no longer in iitigation. It was as much public land as any other 
part of the national dominion." 99 U. S. 388. 

The question, then, is, when did the location of thé Tajanta grant 
become final ? We hâve seen from a statement of the facts that the 
Hancock survey was made prior to the passage of the act of June 
14, 1860, (12 St. 33,) and was approved by the surveyor gênerai, 
September 17, 1860, after its passage, and that the eflfect of the 
proceeding is determined by that act. The publication of notice was 
duly made, and the survey and plats were retained for inspection in 
the ofiBce of the surveyor gênerai for the term prescribed by the act. 
No application was made to order it into court, in pursuance of the 
provisions of the act, and no such order was made. The surtey 
thereby became final under the act, after which it was transmitted 
to the oommissioner of the gênerai land-office. The effect of a sur- 
vey thus become final is declared, by the explicit, express terms of 
the statute, in language so clear that it cannot be misunderstood, 
and that is susceptible of but one construction. It is as follows: 
"And the said plat and survey, so finally determined by publication, 
order, or decree, shall hâve the same effect and validity in law as if a 
patent for the land so surveyed had heen issued by the United States." 
The language is in the alternative, and puts a survey, become final 
by publication, upon the same footing -with one made final by an 
"order or decree" of the court, and makes it, in express terms, in 
its lexjal effect, the équivalent of a patent. This act took away the 
entire jurisdiction of the commissioner of the land-office, which ex- 
isted under prior statutes, to revise or reject or confirm snrveys of 
Mexican grants, and transferred it to the courts, where parties inter- 
ested, not satisfied with a survey, were required to make an appli- 
cation to order it into court; and also made the survey and location 
final, by default of the parties interested, if no such application should 
be made. When this survey thus became final under the act, it was 
res adjudicata on the location, and there was no authority or jurisdic- 
tion in the land department, or in any other officer of the govern- 
ment, to in any way interfère with it. There remained but the mère 
ministerial duty of issuing the patent, which would be convenient 
i»videnoe of title, already fully vested under the statutes by the sur- 
vey, which had become final under the act, and been made équiva- 
lent to a patent. Upon this survey becoming final under the nro- 
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visions of the aet of 1860, the grant ceased to be suhjudîce; and ail 
lands outside of the survey thus made final, became public lands of 
the United States, and subject to any other disposition under the 
laws. Nothing can be subjudice before a tribunal or offieer that bas 
no authority or jurisdiction to adjudge the matter, or to in any way 
meddle or interfère with it. Any attempt to exercise such authority, 
or any claim made against action already final, and beyond the reach 
of further jurisdiction, is simply a nullity. From the moment the 
location became final the commissioner of the gênerai land-ofBce was 
functus officio as to everything but the ministerial duty of issuing the 
patent. His jurisdiction and power in ail other respects were ex- 
hausted, and his further acts were void. The confirmation of a sur- 
vey under the act of 1860 has often been held to be conclusive. Bis- 
sell V. Uenshaw, 1 Sawy. 583, 584; Treadwoy v.Sernple, 38 Cal. 655; 
Wright V. Semple, 32 Cal. 659 ; Henshaw v. Bissell, 18 Wall. 268, 269. 
It is held that the proceeding is in the nature of a proceeding in 
rem, and equally conclusive upon those who fail to appear and contest 
the location upon a notice published under the act of 1860. 

Says the court, in Bissell v. Henshaw, 1 Sawy. 585 : "The pro- 
ceeding is one somewhat of the nature of a proceeding in rem under 
thb statute, in which ail parties are bound to intervene and protect 
their interests. If not, there could be no object in this provision of 
the act." And the suprême court, in alfirming the same case on ap- 
peal, said : "By the proceedings thus authorized, the approval of the 
survey brought before the court had, as against elaimants under 
floating grants, the force and conclusiveness of a judicial détermina- 
tion in a suit in rem, and ail such elaimants were concluded by it. 
* * * If the défendants, or those under whom they hold, failed 
to appear and contest the survey, they cannot now be heard in this 
action to question its correctness." 18 Wall. 268, 269. Thèse were 
cases where the survey had been ordered into court and notice given, 
and thereupon the survey had been confirmed by order of court; but 
the statute makes a survey which becomes final afier publication, 
without application to order it into court, equally final and conclusive. 
It is still in the nature of a proceeding in rem, and ail who object to 
the survey must apply, within the time prescribed by the act, to hâve 
it ordered into court for judicial examination, or in default thereof 
they will in like manner be concluded on the expiration of the time. 
In this case the survey became final under the act on the expiration 
of the time, and everybody is concluded. The United States on one 
side, and the confirmée on the other, were, in fact, parties to the rec- 
ord and to the survey ; and as to both the Hancock survey became 
final, and thereafter the matter ceased to be subjudice. 

In this case the surveyor gênerai, on the application of the con- 
firmée, was, long subsequently, directed by the department at Wash- 
ington to examine the record, and, if still within the jurisdiction of 
the surveying department, to make a new survey; and therîupon a 
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survey was made by Hansen, nearly eight years after the Hancock 
survey had become final. It will be observed that no survey was 
ordered unless'found to be still within the jurisdiction of the sur- 
vey or. But the secretary of the interior — and rightly, I think — 
rejected this survey by Hansen, on the ground that the Hancock sur- 
vey had long before become final, and that there was no further ju- 
risdiction over the matter ; so that'the action of Hansen was not void- 
able merely, but, necessarily, absolutely void. The then secretary 
of the interior properly held that the grant ceased to be sub judice 
vfhen the Hancock survey became final, and on that theory he issued 
a patent to the complainant to an adjoining portion of the same 
section, of which the land now in question is a part, which patent 
was in question in Southern P. R. Co. v. Garcia, hereinafter cited. 
But his suceessor held that the grant was sub judice during ail the 
time the proceedings under the Hansen survey were pending, al- 
though those proceedings were void for want of jurisdiction, and re- 
fpsed a patent to complainant for the locus in quo, and granted one 
to défendant Dull on that ground. Manifestly, the first décision was 
right and the last wrong. The grant ceased to be sub judice at the 
moment the Hancock survey became final. The same view main- 
tained hère was taken by the suprême court of Galifornia, reversing 
the judgment of the court below, in Southern P. R. Go. v. Garcia, be- 
fore referred to, which was for a part of the same section, and ad- 
joining the land now in question, and therefore similarly situated. 
2 Pao. Kep. 39T. 

The court, after a fuU discussion of the question, says : 
" The publication and approval of the Hancock survey, in the absence of 
any application to hâve itreturned intothe district court, had the same effect 
and validity in law as if a patent for the land so surveyed had been issued 
by the United States. After tliat, the grant was in no sensé sub judice. 
* * * It was the duty of the surveyor gênerai to transmit said survey to 
the gênerai land-offlee, and of that office to forthwith issue the patent for the 
land in accordance with said survey. The grant thereby became segregated 
from the lands lying outside said survey." Page 398. 

Such is the unanimous judgment of the suprême court of Galifor- 
nia, in bank, with respect to a part of this identical section, situated' 
preoisely like the part now in dispute ; and I hâve no doubt of the 
correctness of the ruling. If thèse unauthorized and void acts of the 
claimant, and subordinate officers of the land-office, can continue the 
grant in a sub judice condition after a survey becomes final under 
the statute, then the same resuit would folio w similar acts years after 
the issue of a patent upon a confirmed daim, and the lands would 
never be finally segregated from the public domain. 

The only other exception suggested, within which the land in ques- 
tion can fall, is that défendant Dull, at the date of the filing of the 
plat, had initiated a pre-emption right, which he afterwards, in good 
faith, foUowed up till he obtained a patent. But Dull was not living 
on the land at the time of the filing of the map by complainant. He 
v.22F,no.9— 32 
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had entered in 1867, and erected a house, in good faith, with the in- 
tention of securing a pre-emption right, and remained till June, 1868, 
about six months. The Hansen survey having been made in the 
mean time, he supposed the Tajanta grant to be still subjudice, and 
that the land was consequently not subjeet to pre-emption. For that 
reason he abandoned his land and located elsewhere, and did not re- 
turn to the land till four years afterwards, after the Hansen survey 
had been decided to be void for want of jurisdiction by the secretary 
of the interior. He had not resided on the land for nearly three 
years when complainant's map was filed. At that time he had no 
vested right whatever in the land. The rigbt he once initiated 
■was lost by abandonment wiien he left the land in conséquence of 
the Hansen survey. The fact that he was miataken as to the légal 
effect of that proceeding cannot aflfect the question. That removal 
was an abandonment, no matter what the reasons were that oper- 
ated upon his mind and controUed his action. The act of abandon- 
ment itself, irrespective of the reasons for it, terminated the right in- 
itiated, and not foUowed up and perfected. His subséquent entry, 
four years afterwards, and eighteen months subséquent to the filing of 
complainant's map, did not connect itself with his former résidence, 
and continue or reinstate the right first initiated and afterwards lost 
by his own voluntary act. The right of complainant having attaehed, 
it was now too late to acquire a new right of pre-emption. The sec- 
retary of the interior, for the purpose of the patent issued, very prop- 
erly regards his pre-emption right as based solely on the entry in 
1873. The land, then, was not within any exception of the act of 
congress, and the title vested in complainant upon the filing of its 
plat, and complainant became entitled to a patent upon the perform- 
ance of the conditions of the grant, whioh hâve ail been fully per- 
formed. 

The only remaining question is whether the défendant Scheffelin 
is protetJted as a honafide purchaser for value, without notice of com- 
plainant's title; and I think he is not. The grant to complainant 
was made by a atatute of the United States in prasenti, which could 
. only be deteated by the failure to perform the conditions subséquent. 
But those conditions were fully performed, and the title became fully 
vested under the statutory grant, and only the mère ministerial duty 
remained, to issue the patent, as évidence of title to the complainant. 
The complainant became the owner of the land, having ail the béné- 
ficiai interest in it, and I think, also, the légal interest, for a title 
can pass by statutory grant as well as by patent. There was, at 
most, left in the United States the naked, dry légal title held in trust 
for complainant, and a patent to any other party, if effective to pass 
the légal title at ail, would be a violation of that trust. But there 
was no power in the officers of the United States to exécute a patent, 
under the circumstances of this case, to Bull ; and the patent is void 
on that ground. There is, in this case, no right acquired under re- 



SODTHESN PAC. B. CO. V. DCLI» 499 

cording laws by which a subséquent bona fide purchaser may obtain 
a title by reason of a prior purchaser's failure to record his convey- 
auce. So, also, it is not tbe case of tbe acquisition of the légal title 
by a party having a prior equity, equal to the equity of the complain- 
ant, to which the légal title, when acquired, attaches itself ; and the 
cases cited upon that point do not apply. There is no equity in the 
défendant, other than such as arises out of the transaction itself, by 
•which he acquired the légal title, if, indeed, the légal title can be said 
to hâve passed. The grant to complainant was by statute, of which 
ail the world must take notice; and, by virtue of the same statute, it 
became attached to the particular land, and became spécifie on the 
filing of the maps in the offices of the commissioners of the gênerai 
land-ofSce, which also became a public record, pointed out by the 
statute itself as the place to go for information as to the spécifie 
land to which the grant should become attached. The statute and 
the map became the officiai record of the grant, and were open to 
inspection, and were notice to ail the world of the extent of the grant. 
Âfter the filing of the plat it was only necessary to read the statute 
and compare it with the map on file, and the record of the public 
surveys, with référence to which the map was made, to ascertain that 
the land in question was embraced in the grant. There were no facts 
extrinsic to or dehors the record to be ascertained on paroi, or other 
évidence, of which a purchaser from DuU might be innocently igno- 
rant. So, also, the proceedings for the confirmation of the Tajanta 
grant were public judicial records, which disclosed on their face the 
fact that the survey of the grant had become final, and ceased to be 
sub judice in 1860, long before the filing of complainant's plat and 
the issue of the patent in question. ' The rights of complainant, there- 
fore, ^ere fuUy disclosed by the statute and public records of the 
United States, of which everybody is bound in law to take notice, 
and if the défendant Scheffelin did not, in fact, bave actual notice, 
he had légal notice. He was bound to know thèse facts so disclosed 
by the statutes and the public records of the United States. So the 
officers of the land office were not misled by any false testimony ex- 
trinsic to or dehors the record submitted for their détermination as 
to the rights of the complainant. They acted on a known state of 
facts, disclosed by their own records, and simply erred in the légal 
conclusions drawn from those known facts. By that error they over- 
stepped the bounds of their authority in refusing a patent to com- 
plainant, and issuing the one in question to DuU. The patent is 
either absolutely void for want of power to exécute it, and does not 
even pass the légal title, or else the dry légal title passed, subject 
to the trust in favor of complainant, and it should be conveyed to 
complainant. 

In cases where questions of fact are to be determined by the land- 
office upon paroi or other évidence extrinsic to and dehors the record, 
in order to ascertain whether a statutory grant bas attached to a par- 
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ticnlar pièce of land, I am not now prepared to say that Buch déter- 
mination of faots would not be conclusive ; or, if not, that a honafide 
purchaser, for a valid considération from tlie grautee of the patent, is- 
sued upon such a détermination of facts, would not be protected. But 
that is not this case. In Johnson v. Towsley, 13 Wall. 86, the su- 
prême court says: 

"It is fuUy conceded that, when those offlcers [offlcers of the land-offlce] 
décide controverted questions offaot, in the absence of fraud or impositions 
or mistake, their décisions on those questions are final. * * • But we are 
not prepared to concède that when, in tlie application of the facts as found 
by tliem, they, by misconstruotion of the law, take from a party that to which 
iie has acquired a légal right under the sanction of those laws, the courts are 
without power to give relief." 

Again ; 

"The secretary, or rather the assistant secretary, as appears by the record, 
reJBcted ïowsley's claira on the sole ground that he had previously flled a de- 
claratory statement of his intention to claim a pre-emption of another tract 
of land vvhich he had voluntarily abandoned; and it is clear that, but for this 
construction of the statuts on that subject, Towsley would hâve received the 
patent which was awarded to Johnson." M. 87, 88. 

This doctrine, that relief may be granted where injury has resulted 
from a misconstruction of the law applicable to the known facts by 
the officers of the land department, has been repeatedly afiBrmed 
since; as in Shepley v. Cowan, 91 U. S. 340; Moore v. Bobbins, 96 U. 
S. 53.0, 536; and other cases. Now, that is precisely what was done 
in this case. TJpon the known, undisputed, and reoognized state of 
facts diselosed by their own records, the secretary of the interior and 
commissipner of the land-office erred in their construction of the law 
applicable to the case, holding that, upon the facts and statutes un- 
der which the survey became final, the survey did not become final 
till the rejeotion of the Hansen survey in 1872 ; whereas, under the 
law, it did become final upon the completion of the publication of no- 
tice published of the Hancock survey in 1860; and they erred in fur- 
ther holding that the grant continued to be subjudice till 1872, whereas, 
under the law properly construed, it ceased to be subjudice in 1860. 
But for this error of law, upon the conceded facts, the patent would 
hâve been awarded to complainant instead of to Dull. This brings 
the case exactly within the décisions cited. Besides, the case of Van 
Wyck V. Knevals, 106 U. S. 360, S. C. 1 Sup. Ct. Eep. 336, is exactly 
in point in this case, and settles the question, if it were otherwise 
doubtf ul ; but it is not. There must be a decree for complainant, as 
prayed in the bill, with costs ; and it is so ordered. 
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Morse and others v. Eiblet. 
[Circuit Court,W. D. Mîchigan, 8. D. November 8, 1884) 

1. Pjîaudulbnï Conveyance— Chatïbi, Mortgaqe — ^Décisions of Btatis Coubt 

— RULB OK PrOPEUTÏ. 

Tlie décisions of the swpreme court of a state, under a State statute touching 
cliattel mortgages made in such state, establiah a rule of property as binding 
upon a court of the United States as upon the courts of the state. 

2. Samk — Possession op Property — Kight dp Disposai. — Future Indebtbdnbss. 

Provisions in a chattcl mortgfige that the mortgagor shall continue in posses- 
sion of the property and dispose of it in the ordinary course of his business, 
lieeping tlie stock rcp:enished as nearly as raight be, and that the mortgage 
shall cover snbseuiaently acquired property, and secure présent and future in- 
debied' ess for goods bouglit of the mortgagoe on crédit, do not render the 
inortirase exe. utsd to a créditer in Micliigan void on its face as to otlier credit- 
ors of the mori gagée. 

3. Same—Fuaud— Question dp Fact. 

The rule in Michigan is that the question of fraud is one of fact, to be deter- 
mined from ail tlie tacts and circumstannes bearing upon the good faith of the 
transaction, and in the case at bar the évidence does not show fraudulent la- 
tent. 

Application for Dissolution of an Attachment. 

Fletcher é Wanti^, for plaintiffs. 

W. D. Fuller and J. C. Fitzgerald, for défendant. 

WiTHEY, J. ïhe mortgage which the défendant gave to MeGraw 
& Ce, dated October 20, 1884, présents ail the questions bearing 
upon the aileged fraudulent character of the transaction involved in 
this application to dissolve the attachment in this case. It appears 
on the face of the mortgage that the mortgagor was to continue in 
possession of the stock of goods, and sell and dispose of them in the 
ordinary course of his business; was to keep the stock replenished 
as nearly as might be. The mortgajge covered subsequently acquired 
goods put into the stock, and secured présent and future indebtedness 
for goods booght of the mortgagees on crédit. The mortgage was 
given with the understanding that it would enable the mortgagor to 
keep on in business and pay his debts by disposing of other property 
and applying the proceeds totheir payment. It was understood that 
he was not able to pay his debts as they matured,but he believed he 
eould pull through and pay if he could get time. The évidence out- 
side of the mortgage shows that the mortgagor depended much on 
McGraw & Co.'s ad vice as to how he should deal with his other cred- 
itors in référence to giving security, etc., but there was no under- 
standing and agreement as to this. He, subséquent to giving them 
the mortgage, sought their advice. They advised the giving of a sec- 
ond mortgage to Burnham & Co., and they expressed their opinion of 
the course the mortgagor should pursue in référence to other of his 
creditors. One of his ereditors, for a small amount, had, it seems, 
proposed to take Judgment against the mortgagor; and October 31st, 
il days subséquent to the date of the mortgage to McGraw & Oo., one 
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of theîr firm wrote to the mortgagor that he had better give them a 
mortgage on ail his personal property, horses, wagon, and everything 
subjeot to levy, saying : "It will be the safest for you, and it will be 
easy for us, to tarn it over to you when you get into shape." Riblet 
says he never answered this let-ter, and no such mortgage seems to 
hâve been given. 

On thèse facts we are asked to find that the mortgage to McGraw 
& Co., given October 20, 1884, was given with intent to hinder and 
delay creditors, and is therefore void. First, it is urged that the 
mortgage is constructively fraudulent, containing a provision that is 
bénéficiai to the debtor, and necessarîly prejudicial to other credit- 
ors, viz., the permission to the debtor to sell and dispose of the stock 
of goods in the usual course of his business, thereby shielding the 
property of the debtor so that creditors are delayed in the collection 
of their debts ; and that such is the necessary effect of such a pro- 
vision, whether contained in the mortgage or agreed to outside of the 
mortgage. This, it is claimed by the attaching creditors, is the view 
of the United States suprême court in Robinson v. ElUott, 22 Wall. 
513, and foUowed in Argall v. Seyrnour, 4 McCrary, 56. We cannot 
assent to such views while administering rights under the statute of 
this state touching chattel mortgages, in view of the décisions of the 
suprême court of this state under that statute. The décisions under 
this statute touching chattel mortgages made in this state establish a 
rule of property as binding upon a court of the the United States as 
upon the courts of the state. The suprême court of Michigan bas uni- 
formly held that such provisions as are contained in this mortgage do 
not render the instrument fraudulent on its face as to other creditors. 
Qay V. Bidwell, 7 Mich. 519; Wingler \. Sibley, 35 Mich. 231; Fry 
V. Russell, Id. 229. The rule in this state is that the question of 
fraud is one to be determined from ail the facts and circumstances 
bearing upon the good faith of the transaction. Robinson v. Elliott 
was decided under the statute of Indiana, where the point had not 
been passed upon by the state court, so that the suprême court of the 
United States say it was at liberty to consider the question for itself as 
to what the législature intended. Argall v. Seyrnour, 4 McCrary, 56, 
asserts the rule laid down in Robinson v. Elliott, but the case is not 
disposed of under thç doctrine of that case, I think. Mr. Judge Low- 
ELL, in Brett v. Carter, 2 Low. 458, in a well-considered case, ex- 
presses différent views. But, independently of thèse cases, we think 
the suprême court of the United States would promptly hold, in a case 
arising under a chattel mortgage executed in this state, that the rule 
of interprétation, as held by the suprême court of Michigan, must 
control as a rule of property. 

The second view of the attaching creditor is that, taking ail the 
facts and circumstances, including the terms of the mortgage, they 
are fraudulent, in fact, as intended to hinder and delay creditors. 
We do not agrée to this view. The letter of McGraw, written 11 
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days after the mortgage was given, ought not to be given such effeot 
as to relate back to October 20th, and render the transaction, to which 
it does not relate, fraudaient. The mortgagor agrées, or the terms 
of the mortgage require, the value of the stock of goods to be kept up 
to its value when m'ortgaged; hence it does not appear.that the goods 
must necessarily be cousumed by the very aot of selling from the 
stock. We discover no arrangement between the parties to the mort- 
gage which, from its intrinsic nature or inévitable tendency, will in- 
juriously impair the rights of other creditors. The question is whether 
it was the intention in giving and receiving the mortgage to hinder 
and delay creditors ; and I am not able to say, in view of the way 
chattel mortgages bave been upheld and favored by the court of last 
resort in this state, that such was the intention. 

The order will be that the attachment be dissolved, with the usual 
costs of the motion in favor of the défendant. 



HuNT V. Mercantile Ins. Co. 

{Ihreuit Court, E. D. Missouri. November 17, 1884) 

1. FiRB InBURAÎTCB— AGENCY— HUSBAND AHD WlFB— PrESUMPTIONS. 

Insurance taken out by a husband in bis own name upon sole and separote 
property of bis wife, is to be presumed to bave been procured by bim aa ber 
agent and for her beneQt. 

2. Bamb — Intebest. 

Wbere a corapany's policies provide that "any interest in property insured 
not ahsolute, or that is less than a perfect title, must be especially represented 
to the Company and expressed in thls policy in writing, otherwise the insur- 
ance shall be void," it is the duty of the agent who makes the contract in be- 
half of the oompany, if he knows tliat the property upon which insurance is de- 
sired beiongs to the applicant's wife, to state that fact in the poliey, and if be 
fails to do so the policy will not be invalid on that account. 

3. Same — Parties. 

A husband who bas taken out insurance as bis wife's agent upon her prop- 
erty in bis own name may sue in bis own name for her beneflt in case of loss. 

4. SAMB-^JUDaMBNTS— ESTOPPEL. 

Where a husband insured property in bis own name, part of which belonged 
to him and part to bis wife, and after a loss a créditer of bis obtained judgment 
against him and garnished th« insurance company and obtained judgmcut for 
the amount of the husband's loss, hdd, that the judgment in the g&rnish- 
ment proceedings did not estop the husband from suing the compacy in bis 
own name for the amount due bis wife. 

At Law. 

Suit upon a policy of insurance, taken out by the plaintiflf in his 
own name, upon a building' and contents. The contents belonged 
to the plaintiff, but the building was the sole and separate estate of 
his wife. Building and contents ha ving been destroyed by fire, this 

iReportèd by Benj. F. Res, Esq., of the St. Louis bar. 
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suit was brought to recover $500, the amount of insurance upon the 
fofmer. The défendant sets up as matters of défense— 

(1) That said building was used at the tlme It was insured as a tobacco 
manufactory, and was insured as such; that said policy provides that if any 
building therein described should become vacant or unoccupiea for the pur- 
pose indicated in the policy, then the policy should become void, unless con- 
sent in writing should be indorsed by the insurer upon said policy; and that 
without any suc'li consent being given said property was allowed to remain 
vacant and unused for the purposes indicated in the policy for the period of 
thirty days prier to its destruction by flre. (2) That said building was 
the sole and separate property of plaintifC's wife, and that fact not having 
been expressed in the policy as therein required, the policy was on that ac- 
count void. (3) That subséquent to said loss the Mercantile National Bank 
had recovered a judgment in tiiis court against plaintifE for the sum of 
$7,469.60, and had exécution issued, and summoned the défendant herein as 
garnishee; that défendant duly answered the interrogatories flled in said pro- 
ceedings, denying any indebtedness to plaintiff, and alleging in its said an- 
swer the same facts as défenses for non-indebtedness to tiie plaintiff herein 
upon said policy as are pleaded in this suit; that the same issues were niade 
up in said garuishraent proceedings, on a déniai of said answer, and the re- 
ply to said déniai, that are presented in this suit, and upon a trial of said is- 
sues, the plaintiff herein, being a party, cross-examined the witnesses intro- 
duced, and that the court determined ail of said issues in favor of défendant, 
except as to $500, the amount of insurance raentioned in said policy of in- 
surance as being upon the personal property described therein, which amount 
of money the court determined to be in the hands of défendant as garnishee, 
and to be due plaintifE; that said sum was paid to said bank; and that, by 
reason of the premises, the plaintifE herein has no f urther cause of action, 
because the issues in référence to such other claim and demand hâve ail been 
determined by this court in favor of défendant, and are res adjudicata. 

The plaintiff, by bis reply, admits that said building belonged to 
his wife, but allèges that the insurance thereon, though taken out in 
his name, was so taken out by him as her authorized agent, and for 
her benefit, and that said insurance company knew that said prop- 
erty belonged to plaintiff's wife, and that he was acting as her agent 
in obtaining said insurance when it issued its policy ; and that it was 
the duty of said company's agent, and not of plaintiff, to see to the 
expression of the true ownership of said property in said policy. 

The reply closed with a gênerai déniai of the averments of the an- 
swer not expressly admitted. 

The case was tried by the court without a jury. 

Evidence was introduced at the trial tending to prove that plaintiff 
acted as his wife's agent in taking out said policy on said building, 
and that defendant's agent, who issued the policy, knew, at the time 
the contract of insurance was made, that said building belonged to 
the plaintiff's wife, he having, as the agent of another company, pre- 
viously issued a policy upon the same property in the wife's name, 
and that he thereafter renewed both policies, — one in the wife's name, 
and the other in the name of the husband. 

On November 1, 1884, thô court delivered the following opinion: 
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"TfiEAT, J. Tbere are three contested points în thîs case: First, 
whether the building was destroyed by fire during non-occupancy, 
within the meaning oî the policy. Without analyzing the testimony 
it must suf&ce to state that under the facts the loss was not avoided 
by the then condition of the premises. Second, the défendant relies 
upon the following condition in the policy, to-wit: "Any interest in 
property insured not absolute, or that is less than a perfect title, or 
in case of a building standing on leased ground, or on land held un- 
der contract only, must be especially represented to the company, 
and expressed in this policy in writing, otherwise the insurance shall 
be void." If it were necessary to détermine the questions connected 
with this allégation in the light of the dealings between the parties, 
and the knowledge of défendant of the relationship oT the assured to 
the property, important questions would hâve to be determined. The 
briefs of the counsel are mainly directed to this proposition. Third, a 
partial payment and estoppel by a prior adjudication are not contro- 
verted by the pleadings. The court bas examined the pleadings and 
record, and reaehed the conclusion that the piaintiff is estopped, as 
the answer avers. See Cromwell v. County of Sac, 9é U. S. 361. 
Judgment is therefore ordered f or the défendant." 

The piaintiff thereupon moved for a new trial upon the ground 
that "the facts pleaded by défendant in its answer as an estoppel 
upon piaintiff were controverted by the plaintiff's reply to said an- 
swer, and défendant offered no évidence at the trial to prove said 
facts," and that the plea of estoppel had been abandoned by the de- 
fendant, and the évidence did not sustain the judgment. In his brief 
the piaintiff called the eourt's attention to the fact that in the pro- 
ceedings in the case of Merchants' National Bank v. Mercantile Insur- 
ance Co. the court had found that the défendant herein was liable 
for the amount written upon the personalty covered by the property, 
viz., $500, but had held that a créditer of the piaintiff herein could 
not recover the |500 written upon the realty because the latter fund 
did not belong to piaintiff, but to his wife, if any one, and could only 
be recovered, if at ail, in a suit for her benefit, and that this suit had 
been instituted by piaintiff for the beneât of his wife. . 

Hiram J. Graver, for piaintiff. 

Krum de Jouas, for défendant. • 

The motion for a new trial having been argued, the court (per Tebat, 
J.') reversed its former ruling in, favor of the défendant, and held for 
the piaintiff upon ail the three points mentioned in its former opin- 
ion, and gave judgment aecordingly. 

1 His opinion was oral. 
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Dalb and another v. BEOFisiiC and anoiher, as Ex'z and Ex'r, eto. 

Stranq and otbers v. Schell. 

(Oireuii Court, S. D. New York. Dccember 10, 1884.) 

CosTOMS DuTiBs— Ili,egai< Exactions — Contbact to Brino Suit to Rbcovee — 
Substitution of Attobnkts — Bpfbct op Judoment. 

Oontiaet whereby plaintiffs and others authorized the institution of suits to 
recover alleged illégal customs duties and fées construed, and hdd that the 
substitution of the attorneys, through whom some of such suits were settled, 
was valid ; that plaintiffs were bound by the action of said attorneys ; and that 
the cases so settled should net be revived ugainst the exëcutois of the col- 
lector. V 

At Law. 

Lewis Sanders and George N. Sanders, for plaintiffs. 

Elihu Root, Dist. Atty., Thomas Greenwood and Ladislas Karge, 
Asst. Dist. Attys., for défendants. 

William Nelson Cromwell, for the exeeutors of Douglas. 

Blatchfokd, Justice. About the year 1860 one Alfred Douglas, Jr., 
who was then a merchant in the city of New York, beeame satisfied 
that certain exactions made by various collectors of customs for du- 
ties and fées were excessive, and could be recovered back. There- 
after, he, at bis own instance, in connection witb one Earl Douglas, 
entered into a contract or contracts witb several hundred merchants, 
including the plaintiffs in thèse two suits, whereby the said Douglases 
agreed to endeavor to establisb, by légal décisions or otherwise, that 
Bucb exactions were illégal, and to recover back the excess of duties 
and fées so paid; and, in considération of their undertaking and 
services rendered, the other parties to the contract severally agreed 
to allow and pay to said Alfred Douglas, Jr., "for himself and asso- 
ciate," as compensation for said services, a fee equal in amount to 
one-half part of ail and any sums of money tbey might recover; it 
being expressly understood and agreed that ail expenses and costs 
were to be for account and risk of said Douglases, whether tbey were 
successful or not. In cases where tbe contract was in writing and 
signed by the'merchant, it read as follows, and in cases where it was 
verbal, its terms were as follows : 

"Whereas, the collectora of customs at various ports in the United States 
hâve been and are still exacting excessive duties on our importations of mer- 
chandise, and fées on the necessary papers accompany the entry of the same 
at the eustom-houses, owing to our being compelled to add to our entries and 
to pay duty on actual or estimated transport coastwise, and inland freight 
charges; also, to add to our entries, and to pay duty on, commissions, cost, 
and charges, instead of upon the cost or market value, without charges; also, 
to add to our entries, and pay duty on, commissions at higher rates than the 
usual rates charge'd within différent forelgn countries from whence we im- 
port ; also, to add to our entries, and pay duty on, charges and commissions 
not actually incurred ; also, owing to our being compelled to pay fées for oaths 
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to entries, clearances, manifesta, stamps on invoices, etc., and orders from ono 
départaient of the custom-house to the other, which exactions, we are ad- 
vised, are contrary to law ; tiierefore, the undersigned, in behalf of themselvea 
and consignors, hâve employed Alfred Douglas, Jr., and Earl Douglas, of New- 
York City, who agrée, on their behalf, to endeavor to establish, by légal dé- 
cisions or otherwise, that such exactions are illégal, and to recover the excess 
of duty and fées paid by us to the United States; and, in considération of 
their undertaking and services rendered, we hereby severally agrée to allow 
and pay to said Alfred Douglas, Jr., for himself and associate, as compensa- 
tion for said services, a f ee equal in amount to the one-half part of ail and 
any sums of money they may recover j it being expressly understood and 
agreed that ail expenses and costs are to be for account and risk of Alfred 
TJouglas, Jr., and Earl Douglas, whether they are successful or not." 

Thereafter the said Douglases, upon their own responsibility, and 
in their own behalf, made a contract or contracts with Messrs. Kauf- 
mann, Frank & Wilcoxson, attorneys at law, whereby, at their own 
expense, they employed said attorneys to bring, and said attorneys 
hrought, in the state courts of the state of New York, as attorneys of 
record for the plaintiffs therein, a large number of suits, including 
thèse two, in the names of the various merchants, to recover such 
-îuties and fées, ail of which suits were duly removed into this court. 
Earl Douglas died about 1865. On the fifth of April, 1866, Alfred 
Douglas, Jr., upon bis own responsibility, and in bis own behalf, made 
a written contract with B. Delafield Smith, an attorney at law, and for 
some time before 1866 attorney of the United States for the southern 
district of New York, and for some time after that date corporation 
counsel of the city of New York, whereby, at bis own expensé, he 
employed said Smith, and thereafter caused him to be substituted as 
attorney of record for the plaintiffs in ail of said suits, including both 
of thèse suits, in place of Kaufmann, Frank & Wilcoxson. The gênerai 
terms of such written contract were, that, on the recovery of money 
on a claim in suit, whether it should go to verdict or judgment, or 
not, Douglas would pay to Smith for bis services a specified fee, vary- 
ing with the amount of the recovery ; taxed costs not to be deemed a 
part of the amount recovered ; tbe agreement to apply to ail cases 
which Douglas bad brought through Kaufmann, Frank & Wilcoxson or 
one Pomeroy, except some silk-plush and worsted cases; ail similar 
cases not in suit to be placed in Smith's hands for management and 
collection, as attorney of the claimants, and he to receive on recovery 
one-half of the net amount which Douglas should realize ont of the 
recovery, and in case of suit tbe taxable costs recovered; the "net 
amount" to mean wbat Douglas should realize over actual and neces- 
sary disbursements to be approved by Smith; the agreement to em- 
brace ail suits and claims for duties exacted on nine specified classes 
of items. 

On the twentyrsixth of April, 1866, Douglas and Smith modified 
in writing the terms of the prior agreement, thus : Smitb agrées to 
lend to Douglas $10,000 on mortgage, and to advance to him $5,000 
to pay costs, as agreed on with Kaufmann, Frank & Wilcoxson, where- 
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upon ail cases in their hands, which Douglas had eaused to be insti- 
tuted, are to be transferred to Smith, and Douglas la to be responsi- 
ble to Smith for one-half of the $5,000, and it is to be added to the 
mortgage; ail docket fées in the cases so transferred are to be trans- 
ferred to Smith, "except the $10," or to be qredited to Douglas in re- 
imbureement of the $2,500 for which he is responsible, and also of 
any additional sum which he himself may pay "to Wilcoxson;" the 
balance of the docket fées to belong to Smith ; ail the cases to be in 
Smith's own name, unconnected with any other lawyer, and, in case 
of bis death or prostration by disease, the cases not adjusted to re- 
vert to Douglas on an équitable and just payment for Smith's actual 
services and disbursements in the cases; the agreement of April 5, 
1866, to stand good, but the transfer from Kaufmann, Frank & Wil- 
coxson to include every suit and claim of every kind in their hands 
from Douglas, and the agreement of April 5, 1866, to extend to ail 
the suits so to be transferred; Douglas is attorney in fact of the mer- 
chants plaintiffs, and Smith is the attorney at law; collections re- 
covered by Smith in any case to be paid over by him to Douglas, and 
not to the plaintiiïs, Douglas dealing directly with the merchants. 
Smith, under said employment and contracts, beeame attorney for the 
plaintiffs in May, 1866, and continued to act as such until April 12, 
1878, wnen he died. Alfred Douglas, Jr., diedOctober 3, 1876. Dur- 
ing his life-time he expended at least $200,000 in and about said 
suits, as fées of the regular attorneys of record for the plaintiffs, and 
counsel fées, and for services of compétent clerks, assistants, and ex- 
perts in preparing the same for trial, and for payment of court fées, 
and traveling expenses of himself, his attorneys, agents, and assist- 
ants to and from Washington. He employed as counsel, besides 
others, William M. Evarts, Edwin W. Stoughton, and Edward Jor- 
dan. 

The Douglases, during their life-time, thi'ough their attorneys and 
others employed by them, and through their own individual efforts, 
eaused to be recovered and paid, in a large number of said suits, 
judgments amounting to over $600,000. Since the death of Alfred 
Douglas, Jr., his executors bave employed counsel, agents, etc., in 
and about such of said suits as were not disposed of before that time, 
and bave expended therein at least $30,000, and bave also made con- 
tracts and incurred liabilities in and about such remaining suits, and, 
as appears by the records in the custom-house in the city of New 
York, bave recovered, in some of such suits, upwards of $125,000. 
As a resuit of the litigation had during the life-time of Alfred Douglas, 
Jr., his efforts, and the efforts of the various counsel and others em- 
ployed by him, or by him and Earl Douglas, verdicts or orders of 
référence were obtained, prior to the death of Smith, in ail of said suits 
(including thèse two) with the exception of some few suits, which ver- 
dicts or orders required only an adjustment of the suits in accordance 
with the terms thereof, and the rules and décisions of this court in 
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similar cases, as far as the same should be found applicable. The 
plaintiffs, under their contracts with the Douglases, never contributed 
to the expansés of the suits, ail of which were paid by the Douglases, 
or by Alfred Douglas, Jr., during the life-time of Alfred Douglas, Jr. 
The said attorneys of each of the plaintiffs were appointed by Alfred 
Douglas, Jr., under the contract so made by the Douglases with the 
plaintiffs, and the plaintiffs were not consulted, nor did they request 
to be consulted, concerning such appointments or changes of attor- 
neys, ail of which were made by the sole direction of Alfred Douglas, 
Jr. With the exception of some few of the suits, the plaintiffs in 
none of the suits hâve ever claimed any voice or right in the appoint- 
ment of attorneys to represent them, or in the changes of attorneys, 
or in any matter connected with the management of the litigation, 
but hâve left ail of such matters entirely to the control and manage- 
ment of Alfred Douglas, Jr., during his life-time, and of his exeeutors 
since his death. This is true as to Strang v. Schell up to about 
Maroh 27, 1884, when the plaintiffs in it served a notice of a motion 
to set aside the judgment order of March 1, 1881, hereafter men- 
tioned ; and it is true as to Dale v. Eedfield up to about July 17, 1884-, 
when the plaintiffs in it, and in several others of the suits, gave notice 
that they repudiated the judgment order therein. 

After the death of Smith, in April, 1878, owing to the action of 
the govemmenî in carrying certain of the suits to the supreûie court 
of the United States, and to the cessation of proceedings in ail others 
thereof, the exeeutors of Alfred Douglas, Jr., let some time elapse 
without making any substitution of anattorney in the place of Smith, 
but employed counsel to take gênerai charge of the suits. -But on 
September 26, 1878, those exeeutors caused William Nelson Crom- 
well to be substituted as attorney for the plaintiffs, in the place of 
Smith, in ail of the suits which were then pending (including thèse 
two) by a rule duly entered. In November, 1878, the attorney of the 
United States, as attorney for the défendants in the suits (including 
thèse two) moved this court to vacate such rule of substitution, on 
the ground that the contract made by the Douglases with the plain- 
tiffs in the suits was champertous and void, and, if not, that the 
exeeutors of Alfred Douglas, Jr., had no power to appoint an attorney 
for such plaintiffs. The motion was made on notice to Mr. Cromwell, 
as attorney for the plaintiffs in ail the suits, (including thèse two,) 
and counsel were heard on both sides. On November 20, 1878, a 
décision on the motion was filed, holding that the contract was not 
invalid, under the law as to champerty and maintenance, as under- 
stood and interpreted by the courts of New York ; that the contract 
did not die with Alfred Douglas, Jr. ; and that the motion must be 
denied. An order was entered denyingthe motion in ail of the suits, 
(including thèse two.) Thereafter, Mr. Cromwell was recognized and 
treated by the attorney for the collectors, défendants in the suits, 
(who was the attorney of the United States,) as attorney for the plain- 
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tiffs in tbe suîts covered by such rule of substitution, (încluding tbese 
two,) until August 11, 1880, when, at tbe request and under tbe au- 
tbority of the executors of Alfred Douglas, Jr., and on application to 
tbis court, Mr. Edward Jordan waa, by an order of tbia court, sub- 
stituted as attorney, in tbe place of Mr. Cromwell, for tbe plaintifs, 
in ail of the suits, (including thèse two.) Mr. Jordan was formerly 
solicitor of tbe treasury of the United States, and as sucb waa famil- 
iar with sucb suits. After he had oeased to be sucb solicitor, and 
before he was so substituted as attorney, be was employed by Alfred 
Douglas, Jr., as counsel in tbe suits, (including tbese two.) 

Thereafter, Mr. Jordan was recognized and treated by tbe attorney 
for the coUectors, défendants in tbe suits, as attorney for the plain- 
tiffs. Mr. Cromwell and Mr. Jordan, as sucb attorneys, were given 
aocess to, and examined, one or the otber of tbem, tbe onstom-house 
papers, at the custom-house, in nearly ail of the suits, (including 
tbese two,) on tbe express understanding and agreement that those 
of said suits in which both sides could agrée as to the amount of du- 
ties recoverable on charges and commissions, sbould be adjusted and 
paid ; tbat those in whicb both sides agreed that nothing was recov- 
erable sbould be discontinued, or otberwise disposed of ; tbat tbose 
in which both sides agreed that notbing was recoverable as to charges 
and commissions sbould be discontinued as to that issue; and that 
those in which botb sides conld not agrée, or in which there was any 
otber issue than charges and commissions, sbould be litigated in 
court. Tbe government, to carry out its part of sucb agreement, and 
to dispose of tbe cases, employed, at great expense, attorneys, ex- 
perts, adjusters, and otber assistants. Of the suits in whicb tbe 
custom-bouse papers were so examined, some 99 suits were, on sucb 
understanding and agreement, adjusted and put in judgment, or were, 
on the consent of Mr. Jordan, as attorney for tbe plaintiff, and of 
tbe attorney for tbe défendant, discontinued for payment, and over 
$125,000 hâve been paid in full settlement thereof . Some 193 otber 
suits, in whicb Mr. Jordan, aa attorney for the plaintiff, after sucb 
examination, and on his own judgment, concluded that tbe plaintiff 
was not entitled to recover anything, were, on bis consent as sucb 
attorney, and tbat of tbe attorney for the défendant, wboUy discon- 
tinued, without costs, the attorney for tbe défendant baving first ob- 
tained authority from tbe secretary of tbe treasury of tbe United 
States to waive costs. In some 186 other suits, (including tbese two,) 
in wbicb Mr. Jordan, as attorney for tbe plaintiff, after sucb exam- 
ination, also came to the same conclusion, motions were made by tbe 
attorney for the défendant for judgment, and judgment was rendered 
for the défendant, by an order entered March 1, 1881, costs baving 
been waived by the attorney for the défendant, upon tbe autbority 
aforesaid. Some 34 otber suits, in whicb Mr. Jordan concluded 
that tbe plaintiffs were not entitled to recover anytbing as to charges 
and commissions, were discontinued as to charges and commissions, 
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and coutînued as to other issues iuvolved. Some few saits, in whioli 
both parties could not agrée, hâve beea litigated in court. 

Heman J. Eedfield was collector of customs at New York from No- 
rember, 1853, to July 1, 1857. The suit of Dale v. Bedfieli, was 
commenced in the suprême court of New York, April 2é, 1863, againet 
Mr. Eedfield. About May 1, 1863, he appeared by Mr. B. Delafield 
Smith, then attorney for the United States, and demanded a bill of 
particulars of the plaintiffs' claim. The suit was removed into this 
court, July 20, 1863. Issue was joined May 20, 1866. On the nine- 
teenth of April, 1872, on the written consent of Mr. Smith, as attor- 
ney for the plaintiffs, and of the attorney for the several défendants, an 
order was entered, entitled in that suit and 134 other suils, referring 
the suits to Edwards Pierrepont, Esq., as sole référée. The order 
States that the suits are "now pending in this court to recover duties 
alieged to hâve been illegally exacted upon charges and commis- 
sions;" that the order is made on motion of Mr. Smith, as counsel 
for the plaintiffs; that Mr. Pierrepont is appointed référée to take 
proofs of and ascertain the claim of the plaintiffs "for excess of du- 
ties upon such charges and commissions, which may be found to hâve 
been illegally exacted from plaintiffs;" and that, on the coming in 
of the report of the référée, and the décision on exceptions which 
might be fcaken to it, either party might "move for judgment or ver- 
dict." On December 19, 1876, an order was made in the same lan- 
guage, referring Dale v. Eedfield, and other cases, to John I. Daven- 
port in place of Mr. Pierrepont. 

Augustus Schell was collector of customs at New York from July 
1, 1857, to April 8, 1861. The suit of Strang v. Schell was commenced 
in the suprême court of New York, June 9, 1865, againat Mr. Schell. 
It was removed into this court November 18, 1865. The déclara- 
tion, which was put in in this court, January 25, 1866, contained 
only the common money counts, and elaimed $1,980. Issue was 
joined, by a plea of non-assumpsit, on February 10, 1866. On the 
thirteenth of March, 1875, on the consent of Mr. Smith, as attorney 
for the plaintiffs, and of the attorney for the défendant, the suit was, 
by an order of this court, referred to John I. Davenport, the order 
being in the same words as the above-named orders of référence in 
Dale v. Redfield. 

In February, 1881, the défendants in 146 suits against three col- 
lectors (including thèse two suits) moved for an order requiring the 
plaintiffs to serve bills of particulars of the items of their demands, 
or, if none could be served, then for an order rendering judgment for 
the défendant. Mr. Jordan was attorney for the plaintiffs in ail of the 
suits, and the motion was made on notice to him, on an affidavit stat- 
ing that more than 15 years previously the défendants had appeared 
and served on the attorney for the plaintiffs a demand for a bill of 
particulars, but none had been served in any of the suits; and that 
each of the suits was brought to recover an excess of duty on mer- 
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chandîse imported by the plaintiffs. The motion was made and 
granted, and on the first of March, 1881, an order was entered, the 
form of which was assented to in writing by Mr. Jordan, as plain- 
tiffs' attorney, entitled in the 146 suita,. (including thèse two,) which 
order récites the motion, and says that, "it appearing that no bill of 
particnlars can be served in any of said actions," it is, after hearing 
the attorneya for both parties, "ordered th^t judgment be, and the 
same is heieby, rendered, in each of said actions, in favor of the de- 
fendant or défendants therein, and against the plaintiff or plaintiffs 
therein." 

In the custom-honse in New York it was the practice of the col- 
lectors, (including Kedfield and Schell,) from about January, 1851, to 
June, 1883, to exact three fées of 20 cents each, as follows: When 
an invoice and an entry were presented, the coUeetor put a stamp 
on the invoice, showing the date of its présentation, and charged 
20 cents therefor. He also charged 20 cents for administering the 
owner's or consignée 's oath on the entry He also charged 20 cents 
for an order from the collecter to the store-keeper in the public store to 
deliver to the importer examined and appraised packages. Down to 
April 22, 1881, there had not been any recovery by any importer for 
the return of such fées as illegally paid. In numerous suits against 
coUeotors who had exacted such fées, brought to trial, or settled, or 
otherwise disposed of, such fées were not considered recoverable, or 
the attempt to recover them was abandoned. No attempt was ever 
made to recover such fées until about April 22, 1881, and then, on 
the trial of Benkard v. Schell, in which Mr. A. W. Griswold was 
counsel for the plaintiffs, there was a recovery by them for such fées. 
A like recovery was had by Mr. Griswold, in RecknagelY. Schell, in No- 
vember, 1881, and by Mr. George Bliss, in May, 1882, in S. Cochran 
é Co. V. Schell. The suprême court of the United States, at October 
term, 1882, affirmed the judgment in the last case, (Barber v. Schell, 
107 U. S. 617, S. G. 2 Sup. Ct. Eep. 301.) holding that the exaction 
of the three fées was illégal; and in June, 1883, their exaction was 
discontinued by an order from the treasury department. 

Mr. Schell having died March 28, 188é, and executors of his estate 
having been duly appointed April 14, 1884, the plaintiffs in Strang 
V. Schell, by Mr. Lewis Sanders, as their attorney, caused to be issued 
from this court, on thetenth of July, 1884, a writ directed to the mar- 
shal, commanding him to make known to the executors of Schell that 
they should show cause on July 29, 1884, why the several appear- 
ances of Mr. Cromwell and Mr. Jordan, as attorneysfor the plaintiffs, 
and ail proceedings thereunder, should not be expunged from the rec- 
ord as null and void, including the said order of March 1, 1881, and 
why the suit should not be revived against said executors. This writ 
was issued on an af&davit made by one of the plaintiffs, setting forth 
that the suit was brought to recover duties, charges, and fées; that, 
after the death of Mr. Smith, the plaintiffs did not appoint, or reçoive 
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notice to appoint, another attorney; that the order of March 1, 1881, 
was entered without the knowledge, consent, or authority of the plain- 
tiffs, and after the death of Mr. Smith was known to the defendant's 
attorney, and that the plaintiffs were not informed until after Janu- 
ary 1, 1884, that the suit had been attempted to be discontinued, or 
that any attorney had assumed to represent them since Mr. Smith'a 
death. 

The executors of Schell now move to quash said writ în Strang v. 
Schell, and the plaintiffs in Dale v, Redfield and in Strang v, Schell 
move to set aside the several orders substituting Mr. Cromwell and Mr. 
Jordan as plaintiffs' attorneys, and the order of March 1, 1881, and that 
the suits be reinstated, and Mr. Sanders be substituted as plaintiffs' 
attorney in place of Mr. Smith. The plaintiffs' motion in Dale v. 
Redfield is made on an afiidavit of one of the plaintiffs therein, which 
sets forth that the suit was brought to recover illégal fées exacted 
from them by Mr. Eedfield for oaths to entries, stamps, and orders; 
that, besides the claim for fées, they had a claim for duties on charges 
and commissions, exacted by Mr. Eedfield, but it was paid in 1865, 
independently of this suit and of the Douglases, and there is no claim 
for duties on charges and commissions herein ; that until the latter 
part of 1883 neither of the plaintiffs was informed of the death of 
Alfred Douglas, Jr., or of Mr. Smith, or of the substitution of Mr. 
Cromwell or Mr. Jordan as plaintiffs' attorney, or of the judgment 
of March 1, 1881; that they immediately took steps to set aside the 
orders of substitution and the judgments; that they never authorized 
the représentatives of Alfred Douglas, Jr., to appoint an attorney for 
them; that, after the trial of Huit on v. Schell, in April, 1881, Mr. 
Jordan took no steps to hâve the judgment in Dale v. Redfield set 
aside; that the plaintiffs in that suit never had notice of an order to 
furnish a bill of particulars; that the claim to recover fées therein 
was never abandoned, and the plaintiffs never authorized it to be 
abandoned ; and that they could hâve f urnished a bill of particulars 
of their claim for fées at any time, if it had been demanded of them. 
The plaintiffs' motion in Strang v. Schell is made on an affidavit of 
one of the plaintiffs therein, to the same effect as the affidavit last re- 
cited in Dale v. Redfield, and further stating, that their oontract with 
the Douglases was not in writing; and that, for want of protests, they 
never had any cause of action for the recovery of duties on charges 
and commissions, but they had and hâve a cause of action to recover 
fées. It otherwise appears that protests were made against the ex- 
action of the fées from the plaintiffs in thèse two suits; that, from 
and after the death of Alfred Douglas, Jr., the plaintiffs never made, 
until recently, as before stated, any inquiry of his estate or of any of 
his attorneys as to the claims, or manifested any interest in them, or 
asserted any right to appoint attorneys on their own nomination. 
The Douglas estate claims the right to conduot thèse suits if the 
judgments ar^ opened. It asserts that the contract survived Douglas, 
v.22p,no.9— 33 
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and tbat, îâ any event, ît danst bé compénsated before there can ba 

aoy substitution of an attorney in place of Mr. Jordan. 

The propositions contended for on behalf of the plaintiffs are, that 
the executors bf Alfred Douglas; Jr., had no right to substituts Mr. 
Gromwell as attorney in place of Mr. Smith, or Mr. Jordan in place 
of Mr. Cromwell, after the death of Mr. Smith, he having been ap- 
pointed by Mr. Douglas; that the plaintiffs are not concluded by 
the décision of November 20, 1878, made on a motion of which only 
Mr. Jordan, and not the plaintiffs, had notice; and that the judg- 
ment of March 1, 1881, does not bind the plaintiffs. To support 
thèse contentions, it is urged by the plaintiffs (1) that the death of 
the two Douglases terminated the agency ; (2) that the power given 
tothem was not a powerooupledwith an interest; (3) that the power 
was a Personal trust or a personal contraet ; (4) that Mr. Jordan'a 
appearanees were a nuUity, and the judgments of March 1, 1881, were, 
therefore, void. 

1. It is apparent from the contraet between the plaintiffs and the 
Douglases, that the plaintiffs employed the Douglases to endeavor to 
establish, by légal décisions or otherwise, that the exactions were illé- 
gal, and to recover back the excess paid. The obtaining of légal dé- 
cisions involved the bringing of suits in the name? of the plaintiffs. 
The contraet implied that attorneys at law were to be employed by the 
Douglases, and paid by them, with the chance on their part of re- 
imbursement, if at ail, only out Of their half of the recovery. Such an 
arrangement could be carried out only by allowing the Douglases to 
hâve the control of the appointment and change of attorneys at law, 
the plaintiffs giving the use of their names, as having the title to the 
Causes of action, but the Douglases agreeing to pay ail costs and ex- 
penses in any event. Such was the practioal construction of the 
contraet by the parties to it. The plaintiffs for nearly 20 years al- 
lowed the Douglases, and the survivor of them, and his executors, to 
employ and change attorneys. The Douglases first employed Kauf- 
mann, Frank & Wilcoxson. In 1866, Alfred Douglas, Jr., employed 
Smith, He ooûtinued to act after 1876, when Alfred Douglas, Jr., 
died, until 1878, \^hen he died himself. Then the executors of Al- 
fi-ed Douglas, Jr., employed Mr. Gromwell, and afterwards Mr. Jor- 
dan. It matters not that the plaintiffs did not hear fpr seven years 
of the death of Alfred Douglas, Jr., or for five years of the death of 
Mr. Smith. The acquiescence was the same as if they had heard of 
such deaths when they oocurred, so far as the executors and the de- 
fendants were eoncerned. The plaintiffs knew they had put the mat- 
ter into the hands of the Douglases, and it sufiiciently appears that 
they knew of Mr. Smith's employment. Inquiry was eaay, especially 
as the statute bas, since 1^63, required that the attorney for the United 
States shall be the attorney for the défendant. Under such circum- 
stances, négligence was acquiescence and consent. The very négli- 
gence serves to show that the plaintiffs regarded the whole matter aa 
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out of their own hands, until there sliould be a reoovery, orj at least, 
until they should, for good cause, interpose. By the oontract, the 
Douglases acguired a substantial and valuable interest, as between 
themselves and the plaintiffs, in one-half of the claims, subject to the 
payment by themselves of ail costs and expenses incurred about re- 
covering them, even though nothing should be recovered. They had, 
with the authority given them by their contraot relation, an interest, 
by virtue of which they and the survivor of them, and the exécutera 
of the survivor, were entitled to manage and contre! the claims and 
the suit8,,and appoint attorneys at law in them, at least until the 
plaintiffs should interpose, and then it would be for the court to dé- 
termine on what terms there should be a change of relationship, as 
was done in Dodge v. Schell, 20 Blatchf. 517, S. G. 12 Fed. Kbp. 515, 
in regard to one of the suits brought under the contraot with the Doug- 
lases. The relation of the plaintiffs to the suits, when they do inter- 
pose, raises questions which are not necessarily the same as thèse 
raised, prier to such interposition, between the défendant and the ex- 
ecutors of Alfred Douglas, Jr., and an attorney appointed by them. 
For this reason there may be, in each case, spécial eircumstances as 
te the services rendered by the Douglases, or by the attorneys em^ 
ployed by them, or the survivor of them, or his exeouters, and as to 
the position of the claim and the suit at the time of such interposition, 
which may require considération. 

The cases cited and relied on by the plaintiffs hâve no relevancy. 
In Shelton v. Tiffin, 6 How. 163, the person whom it was seught to 
bind by the judgment, through an appearance for him by an attorney, 
had not been served with process in the suit er had any notice of it, 
and had not authorized any appearance for him. But hère the plain- 
tiffs set the suits in motion by their contracts with the Douglases, 
and do not attempt te question anything done prier te Mr. Smith'a 
death. The provision cited from the New York statute in regard to 
notice to a party, on the death of his attorney, to appoint a new one, 
has no application to a case where, as hère, a new attorney is other- 
wise duly appointed. 

2. It is apparent that the sole objeet new of reinstating thèse two 
suits is te obtain in them a recevery for the fées referred to. The 
judgments of March 1, 1881, were entered fer want of prosecution of 
the suits, because of the failure to serve bills of particulars, and on 
the view, entertained in good faith at the time by ail parties, that 
there was no cause of action, there being no claim in them fer duties 
paid on charges and commissions, and it not being supposed that 
moneys paid for fées were recoverable. Everything goes te show 
that until April, 1881, though the suits had been pending 15 and 18 
years, respectively, no one had supposed there ceuld be a recevery in 
them for fées. Under such eircumstances, the estâtes of the cellect- 
ors, beth of whom are dead, and the United States, who respond to 
the claims, hâve rights which are entitled to considération. Thé at- 
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torney for the défendants, by due proceedings, obtained the judg- 
ments. Having put an end to the suits after so long a lapse of time, 
and so much more time having elapsed thereafter before the plain- 
tiffs attempted to interpose, the défendants and the goremment hare 
a right to hold the plaintifFs to their responsibility for the lâches, 
there being no actual fraud or bad faith shown. In Bronaon v. Schul- 
ten, 104 U. S. 410, the négligence or inattention of the plaintiffs or 
their attorney was held to be a bar to the correction of an erroneous 
judgmen^t after the term at which it was rendered. The first recov- 
ery for fées, in April, 1881, was, as the statute shows, at a term sub- 
séquent to that at which thèse judgments were rendered. 

The motion to quash the writ in Strang y. Schell is granted, and 
the motions of the plaintiffs in that suit, and in Dale v. Redjield, are 
denied. 



Spebet and others v. Insurance Co. of Nobth America. 
[Oircuii Court, D. Colorado. December 11, 1884.) 

JfiKE Insurance— Kebping Dangebous Substances on Pbemises. 

The prohibitory clause in a flre insurance policy against the keepînp; of dan- 
gerous substances cannot be extended so as to include a building other tbaa 
the one covered by the policy. 

At Law. 

E. T. Wells, for plaintiffs, 

F. D. Markham, for défendant. 

Hallett, J. Action on a policy of insurance for $1,000, issued 
by défendant to plaintiffs, of date October 24, 1883, oovering a stock 
of goods "on the grade floor of the two-story frame shingle-roofed build- 
ing situate on the north sida of Main street, east of Center avenue, 
in Garfield, Chaffee county, Colorado. " The goods were destroyed by 
fire, October 30, 1883, Several défenses are set up in the answer: 

First. That the loss was caused, not by fire, but by an explosion of 
some kind, for which the défendant is not liable by the terms of the 
policy. 

This défense is not supported by the évidence. 

Second. That a clause of the policy prohibited tûe keepîng of gun- 
powder, giant powder, or nitro-glycerine in the premises where the 
goods wer^ kept; "and défendant allèges that the plaintiffs, at the 
time of the alleged damage and for a long time prior, had deposited 
and stored on said premises, and in said building where the stock of 
goods insured was, large quantities of gunpowder, giant powder, and 
nitro-glycerine, that is to say, 1,000 pounds of each, without any con- 
seni of the défendant so to do expressed in the body of the policy, 
and without the knowledge and against the consent of the défend- 
ant," 

On this point the évidence shows tbat a one-story building on an 
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adjoininglot, and some three or four feet from that mentioned in the 
polioy, was used by plaintiffs as a store-house. A covered way con- 
nected the two buildings at some point towards the rear. Goods were 
taken into the store-house and put ont at times through front doors, 
which opened on the street, but in gênerai the store-house was used 
only in connection with the building mentioned in the polioy through 
the passage-way at the rear. Of the existence and use^ by plaintiffs 
of the building as a store-house, its situation and connection with the 
main building in which plaintiffs' business was carried on, defend- 
ant's agent had notice at and before the time of issuing the policy; 
but whether the agent also had notice that giant powderor dynamite 
was kept in the store-house is not clear. That substance was kept 
in the building, open to view, and defendant's agent was in the 
room. Nothing was said about it, and it may be going too far to as- 
sume that he saw it and knew what it was. However that may be, 
it is clear that the store-house was not any part of the premises cov- 
ered by the polioy, or within the prohibition of the policy as to kéep- 
ing explosive substances. The prohibitory clause reads as foUows : 

"Gunpowder, fire works, nitro-glycerine, phosphorus, naphtha, benzole, 
^ benzine, benzine varnish, camphene, spirit gas, gasoline, phosgene, or burn- 
ing fluid, or any similar inflammable fluid, are positively prohibited from be- 
ing deposited, stored, kept, or used in any building on which, or on the con- 
tents of which, there is any insurance under this policy, unless by spécial 
consent expressed in the body of the policy, naming each article specifically, 
otherwise the insurance by this policy shall be void." 

It refers only to the building in which the goods were stored on 
which insurance was given, and does not in any way refer to the 
store-house, or anything in it. In this clause plaintiffs were not 
limited in the use of the store-house or any other building, excepting 
that in which the goods covered by the policy were kept. Therefore, 
the défense that such articles were kept in the premises mentioned 
in the policy is not made ont. 

Third. Another clause of the policy on which défendant relies is 
as f ollows : 

"And if the insured shall, in such application, survey, or plan, or in any 
stateraent or description, written or oral, make any misrepresentation as to 
the character, condition, situation, value, or ownership of said property, or 
as to the occupancy of the premises, or the exposures thereto, or any other 
misrepresentation whatever, or fail to make known every fact material to 
the risk, including the amount of incumbrance on said property, if any, 
this policy shall be void. The procuring of insurance on said property for 
more than its cash value; or the having of other insurance thereon, or any 
part thereof, valid or invalid, prior or subséquent, not made known to this 
Company and consented to hereon; or any change increasing the hazard, 
either within the premises or adjacent thereto, within the control of or known 
to the assured, and not reported to this Company, and agreed to byentry in 
due form in the body hereof, — will render this policy nuU and void." 

It is alleged that plaintiffs kept and stored "in the same building 
and on the same premises with the stock of goods insured," gunpowder/ 
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giant powder, and nitro-glycerine, in violation of this clanse. As bas 
been stated already, the giant powder was in the store-tiouse, anduot, 
as alleged, "in the same building and on the same premises with the 
stock of goods insured." Therefore that défense is not made out, 

Fourth. Eeferring to that part of the clause last mentioned which 
forbids any change increasing the hazard, it is averred that plaintiffs 
"did make a change increasing the hazard within the premises and 
building in \fhich was the stock of goods insured in said policy, by 
depositing and storing large quantities of giant powder and nitro- 
glycerine on said premises and in said building after the issuance of 
said policy." This is answered by the statement already made that 
the giant powder was not kept "on said premises or in said building," 
as averred. Thèse matters are repeated in an amendment which adds 
nothing to what has been stated. In al] the défenses it is alleged that 
the giant powder was kept in or on the premises described in the pol- 
icy, which, if true, would bar the action. But the fact is not as alleged; 
as fully explained, the prohibiting article was kept, not in or upon, but 
very near to, the premises described in the policy. 

The real question suggested by the évidence is whether the fact 
that giant powder was kept in the store-house adjacent to the build- 
ing mentioned in the policy was material to the risk, and therefore a ' 
matter of which plaintiffs were bound to notify défendant at the time 
of application for the policy. That is a question which can be raised 
by answer only, and when thus presented is to be decided by the jury. 
Cassacia v. Phœnix Ins. Co. 28 Cal. 628. If it appeared to be wholly 
décisive of the case, perhaps the défendant would be allowed, even at 
this late day, to amend its pleading in a way to avail of the défense. 
But the circumstances disclosed by the évidence, although suggestive 
of doubt, are by no means conclusive as to the fact. The warehouse 
was in use at the time application was made for the policy, and de- 
fendant had knowledge of it. Giant powder is an article usually kept 
in stores in mining towns, and it was a fair inference that plaintiffs 
were dealing in it. To store or keep it with the goods insured was 
forbidden, but nothing was said as to keeping it in the warehouse or 
elsewhere without the main building. As the dangerous compound 
was excluded from the building mentioned in the policy, it is not 
quite reasonable to go beyond the language of the contract and say 
that plaintiffs were also forbidden to keep it in another place. If 
more was intended than is stated in the policy, why was it omitted 
from that instrument ? To hâve prohibited the storage in the ware- 
house of any of the articles referred to as hazardous would hâve been 
easy enough, and the failure to do so gives support to the argument 
that it was not intended. But the question is not presented in the 
record, and therefore not open to considération except upon the mat- 
ter of amendment. I am of the opinion that the défense to the ar- 
tion is not sustained, and judgment will be for plaintiffs. 
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In re ka Keb. 
(Distrid Court, 8. D. New Fork. November 25, 1884.) 

Habbas Cobpus— CHrNESB Beambn — RiQHT 'ro Land hot wituln RBBTBionon 
Acr — AcT OF Jui.Y 5, I884^CoNSTB0CTroN. 

Ah Kee, a Cliinanian, but a born subject of Great Britain, sbipped as sea- 
man at Calcutta on an American vessel, In June, 1884, and amved in New 
York, November 3d, when the crew were discharged, the master intendin^ to 
ship Ah Kee on board some other vessel on a return voyage without landing. 
Ah Kee came on shore for the sarae purpose, and was thereupon arrested by 
the United States marshal under the restriction act of July 5, 1884, and wa» 
lodged in jail. On habeas corpus, held, that seamen landing temporarily only, 
for the purpose of procuring a chance to ship on a return voyage in the ordi- 
nary pursuit of their vocation on the high seas, are not within the act, and are 
not required to procure the certiflcate described in section 6, which, for the 
most part, would be impossible or impracticable for seamen, and the petitioner 
was, accordingly, discharged from arrest. 

Haheas Corpus. 

James P. Davenport, for petitioner. 

Elihu Root and H. N. Tifft, for the United States. 

Brown, J. The petitioner, Ah Kee, being in j'ail in the custody of 
the United States marshal of this district, has been brought before 
me upon habeas corpus. By the agreed statement of faets it appears 
that the petitioner is of Chiuese race, language, and color; that 
he was born on the island of Hong Kong after its cession to Great 
Britian, and has always been a British subject ; that for several years 
last past he has been a sailor, foUowing the high seas, and usually 
shipping as cook; that in June, 18S4, hewas shipped-as cook at Cal- 
cutta by Captain Thorndike on board the bark Eichard Parsons, 
bound to New York, where she arrived on November 3, 1884; that 
the crew were there discharged ; that the master intended that the 
petitioner should remain on board his ship until he found a chance 
to ship as sailor on a return voyage, but that a few days after the 
bark's arrivai Ah Kee came ashore without the knowledge or con- 
sent of the master; that he was thereupon arrested by the United 
States marshal, on a warrant issued by the United States commis- 
sioner, on eomplaint of the master, and after examination remanded 
to the custody of the marshal to be sent back to the country from 
whence he came ; that the petitioner has no certiflcate under section 
6 of the act of July 5, 1884; and that his intention and purpose are 
to obtain, as soon as possible, a position as ship's cook on a vessel 
sailing for a foreign port. 

This case is, in most of its features, identical with that of In re 
Moncan, 14 Fed. Kep. 44. The persons were there released by Deady, 
J., because — First, "they were simply on board of a vessel touching 
while on a voyage to a foreign port; second, they were hère only as 
members of a crew of a vessel arriving in a foreign port, and taking 
on cargo for another, " with some further reasons in the Case of Mon- 
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can. See, also, In re Ho King, 14 Fed. Eep. 724. I concur ;eiitirely 
in the reasons and conclusions stated in the opinion of Dbady, J., in 
that case. They seem to me décisive of this. The expressed object 
of the act of May 6, 1882, (22. St. at Large, p. 58, c. 126,) is to 
suspend for 10 years the coming of Chinese laborers to the United 
States. The title of the act is "An act to exécute certain treaty stip- 
ulations relating to Chinese." By article 1 of the treaty of 1880, (22 
St. at Large, 826,) it is provided that "the limitation or suspension 
shall be reasonablé, and shall apply only to Chinese who may go to 
the United States as laborers, other classes not being included in the 
limitations." The persons prohibited by the act from coming within 
the United States are throughout described by the phrase "Chinese 
laborers." The well-knownuse and meaningof this phrase, and con- 
temporaneous history, leave no doubt in my mind that the words 
"Chinese laborers" hâve no référence to seamen in the ordinary pur- 
suit of their vocation on the high seas, who may touch upou our 
shores, and may land temporarily for the purpose only of obtaining 
a chance to ship for some other foreign voyage as soon as possible, 
and -who do not intend to make any stay hère, or enter upon any of 
the occupations on land within this country. Such persons do not 
corne "to the United States as laborers;" i. e., as laborers within the 
United States, in the sensé of the act, and hence "are not included in 
the limitations." 

Besides the gênerai considérations above stated, there are particu- 
lar provisions of the statute from which the exclusion of sailors, as 
being outside the intention of the statute, is to be inferred. By sec- 
tion 8 the master of any vessel arriving in the United States from 
any foreign port is required "to deliver and report to the coUector of 
customs a separate list of ail Chinese passengers taken on board his 
vessel at any foreign port or place, and ail such passengers on board 
such vessel at that time," with varions particulars there specified. 
In this section the attention of the law-makers was brought face to 
face with the persons who come to this coantry on board vessels. 
The law requires a detailed statement in regard to "Chinese passen- 
gers," and heavy forfeitures are denounced for violations of this sec- 
tion. But there is no requirement to specify any Chinese members 
of the crew. By section 12 of the act any Cbinese person found un- 
lawfuUy within the United States "shall be caused to be removed 
therefrom to the country from whenoe he came at the cost ofthe United 
States," etc. Is it crédible that congress intended that a seaman 
found hère, who haa landed only to ship on a return voyage in the 
ordinary course of his vocation, which would involve no cost or 
trouble to the United States, should be arrested and sent back at the 
cost of the government? Plainly, as it seems to me, seamen are 
neither within the spirit nor the letter of the act. The language of 
the act throughout bas evidently in contemplation persons coming 
within the United States as laborers. It intends nothing beyond 
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that. The limitation of the treaty ia express that the restrictions 
Bhall only apply to Chinese who may come to the United States as 
laborers ; that is, to be laborers within the United States. Chinese 
seamen, therefore, who only land temporarily in the ordinary pursuit 
of their calling, for the purpose of shipping on a return voyage as 
soon as possible, are, in my judgment, whoUy outside of the act. 

Section 6, requiring a certificate as regards persons other than 
laborers who may be entitled to come within the United States, pré- 
sents more difficulty. A careful attention to the détails of this sec- 
tion, however, shows that its provisions are unadapted to Chinese sea^ 
men, whom the necessities of commerce might require to be shipped, 
not merely in China, but in other parts of Asia or Europe, — as in Cal- 
cutta, where this petitioner was shipped, — and that some of the re- 
quirements of this section, in respect to the certiÊcate, would be either 
impossible or wholly impracticable. As I hâve said, since seamen do 
not come to the United States as laborers, they are not, as a class, in- 
cluded within the treaty or the intent of the act. Section 6, the gên- 
erai purpose of which is to ascertain the persons who may come 
within the United States, ought not to be so interpreted as to prevent 
the coming of those who are in reality entitled to come, by imposing 
impossible or impracticable conditions, lex non inténdit aliquid im- 
possibile. In U. S. v. Kirby, 7 Wall. 486, the suprême court say : 

"General terms should be so limited in their application as not to lead to 
injustice, oppression, or an absurd conséquence. It will always, therefore, be 
presumed that the législature intended exceptions to its language which 
would avoid résulta of this character. The reason of the law in such cases 
should prevail over its letter." 

Considering, therefore, the spécifie purpose of the act itself, the 
limitations of the treaty, the impracticability of applying section 6 
to Chinese seamen shipped in ail parts of the world, and the clear 
omission of sailors from section 8, where we should naturaliy expect 
to find them specified, if intended to be referred to at ail in this act, 
I conclude, on the whole, that they should not be deemed to be em- 
braced within even the gênerai words of section 6. Chew Heongv. U. 
S. 5 Sup. et. Eep. 255. Should a Chinese person, coming hère and 
landing as a seaman, remain for any other purpose, or engage in the 
labor of the country, he would plainly become amenable to the provis- 
ions of the act. The petitioner in this case left the ship apparently 
unnecessarily. The captain intended to procure him a return voyage. 
He had, however, had some difficulty with the captain, and was sus- 
picions of him, and of bis intentions. The record before me states 
his présent intention to return as soon as possible, but it does not 
expressly state his intention when he left the ship. As it is possi- 
ble, thoogh I think hardly probable, that he had some other intention 
than to ship at once on a return voyage when he came ashore, I shall 
order his discharge upon his own recognizance, in the sum of f500, 
to ship upon a voyage to some foreign port within 30 days, without 
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eonsidering the effect of bis sbîpment on board an American vessel 
as a Britisb subject before the passage of the amended aot of 1883. 
XJ, S. V. Douglas, 17 Fed. Eef. 63é; In re Ah IJung, 18 Fm>. Bbp. 28. 



BBas:s:Ks v. Mexioan National Constscotior Go. 
{Circuit Court, 8. D. New York December 13, 1884.) 

AoTios FOR MoNEY Had AND Recbived— Bhbach of Contbaot. 

In May, 1883, the Mexican National Construction Company sought subscrip- 
tions to a loan of $2,000,000 to aid in constructing the Mexican National Bail- 
way, and plaintiiï subscribed $20,000 upon the terms of a contract whereby 
thé construction company agreed to deposit in trust securities of the nominal 
value of $20,000,000 us collatéral for the repayment of the 82,000,000 loan on 
or before tJeptember 15, 1884. October 1, 1883, plaintifE paid the installments 
of his subscription as called by the company, and reçeived receipts therefor, 
which, under the contract, were not transférable without consent of the com- 
pany, but could be exchanged for formai certiflcates of interest in the loan, au- 
thenticated by the trustée. Before payment of the last installment, the com- 
pany transferred to the trustée the securities by indenture, prescribing the pow- 
er.s and duties of the trustée, and providing that he should exécute, as requested 
by the company, certiflcates of interest entitling the registered holders to an in- 
terest in the securities, or the proceeds of the sale thereof, bearing the same 
proportion to the whole as the amount of each certiflcate bore to the $2,000,- 
000 ; but that he should not sell the securities to satisfy the loan unless the 
holders of certiflcates representlng 25 per cent, of the whole amount requested, 
and that the holders of a majority in interest might waive default in payment 
of the loan, or extend the time of payment, or suspend or postpone the sale of 
the collalerals, at their discrétion. PlaintifE had no knowledge of the terms of 
this indenture, and demanded a certiflcate, as provided in the contract, and, 
on a refusai to deliver the same, brougbt suit for money had and reçeived. 
Held (1) that the deposit of the collaterals, under the terms of the trust indent- 
ure, was a breach of the subscription contract ; (a) that, inasmuch as the de- 
fendant had put it out of its power to perform an executory contract with the 
plaintiiï, the latter had the right to treat Ihe contract as terminated; (3) that 
the plaintiff could, at his élection, sue upon the agreement and recover dam- 
ages for a breach, or treat it as rescinded and recover back the money he had 
advanced. 

At Law. 

Billings é Cardoza, tôt "ReuBens. 

Théodore F. H. Meyer, for défendant company. 

Wallacb, J. The demurrer to the complaint raises tbe question 
•whether the plaintiff can recover as for money had and reçeived, 
upon the following faots : In May, 1883, the défendants sought sub- 
acriptions to a loan to be made to it of $2,000,000, to aid in con- 
structing the railroad of the Mexican National Eailway Company, 
and on May 30, 1883, the plaintiff became a subscriber to the extent 
of $25,000, upon the terms of a contract of subscription. By this 
contract the défendant agreed to deposit in trust with a trustée 
named certain securities, aggregating in nominal value $20,000,000, 
as collatéral for the repayment of the $2,000,000 loan on or before 
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September 15, 188é. On October 1, 1883, the plaintiff had paid the 
amount subscribed by him in installments, as called by the défend- 
ant, and had received reoeipts therefor, which were not transférable 
without the consent of the défendant. It was provided by the con- 
tract of subscription that such receipts should be exchanged for 
formai certificates of interest in the loan authenticated by the trustée, 
upon payment of the last installaient of the subscription. Before 
the payment of the last installment by the plaintiff the défendant 
transferred to the trustée named in the contract the securities speci- 
fied therein, but this was done by a trust indenture which preseribed 
the powers and duties of the trustée respecting the use and sale of 
the securities. Among other things, this trust indenture provided 
that the trustée should exécute from time to time, as requested by 
défendant, certificates of interest entitling the registered holders to 
an interest in the securities, or the proceeds thereof in case of a sale 
by him "under the provisions of the trust indenture," bearing the 
same proportion to the whole as the amount of each certificate should 
bear to $2,000,000. The indenture also provided that the trustée 
should not sell the securities to satisfy the loan unless holders of 
certificates representing 25 per cent, of the whole amount should re- 
quest him to do so; and it also provided that the holders of a ma- 
jority in interest might waive any default in the payment of the loan 
on the part of the défendant, or instruct the trustée to do so, and 
extend the defendant's time for payment, and suspend or postpone 
the sale by the trustée of the collaterals at their discrétion. So far 
as appears, the plaintiff was ignorant of the terms of the indenture 
when he paid the installments of bis subscription, but, after it was 
executed, demanded a certificate of défendant of the charaoter speci- 
fied in the contract of subscription. The défendant refused such a 
certificate, but offered one such as it had authorized the trustée to 
exécute by the terms of the trust indenture. 

The first question is whether the deposit made of the collaterals 
under the terms of the trust indenture was such a departure from 
the contract of subscription as to amount to a breach of that con- 
tract. The contract was silent as to the conditions upon 'which the 
bonds should be deposited with the trustée, aside from the stipulation 
that the loan should be secured by an assignment in trust of the spec- 
ified collaterals which were to be- deposited with the trustée. The 
reasonable implification, however, is that they were to be deposited 
to secure the repayment of the loan on the contract day, and that the 
trustée was to exercise the ordinary rights of a pledgee to sell the se- 
curities and satisfy the debt for the benefit of the subsctibers. Such 
a pledge would, doubtless, confer upon every subscriber a qualified 
right to call upon the trustée to satisfy the amount due to him by a 
sale of the securities. But the fund created was a joint fund for the 
benefit and protection of the whole body of subscribers, and there- 
fore is not to be dealt with upon the intervention of a single cestui 
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que trust to the disadvantage of the others. If the trust indenture 
provided that the trustée should not sell tbe securities unless a sale 
should be advantageous to the common interests of the cestuis que 
trust, it would be unobjectionable, beoause it would only prescribe a 
condition which would be implied, and which a court of equity would 
impose in the exercise of its jurisdiotion over trusts, if applied to by 
any of the parties in interest. But the indenture contains arbitrary 
restrictions upon the powers of the trustée, which he cannot disre- 
gard, and which materially impair the rights of tbe subscribers. It 
substitutes the discrétion of 25 per cent, in interest of the cestuis que 
trust in place of the discrétion of the trustée, andrequires him, at the 
intervention of a majority of the subscribers, to extend the time of 
payment, and postpone a sale of the securities. The plaintif? did not 
consent to the création of such a trust. The conditions may hâve 
been designed to promote the best interests of ail the subscribers; 
they may hâve been wise and expédient, but they were not such as 
Were authorized by the plaintifï's contract. A court of equity might 
reform the terma of the trust in denture if a suit were brought for 
that purpose, but, so long as they stand, would bave to adhère to 
them, if called upon to intervene upon the application of the cestuis 
que trust. 

It remains to consider whether the plaintiff can recover back his 
money in an action for money had and received, or whether his rem- 
edy is merely one for damages for a breach of contract. The subscrip- 
tion agreement was a separate and independent contract between the 
défendant and eaeh subscriber. The défendant could maintain a suit 
against eaeh subscriber upon his failure to pay the amount of the sub- 
scriptipn ; and it must folio w that eaeh subscriber bas a corresponding 
right of action against the défendant for any breach of the contract 
on its part towards him. Similar contracts hâve been frequently ad- 
judged to confer a several liability and a several right of action on 
the part of eaeh subscriber. Thomp. Liab. Stockh. § 114; Whittlesey 
V. Frantz, 7é N. Y. 456. It is a familiar rule that when one party to 
an executory contract puts it out of his power to perform it, the other 
may regard it as terminated, and bas an immédiate right of action to 
recover whatever damages he bas sustained. Ford v. Tiley, 6 Barn. 
& G. 325; Bowdell v. Parsons, 10 East, 359; Heard v. Bowers, 23 
Pick. 455-460; Shaw v. RepiiUic Life Ins. Co. 69 N. Y. 293; 17. S. v. 
Behan, 110 U. S. 339; S. G. 4 Sup. Gt. Eep. 81; Lovell v. St. Louis 
Mut. Life Lis. Co. 111 U. S. 264; S. G. 4 Sup. Gt. Eep. 390. The 
plaintiff was under no obligation to tender his receipts. They were 
merely vouchers. They were to be exchanged for formai certificates, 
but when the défendant had put it beyond its power to deliver the 
proper certificates, the plaintiff was not bound to tender them. No 
demand of the certificates was necessary after défendant had inca- 
pacitated itself from giving them. Where money is advanced upon 
an executory contract, which the contracting party fails to perform. 
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it is in the élection of the other party either to sue upon the agree- 
ment and recover damages for a breacb, or to treat the contract as 
rescînded, and recover back bis money as paid upon a considération 
wbicb bas failed. Hill v. Rewee, 11 Metc. 271; Broiim v. Harria, 
2 Gray, 369; Wkeeler v. Board, 12 Johns. 363; Lyon v. Annable, 4 
Conn. 350; Appleton v. Chase, 19 Me. 74; Shepherd v. Hampton, 3 
Wbeat. 200; Smethhurst v. WooUton, 5 Watts & S. 106. If tbere 
had been a part performance of the contract by which the plaintiff 
received some benefit, and the défendant could not be restored to the 
préviens situation, the plaintiff's only remedy would hâve been for a 
breach of the agreement, and his damages would be measured by his 
loss. Hunt v. Silk, 5 Bast, 449; Foss v. Bichardson, 15 Gray, 306; 
Nash v. Lull, 102 Mass. 60. He has received nothing, however, un- 
der the contract, and the law implies a promise on the part of the 
défendant to pay back what it has received. 
Judgment is ordered for plaintiff ou the demurrer. 



Newton and another v. Haobrman. 

{Circuit Court, D, Nevada. Novomber 26, 1S84.) 

Btate Insolvewt Laws— Epfect of DiscHAnaœ. 

A discharge under a state insolvent law is no bar to an action by a citizen 
of another state who did not appear or take part in the insolvency proeeed- 

ings. 

The opinion states the facts. 

Rothchild é Baum and R. M. Clarke, for plaintiffs. 

Ellis (è Judge, for défendant. 

Sabin, J. In April, 1883, plaintiffs, then and now citizens of the 
state of California, residing at the city of San Francisco, brought this 
action in the Seventh district court for the countyof Washoe, state of 
Nevada, against d^^fendant, thén and now a résident of sàid county, 
to recover $1,188.04 on account of goods by them sold and delivered 
to défendant at said city of San Francisco on or about October 8, 
1881. By an amended complaint, duly filed, plaintiffs reduced their 
demand on the same cause of action to the sum of $1,060.76, and 
prayed judgment accordingly. Défendant demurred to the amended 
complaint, and pending that demurrer the case was removed to this 
court. In this court the demurrer was overruled, and défendant 
given time to plead. Thereupon défendant filed his answer in this 
court, setting up his discharge in insolvency under the state statute, 
(july issued and granted July 28, 1883, by the said district court of 
Washoe county, and that the same was so granted while this action 
was pending in said court, and that plaintiffs' demand was included 
in said discharge. 
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To this answer plaintîffs demur on the ground that the matters so 
pleaded conatitute no défense to this action. Dpon the argument of 
this démarrer it was àdmitted that plaintiffs did not appear in said 
insolvency proceedings instituted by défendant, did not prove their 
demand against défendant, or in any way share or participate in the 
distribution of any estate by défendant surrendered for the benefit of 
his creditors. The answer virtually admits thèse faots, as it allèges 
that ail of defendant's creditors, "excepting plaintiffs," took part in 
said insolvency proceedings. 

The question, then, raised by this demurrer is simplythis: What, 
if any, extra territorial force or effect hâve state insolveut laws? If 
thèse laws hâve no force or effect beyond the limits of the state, and 
are applicable only to contracts between citizens of the state made 
subséquent to the passage of the insolvent laws, then the matters 
pleaded in the answer are no bar to plaintififs' recovery in this action. 
It would seem, from an examination of the authorities on this sub- 
ject, both national and state, that there is little or no ground for ar- 
gument upon this question. The case of Sturgea v. Crowninshield, 4 
"Wheat. 122, involving the subject of state insolvent laws, and their 
force and effect, was decided in 1819, foUowed by the case of McMil- 
lan V. McNeill, Id. 209, decided the same year. From that time to the 
présent, a period of more than 60 years, there has been an unbroken 
Une of décisions, both national and state, which are décisive of this 
question. In Baldwin v. Haie, 1 Wall. 223, the court, adopting the 
views of Mr, Justice Story, says: 

"His views as to the resuit of the varions depisions of this court is that 
they establish the following propositions: (1) That state insolvent laws may 
apply to ail contracts within the state between citizens of the state; (2) that 
they do not apply to contracts made within the state between a citizen of the 
state and a citizen of another state; (8) they do not apply to contracts not 
made within the state. " 

And the court holds that — 

"Insolvent laws of one state cannot discharge the contracts of citizens of 
other states, because they hâve no extraterritorial opération, and consequently 
the tribunal sitting under them, unless in cases where a citizen of such other 
state voluntarily becomes a party to the proceeding, has no jurisdiction in the 
case. Légal notice cannot be given, and consequently there can be no obli- 
gation to appear, and, of course, there can be no légal default." 

In addition to the authorities cited by Mr. Justice Clippord in this 
opinion, eee, also, Baldwin v. Bank of Newbury, 1 Wall. 23é; Partn- 
ers' é Méchantes' Bank v. Smith, 6 Wheat. 131; Ogden v. Saunders, 
12 Wheat. 213 ; Suydam v. Broadnax, lé Pet. 67; Cook v. Moffat, 5 
How. 295; Hyde v. Stone, 20 How. 170; Soûle v. Chase, 39 N. Y. 
342'; Pratt v. Chase, éé N. Y. 597; Donnelly v. Gorhett, 7 N. Y. 500; 
Hills Tf.Cm'Uon, 74 Me. 156 ; Bedell v. Scruton, 54 Vt. 493; McDougall 
V.' Page, 55 Yi. 187; Guernsey v. Wood, 130 Mass. 503; Murphy v. 
Manhîng- 134 Mass. 488 ; Kelley v. Drurey, 9 Allen, 27. 

In the cases above cited every phase of the question hère involved 
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is fuUy dîscassed, and a revîew of ihem is unneoessary hère, since 
little can be added theretoy ànd nothing oan weaken or overthrow 
their binding authority. 

In Ogdcn v. Saunders, 12 Wheat. 213, the court holds that a dis- 
charge granted under a state law, "as agairist citizens of other states, 
is invalid as to ail contracts;" and to the same effect, in Cook v. Moffat, 
5 How. 309, "a certificate of discharge under an ineolvent law will 
not bar an action brought by a citizen of another state on a contract 
made with him." The fact that plaintifPa were prosecuting this lac- 
tiou in the state court at the time, and in the same court which 
granted the discharge hère pleaded, is of no conséquence. Thatfact 
could not give the state court jurisdiction over plaintiffs in the in- 
Bolvency proceedings, and any order of that court made in such pro- 
oeedings, affecting plaintiffs' rights in this action, was void. Hyde 
V. Stonei 20 How. 170; Suydam v. Broadnax, 14 Pet. 67. 

In Hills V. Carlton, 74 Me. 156, plaintiffs, citizens of Massachu- 
sets, brought suit upon an account against défendant, a citizen of 
Maine, in the state court. Âfter suit brought, and while the same 
was pending, défendant procured his discharge in insolvency, and 
pleaded the same in défense to plaintiffs' action. It was held to be 
no bar to plaintiffs' right of recovery. In Sturgis v. Orowninahield, 
supra, the court say : 

"Every bankrupt or insolvent System in the world must partake of the 
character of a judicial investigation. Parties whose rights are affected are 
entitled to a hearing. Hence any bankrupt or insolvent System professes to 
summon the creditors before some tribunal to show cause against grantin^ a 
discharge to the bankrupt. But on what principle can a citizen of anothier 
state be forced into the courts of a state for this investigation? The judg- 
ment to be passed is to prostrate his rights, and on the subject of those rights 
the coiistitution exempta him from the jurisdiction of the state tribunals, 
without regard to the place where the contract may originate." , 

The case of Bedell v. Scruton, 54 Vt. 493j is directly in point on 
this subject. The court say : 

"It must now be regarded as settled beyond question that a discharge 
granted by a state court of insolvency is no bar to the claim of a non-resi- 
dent créditer who does not take part in the insolvency proceedings, or submit 
himself in any waytothe jurisdiction of the insolvency tribunal. Nor is the 
rule affected by thé place where the contract is made or to be performed, or 
the forum in which it is sought to be enforced. The debt attends the person 
of the créditer, and unless he is within the jurisdiction of the court no discharge 
granted by it can afifect his rights. It is a question of citizenshlp, and state 
courts and state laws are powerless to afCect the rights of non-resident cred- 
itors by any jurisdiction they may hâve or exercise over the person of the 
debtor, or by any proceedings in rem affecting the debt itself." 

The demurrer to the answer is sustained, and defendaiit will be . 
giveu till next rule-day to plead f urtber, if he shall so désire. 
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In re Habsison, Bankrupt. 

[District Court, D. Nea Jersey. December 11, 1884.) 

BAHKRUPTCT— NbGLIGBNOB OB' ATTOHNET— DiSCHABGK. 

Where six years has been allowed to elapse by the attorney of a bankrupt 
without obtaining his discliarge, such négligence will be imputed to the bank- 
rupt, and he will be held responsible for such delay, and, on motion of his 
creditors, the proceedings may be dismissed. 

On Motion to Dismiss, etc. 

Biker é Riker, for petitioners. 

Samuel Kalisch, for bankrupt. 

Nixon, J. This is an application to dismîss bankruptcy proceed- 
ings for want of prosecution. It is admitted in the testimony, by 
stipulation of the parties, that the debtqr filed his pétition for the ben- 
efit of the bankrupt act on April 29, 1878; that the petitioning cred- 
itors, ou this motion, bave a elaim resting in judgment on promissory 
notes for $14,500 and upwards; that an order for référence was 
made to the register on the day 61 filing the pétition, requiring the 
debtor to appear before him on May 11, 1878, on which day an ad- 
judication of bankruptcy was duly entered, and a warrant issued to 
the marshal, returnable June 4th, and was returned unexecuted; 
that no other steps were taken until May 22, 1884, when an alias 
warrant was issued, which also was returned unexecuted; that on 
July 5, 1884, a second alias warrant was handed to the marshal, re- 
turnable September 17, 1884, and that before the said return-day 
the pétition of the opposing creditors was presented to the court, ask- 
ing for the dismisaal of the proceedings on the ground of lâches in 
the bankrupt. More than six years elapsed between the adjudica- 
tion of bankruptcy and the service of any warrant upon the bank- 
rupt. His présent attorneys, not controverting the delay, seek to 
put the responsibility of the same upon his former attorney, and 
there is certainly évidence that he has been most négligent in prose- 
cuting the case. It is not clear to what estent a client should be held 
responsible for the lâches of his attorney. It is difficult to lay down 
any gênerai rule upon the subject, but each case must be left to its 
own circumstances. It may be said, however, that whilst courts 
should be indulgent to suitors who are prejudiced by the neglect and 
delays of those to whom they hâve committed the management of 
their business, there is a limit to such indulgence. In the présent 
case the creditors had a right to assume, after the lapse of sis years, 
that the bankrupt had abandoned the proceedings, and especially 
since in one instance, at least, he had renewed the notes of a cred- 
itor which were about to be .barred by the statute of limitations. 

I must hold that the culpable neglect of the attorney will not ex- 
cuse the bankrupt for the long delayj and that he must hold him re- 
sponsible for ail damages which he may sufifer for such neglect. 
The motion to dismiss is granted. 
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FiSOHEB ». HaYES. 
(Oireuit Court, 8. B. New York. 1884) 

Patents fob IirvENTroNS— IwPBiNflBMHNT of Onb Claim Onlt—Peofits— Evi- 
dence. 

Where it is shown that an infringer has infringed one of sereral daims in a 
patent only, in estimatiag the protits it is not admissible to prove that tlie 
patent, as an entirety, was capable of producing greater profits tliao other in- 
ventions in use. 

In Equity. 

Shipman, J. The défendant was adjudged to bave infringed the 
fbnrth" claim of the plaintifs patent. An acoounting was decreed, 
and a référence to a master, to take and state the account, was or- 
dered. The invention is described in Fischer v. Wilson, 16 Blatchf. 
220. la takîng the account the plaintiff is now attempting to prove 
that the Fischer pàtented machine, as an entirety, was capable of 
forming or bending a greater number of feet of sheet-metal moulding, 
in a given time, than the other machines known to the art, and free 
to the défendant to use for accomplishing the same purpose, the ob- 
j'ect of the proof being to show the profit derived by the défendant by 
his infringement, The défendant has exoepted to thèse interrogato- 
ries and answers upon this point, and the question as to the proper 
course to be pursued has been certified to me by the master for dé- 
cision. The fourth claim is as follows : " Arranging the female die, 
G, above the maie die, E, for the purpose of keeping the female die 
clear, as set forth," and is apparently solely for the spécial arrange- 
ment of the dies with relation to each other. As a matter of course, 
the female die is to bemoved by some suitable, though not necessarily 
pàtented, deviee. The question for the master to settle is the ad- 
vantage which the défendant derived from the use of that part of the 
pàtented invention which was infringed over what he had in using 
other machines then open to the publie, and this accounting must be 
oonfined to an account of the profits reeeived by the défendant as a 
direct resuit of the use of that part of the invention which was in- 
fringed, and which is specified in the decree. Mowry v, Whitney, H 
W&ll. 620; LittleJieldv.Perry.n Wall 205. 

It will not be proper for the master to infer, beeause a certain 
amount of advantage can be derived from the use of the pàtented 
machine, as an entirety, that, therefore, the amount of profit was 
enjoyed by the défendant from the infringement of the feature of the 
machine specified in the fourth claim. It is the distinctive advan- 
tage which was gained by the use of the arrangement of the female 
die, G, above the maie die, B or F, which is to be recovered by the 
plaintiff, and which must ^^ affirmatively sbpwn by the évidence 
which he introduces, Schillinger v. Gunther. 15 Blatchf. 303. But 
if, in addition to showing the amount of advantage gained by the 
v.22F,no.9— 34 



use oî the patented invention as an entirety, the plaintiff aiso pur- 
poses to show by affirmative and satisfaetory proof that the entire 
advantage is properly and legally attributable to the patent specified 
in the fourth claim, in connection with some suitable deviee for mov- 
ing the dies, and proposes to show the proportion which belongs to 
thèse feàtures, then the évidence already introduced is admissible. 
And he need not be eonfined to, showing that the advantages from the 
use of the fourth claim were those derived from the aelf-eleaning 
function therein mentionèd, but if the patented portions of the two 
dies, with référence to each other, produced any other advantage 
■which is capable of pecuniary estimate, he oan show the profit re- 
sulting from that advantage. 

It is to be inferred from the decree that the défendant haa iur 
fringed the fourth claim only, and bas not infringed by using the 
feature specified in that claim in connection with any other patented 
part of the machine. If, however, the use of the fourth claim, in con- 
nection with the necessary unpatented appliances for moving the dies, 
necessarily and directly produces a gain over other devices for bending 
métal, then open to the publie, in amount or quality of work, which 
can be pecuniarily estimated, ît is compétent for the plaintiff, by af- 
firmative évidence, to show that fact; but if the plaintiff does not 
propose to supplément his évidence in regard to the advantage by the 
use of the patented machine as an entirety, by affirmative évidence 
kending to show that either the whole profit or a- proportionate part 
was due to the présence of the feature of the machine mentionèd in 
the fourth claim, then the testimony already offered will not be of 
avail. 



FiOKHARDT and another v, Packabd and another. 

[Circuit Court, 8. D. New York. December 18, 1SS4.) 
Patents fob Invektioub — PiioiiTiCTioN of Colorwo Mattebs fkou Ai;pha- 

NAPHTHOIi — CONSTEUCTIOK OF Claiu — Infringbment. 

The daim of the paient granted March 2, 1880, to Badisohe Anilin & Soda 
Fabrik, a corporation, as assignée of Heinrich Caro, for a new and useful im- 
provement in coloring matters produced from alpha-naphthol, is not to be 
construed as one for coloring matter obtained by any method or process of 
treating the alpha-napthol sulpho-acids with nitrlc aoids, but for any method 
of treatment which is the équivalent of the process described, and although it 
■was not shown speciflcally that the défendants' coloring matter was made by 
Caro's process, this conclusion may be inferred from the Chemical identity of 
their article with his. 

In Equity. 

Van Santvoord, Lîvîngston Gifford, and B. F. Thurston, for com- 
Dlainants. . 
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Wm. H. King, for défendants. 

Wallace, J. The complainants bave acquired from the patentée 
the foll and exclusive right to make, use, and sell, and vend to oth- 
ers to use and sell throughout the United States, the invention de- 
scribed in letters patent of the United States, issuedto Badische Ani- 
lin und Soda Fabrik, a corporation, as assignée of Heinrich Caro, 
for a new and useful improvement in coloring matters produced from 
alpha-naphthol. The patent was granted March 2, 1880. The gist 
of Caro's invention, as described in the spécification, is a process 
whereby alpha-naphthol is converted into sulpho-acids which are capa- 
ble of being treated with nitric acid without losing their sulpho groups. 
Until this process was employed, the sulpho-acids of alpha-naphthol, 
•when thus treated, lost their sulpho groups, and wero converted into 
dinitro-naphthol^ or naphthalene yellow, a coloring matter, insoluble 
in -«rater. Caro's sulpho-acids, when thus treated, are converted into 
a yellow coloring matter, which is soluble in water, and is especially 
adapted for being used in dyeing and printing, in mixture with other 
dye stuffs, which possess similar acid properties, such as extract of 
indigo, or the sulpho-acids of azo compounds. The spécification 
fnlly détails the process of converting the alpha-naphthol into the 
requisite sulpho-acids, and also the process of treating the sulpho- 
acids with nitric acid. The claim is as foUows : 

"As a new manufacture, the coloring matter, or sulpho-acid of dinitro- 
alpha naphthol, obtained from the action of nitric acid upon the within-de- 
scribed alpha-naphthol sulpho-acids, substantially ia the manner set forth, or 
hy any other method which will produce a like resuit." 

It is shown by the proofs that Caro's coloring matter is superior to 
any previously known in the art of dyeing as regards fastness to water 
when applied to wool or other material of animal fiber. It does not 
blend or run when wetted, which is the case with picric acid, Man- 
chester yellow, Martius yellow; and the other yellow coloring matters 
previously nsed. This is clearly indieated by the samples produced. 
That it is an extremely valuable contribution to the art of dyeing is 
plain. So far as appears, Caro was the first discoverer of the process 
by which the distinctive sulpho-acids of alpha-naphthol, capable of 
treatment with nitric acid, without the destruction of their sulpho 
groups, could be produced. Consequently he was entitled, when ap- 
plying for a patent, to make a broad claim for the product when made 
by his process, whether, as part of the process, the treatment of the 
sulpho-acids with nitric acid should be according to his method or 
should be by any other équivalent method, which would produce his 
product. 

The claim of the patent is not to he construed as one for his color- 
ing matter, obtained by any method or process of treating the alpha- 
napthol sulpho-acids with nitric acids, but for any method of treat- 
ment which is the équivalent of the process described, hecause it 
produces like résulta. The claim is capable of this construction and 
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Bhould be construed so as, if possible, to seonre t£e real invention to 
thâ patentée. 

It was net showu bj the complainants that the défendants' ool- 
orîng matter was made bj the process described in the patent, nor 
was any évidence to the contrary produced by the défendants. The 
proof 8 show satisfaetorily, however, that the défendants' coloring mat- 
ter possesses the peculiar characteristics of the patented article. Suf- 
ficient appears to establish the chemical identity of the défendants' 
coloring matter with the complainants' by the évidence of the results 
produced by each in expérimental tests. As thèse results were new 
until Caro's process was employed, a sufficient prima fade case is 
shown upon the question of infringement. 

The only attack made upon the novelty of the invention is by évi- 
dence, whieh shows that various yellow coloring matters, such as 
Martius yellow, Manchester yellow, and others, were old and had been 
in public use since 1868. An attempt was made on the part of the 
défendants to show the identity in characteristics between thèse color- 
ing matters and the patented article, but no doubt is entertained that 
there is a substantial différence betweçn them in the respects which 
hâve already been referred to. 

Tlie complainants are not lieensees, but are assignées of the entire 
monopoly conferred by the patent. The^ patentées do not explicitly 
transfer to complainants the right to vend to others the privilège of 
making the patented article, but they do not reserve that right to 
themselves in the instrument, and as the complainants are vested 
with the exclusive right to make the article in the United States, as 
well as to use and vend it, the patentées hâve nothing left which they 
can transfer. Thèse considérations dispose of the several objections 
which hâve been urged by the défendants to the case made by the 
complainants. A decree is ordered for complainants. 



The Canabt No. 2.^ 

[Oircuît Court, 8. D. Alabama. June, 1884.J 

,. Lien undbb Louisiana Law for Monkt Advanced. 

Under the laws of Louisiana advanoes of money to the captain or owners of 
a vessel can only be privileged when advanced under imperious necessity to 
save the ship, or enable her to complète her voyage, and that the furnisher of 
moneys to a ship to pay for wages, supplies, and expenses has ho privilège un- 
less there is a légal or conventional subrogation. La. Civil Code, arts. 2160, 
2161, 3237. 

I. State Lien undeb Maritime Law. 

Where a creditor claims the beueflt of a state statute which purports to give 
a lien, he must take it subject to ail the conditions whieh the state statute iin- 
poses. The Edilh, 94 U. S. 518, followed. 

• ReportDd by Joseph P. Hornor, Ësq , oftlio New Orleana Dur. 
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3. DunATTON 01' Lien nUDEB Louisiaua Law. 

The privilège (lien) enjoyed by creditors for cause, anterior to the sale of a 
vessel, is lost if a sale is made in port and a voyage is thereafter made in the 
name and at the risk of the purchaser, unless the purchaser shall hâve some 
notice, actual, légal, or consiructive, of the claim and privilège. La. Civil Code, 
arts. 3242, 3243. 

Admiralty Appeal. 

Hannis Taylor, for libelant. 

I. L. â O. L, Smith, for claim ant. 

Pardbe, J. The case made establishes the libelant's lien for ad- 
vances, supplies, and labor under the laws of Louisiana for $634.32, 
upon the Ganary No. 2, which is properly enforceable hère, provided 
(1) the law of Louisiana gives a lien for advances of money to the 
captain and owners to pay the gênerai running expenses of the ship ; 
and (2) that the lien has not been lost by the bona fide sale of the 
ship in port, and a voyage made in the name and at the risk of the 
purchaser without any claim interposed. The lien under the laws of 
Louisiana for moneys advanced to pay the running expenses of the 
ship is given, if given at ail, by article 3237, Eev. Civil Code, which 
provides : 

"The foUowing debts are privileged on the prlce of ships and other vessels 
iu the order in wLich they are pliiced. * * * (7) Sums lent to the cap- 
tain for the necessities of the ship during the last voyage, and reimbursè- 
raent of the price of merehandise sold for the same purpose. (8) Sums due 
to sellers, to those who hâve furnished materinls, and to vsrorkmen employed 
in the construction, if the vessel has never made a voyage; and those due to 
creditors for supplies, labor, repairing, victuals, armament, and equlpment 
previous to the departure of the ship, if she has already made a voyage. (9) 
Money lent on bottomry for reûtting, victualing, arming, and equipping the 
vessel bef ore lier departure. * * * The term of prescription of privilèges 
against ships, steam-boats, and other vessels shall be six nionths." 

This article of the Louisiana Code is of long standing, and has been 
judicially interpreted in relation to the questions involved hère, on 
several occasions, and that interprétation must be considered as of 
the highest authority. That interprétation has been uniform, and 
is to the efifeet that advances of money to the captain or owners of a 
vessel ean only be privileged when advanced under imperious neces- 
sity to save the ship or enable her to complète her voyage, and that 
the furnisher of moneys to a ship to pay for wages, supplies, and ex- 
penses has no privilège unless there is a légal or conventional subro- 
gation. See Hyde v. Culver, 4 La. Ann. 9; Grant \. Fiol, 17 La. 
158; Hill V, PhoenixTow-boat Co. 2^,0}). 85; Wickham v. Levistones, 
11 La. Ann. 703; Owens v. Davis, 15 La. Ann. 22; Bank y. Bark 
Jane, 19 La. 1. 

The case made hère shows no subrogation, légal nor conventional, 
as either is expressly defined in Louisiana law. See Eev. Civil Code, 
arts. 2160, 2161. In fact, the learned proctor.for libelant daims no 
subrogation, except such as results from the gênerai maritime law, in 
favor àt one who lends money to pay off maritime lieiis, and which 
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money is so applîed. See Oohen, Adm. 243. The trouble is ihat the 
lieu sougbt to be euforoed in this case is noi a maritime lien, but a 
domestic lien, wbioh bas force onlj as the laws of Looisiana give it 
force. Under the maritime law there is no lien upon a vessel for 
materials furnished and work done in repairing her at her home port, 
and where a créditer claims the benefit of a state statute wbich pur- 
ports to give Buch lien, he must take it subject to ail the conditions 
wbich the state statute imposes. See The Edith, 94 U. 8. 518. This 
view of the case is fatal to libelant's pretensions, in so far as many 
of the items (amounting to more tban the balance sued for) in his ac- 
count are concerned. 

The other point made against libelant's lien, under the authority of 
The Edith, supra, is couelusive against the entire demand. ïhe lien 
of libelant, being one claimed under Louisiana law, is subject to the 
conditions imposed by Louisiana laws. Now the undisputed facts 
of this case are that af ter the advances made by libelant to the Canary 
No. 2, which was then lying in the home port, a demand was made 
upon the master and managing owner for payment, which was 
promised to be made as soon as the boat oould be sold and the price 
paid by the purchaser. No other demand was interposed or notice 
given. Within a few days after this demand and promise the boat 
Canary No. 2 was purchased by the présent claimants for the sum 
of $2,300. This purchase was made after an examination of the 
records for outstanding claims, and, apparently, in the best of faith, 
without notice of libelant's demand. Bxactly when the demand was 
made upon the former captain and owner does not appear, but the 
record shows that the account was closed February 23, 1883, that the 
boat was sold March 24, 1883, and that libelant's demand was regis- 
tered with the recorder of mortgages of the parish of Orléans, Lou- 
isiana, May 7, 1883,, and that the boat was libeled in the port of Mo- 
bile May 23, 1883. 

The évidence shows that after the sale to claimants and the exé- 
cution of proper title, the said Canary No. 2 made the voyage from 
New Orléans, Louisiana, to the port of Mobile, Alabama, in the name 
and at the risk of the purchasers. The only matter in évidence that 
can be claimed as in any way attacking the good faith of the pur- 
chasing parties is the fact that they required and received an indem- 
nifying bond from the vendors. But when it is considered that the 
purchasers were only prudent in protecting themselves from outstand- 
ing maritime liens, and that their purchase was open, and their pos- 
session and voyage free from concealment and deceit, it would seem 
that the exaction of the indemnifying hond, unsupported by other 
évidence, should hâve little weight in establishing bad faith in the 
purchase. 

Now article 3242 of the Eevised Civil Code of Louisiana reads: 

"When a sale lias been made, the vessel being In port, the creditors of the 
vendor, who enjoy the privilège for some cause anterior to the act of sale, 
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may dernand payment, and enforce their rights over the shlp untîl a voyage 
has been made, in the name and at the risk of the purchaser, without any 
claim interposed by them." 

And article 3243 reads : 

"But wlien the ship has made a voyage in the name and at the risk of the 
purchaser, without any claim on the part of the privileged creditors of the 
vendor, tliese priviJeges are lost if she was in port at the time of sale." 

Thèse articles are indisputably provisions in the interest of, and for 
the protection of, the purchasers of ships. No décisions of the Lou- 
isiana courts hâve been cited, and I am aware of none, construing 
and interpreting thèse articles; but from their language and object 
it is clear that the proper meaning and construction is that the priv- 
ilège enjoyed by creditors for cause anterior to the sale is lost if a 
sale is made in port, and a voyage is thereafter made in the name 
and ât the risk of the purchaser, unless the purchaser shall hâve 
some notice, actual, légal, or constructive, of the claim and privilège. 
Exactly what notice the purchaser shall hâve, to prevent the extinc- 
tion of the privilège, whether by record or suit, it is not necessary to 
décide in this case, because no notice whatever is proved. To hold 
that mère demand of payment of the debtor would be a suflBcient in- 
terposition of the claim to continue the lien in force, would be to 
practically nuUify the object and purpose of the articles in question. 

Under jihis view of the law of Louisiana, and the facts of the case 
as recited, the lien of the libelant on the Canary No. 2, under the laws 
of Louisiana, if it existed at ail, was lost by the subséquent sale and 
voyage of the ship, and it cannot be enforced in this court. And this 
conclusion does not operate any great hardship, because, as we hâve 
seen, the libelant, with his demand in hand and executory, had full 
notice of the intention of .his debtor to sell the ship, was satisfied to 
rely on a promise to be paid from the proceeds of the sale, and then 
rested quietly 60 days before attempting to foUow the privileged prop- 
erty in the hands of an apparently bonafide purchaser. If, as ap- 
pears from the évidence, the elaimants hère are bonafide purchasers 
for value, it would seem to be rank injustice to allow libelant with his 
secret lien to consent to a sale, (for his acquiescence amounted to con- 
sent,) give no notice, and then after 60 days of slumber, and after 
new liens and new responsibilities hâve attached, come into court and 
enforce his demands against innocent parties. No such results were 
contemplated by, nor can be permitted under, the unusually wise and 
bénéficient laws of Louisiana, for articles 3242 and 3243 of the Ee- 
vised Gode, supra, clear ly to my mind provide against them. 

A decree will be entered dismissing the libel in this case, with costs, 
but without préjudice to libelant's rights to enforce his demand against 
the former master and owners of the Canary No. 2. 
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The Canary No. 2.* 

{Oireuit Court, 8. D. Alabama. June, 1884.) 

1. Admiealtt Practice — ^Tekms of Cottrt, 

Prom the commencement to the end of a term there Is, In contemplation of 
law, but one sitting, altliougli there may be adjournmeats or recesses. 

2. Bame— Appeal— Time for Perfbcting. 

In the absence of any gênerai rule or spécial order flxing the time withln 
whicli the bond must be given, the appellant has, under admiralty rule 48, 
thirty days from the rendition of the decree within which to perfect his appeal. 

3. Samk— When Keturnablk. 

No ordcr of the district court flxing the return is necessary, The law maiies 
the appeal returnable to the next term of the circuit court. 

4. Same — Appeal Bond. 

The form of appeal bond given by Benedict for Southern district of New 
Yorl£ is good. 
6. Same— Bt Whom Taken. 

Appeal bonds may be taken before a United States commissioner, in absence 
of a rule of court providing otherwise. 

On Motion to Dismiss Appeal. 

Hannis Taylor, for libelant. 

J. L. dt O. L. Smith, for claimants. 

Pabdee, J. Thé decree appealed from was rendered in the district 
court, February 1, 1884, and at the same time an appeal wàsallowed 
and amount of bond fixed.' February 9th a bond taken and approved 
by McKinstry, United States commissioner, was filed. The term of 
the district court ended, as appears by the certificate of the clerk, 
March 19, 1884. 

1. The bond was filed during the term at which the decree was ren- 
dered. The court sits in terms twice a year, fixed by law. From 
the commencement of a term until the end, (although there may be 
adjournments or recesses, whether from day to day or with intervais of 
several days,) there is, in contemplation of law, but one sitting during 
a term. 

2. In this case no time was fixed, either by the gênerai rules of the 
court or by spécial order, within which the bond was to be given, 
and therefore, as I understand rule 45, (Adm, Eules,) the appellant 
had 30 days from the rendition of the decree, within which delay he 
did perfect his appeal. 

3. It is not necessary that the district court, in allowing an appeal, 
should specify that it should be to the next term of the circuit court. 
The law sends the appeal to the next term of the circuit court. There 
is no dispute that this is the proper term of the circuit court to con- 
sider the appeal. 

4,. The bond is in the form given by Bekediot for the Southern 
district of New York, and is in accordance with the practice in this 

•Reported by Joseph P. Hornor, Eaq., of the New Orléans bar 
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district as I bave observed it. I think it is sufficient to protect the 
appellees. 

5. In the absence of a rule of court providing otherwiae, appeal 
bonds in admiralty may be taken bef ore a United States oommissiouer. 
Eev. St. § 945. 

The motion to dismiss must be overruled. 



The Nail Citt. 

. {District Court, W. D. Pennsyîvania, 1884.> 

1. TOWAGE— LlABIIilTY FOB LoSS — NoTICE TO CioNSIOKBB. 

A transportatiou company undertook to tow a barge loaded with slaves from 
Ilavenswood, West Virginia, to Piftsburgh, and upon arrivai there tied up the 
barge in the (tompany's landing. For want of proper f astening the barge broke 
loose and the staves were lost. Held, that until reasonable notice was given 
the consignée of the staves of their arrivai there was no delivery, and that the 
Company was answerable for the loss. 

2, Consignée— RiGHT to Sue. 

The consignée, although the mère agent of the non-resident owner, can sue 
in admiralty in his own name for the value of the stavea. 

In Admiralty. 

J. M. Stoner, for libelant. 

Barton é Son, for respondent. 

AcHESoN, J. This suit is for the value of about 67,000 staves, 
v?hich, the libel charges, one Reuben W. Cooper, as the agent in that 
behalf of James F. Stone, on December 12, 1879, shipped by the 
Bteamer Nail City, at Ravenswood, in West Virginia, to be transported 
on board barge No. 48, hitehed to and under the control and manage- 
ment of said steaiHer, to the port of Pittsburgh, there to be delivered 
to the libelant, for a certain stipulated treight, to be by him paid; 
which staves, it is alleged, were never so delivered, but were lost by 
the négligence of the master and the owner of said steamer, or of 
persons by them employed. The fact of such shipment is admitted, 
but the answer dénies that the staves were shipped by Cooper as agent 
of Stone, and allèges, to the contrary, that the contraot for the trans- 
portation of the staves was made with Cooper in his own behalf, and 
that the staves were deliverable to him, and, in faot, were delivered 
to and accepted by him at the respondent' s landing at Pittsburgh; 
and it is further alleged that the libelant had actual notice from 
Cooper of the arrivai of the staves, and was warned by him that owing 
to a rapid rise in the Monongahela river the barge was in péril, and 
should be removed from the respondent's landing ; that the libelant 
was in fault in not so removing it, and hence was himself alone re- 
sponsible for the loss of the staves; and the answer dénies the alleged 
négligence. The testimony in the case is very voluminous, and in 
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many particuîars eonflicting. I hâve very carefuUy read and con- 
sidered it, and, after much reflection, find the facts to be as herein- 
after stated. 

The Nail City and her barge No. 48 belonged to the Monitor Tow- 
boat & Lumber Company, (the party defending this suit,) a corpora- 
tion engaged in transporting merchandise on the Ohio river. The 
Company had a landing at Pittsburgh, and its custom there was, upon 
the arrivai of its loaded barges at its landing, to give notice thereof 
to the consignées of the cargo. The staves hère in question belonged 
to James F. Stone, who employed Eeuben W. Cooper to procure trans- 
portation for them from Eavenswood (Stone's place of résidence) to 
Pittsburgh, and to load the staves at the former place. This, in fact, 
was the extent of Cooper 's agency iu the premisea. The libelant was 
Stone's broker at Pittsburgh to reeeive and sell his staves, and he 
was the consignée of this particular lot, and was to pay the freight 
thereon. 

On November 20, 1879, Cooper sent the défendant company thia 
telegram, viz.: 

«Parkeesbttrg, W. Va., Nov. 20, 1879. 

"Monitor Tow-boat and Lumber Co., Wheeling, W. Va.: Can I hâve No. 
forty-eight to Ibad staves for Pittsburgh? Answer. 

"E. W. COOPEB." 

He reeeived the following reply: 

«Wheeling, W. Ta., Nov. 20, 1879. 
"Ton can load her with bucked staves at two dollars, and rough at two 
flfty per M. John A. Aemstkong." 

Mr. Armatrong was the président of said company. Subsequently 
the freight was fised at $1.75 per thousand. Cooper took the barge 
from Parkersburg to Eavenswood, and there loaded upon it some 
12,000 or 15,000'staves, and then turned the loading over to Stone 
himself, who completed it by November 27th. 

On December 9, 1879, Stone visited Wheeling, and there had an 
interview with John A. Armstrong about the transportation of thèse 
staves. The two differ as to the détails of their conversation ; but the 
évidence, upon the whole, satisfaotorily establishes that Armstrong 
was then informed by Stone that the staves belonged to him, and that 
they were to be delivered to the libelant at Pittsburgh. In the course 
of a day or two Armatrong sent the Nail City to Eavenswood for barge 
No. 48 and other barges, which the steamer took in tow on Dec«mber 
12th, and proceeded therewith up the river to Wheeling. There was no 
bill of lading for the staves. At Wheeling barge No. 48 was left while 
the Nail City made two trips with other barges to Pittsburgh and baok, 
While barge No. 48 lay at Wheeling, John A. Armstrong visited 
Pittsburgh, and on December 17, 1879, called at the libelant's office, 
on Dnquesne Way, above Eighth street, to coUect a freight bill, and 
then and there had a conversation with the libelant in respect to said 
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barge. The witnesBes who testify as to what oocurred on that occa- 
sion are the libelant, his clerk, Joseph W. Craig, and Mr. Armstrong. 
They ail agrée that the libelant complained of the delay in bringing 
the barge forward, and that in reply to an inquiry the libelant in- 
formed Armstrong that Stone had directed him to pay the freight, 
which he would do. The libelant testifies : 

"He [Armstrong] then told me that he had barge ÎTo. 48 at Wheeling, con- 
taining staves consigned to me. He asked me if I had been notifled to pay 
hira, or the company, the freight. I answered him, 'Yes;' that Mr. Stone had 
notified me to pay thera $1.75 par thousand, which I told him 1 would do as 
soon as the staves were delivered to me and counted. He said, 'Ail right ; pay 
it to Martin, the agent, at the wharf-boat.' " 

With this Mr. Craig substantially coinoides, adding that Arm- 
strong expressly agreed that notice should be given the libelant of 
the arrivai of the barge ; but Mr. Armstrong testifies that he told the 
libelant he was doing the towing for Cooper, to whom, if in Pitts- 
burgh on their arrivai, the staves were to be delivered; but, if not 
there, then they were to be delivered to the libelant, and that when 
they arrived he would hâve Cooper or the libelant notified. 

It is, however, shown by uncontradicted évidence that in the pre- 
vious summer there was a transaction between ail thèse parties pre- 
cisely corresponding with what the libelant allèges was the arrange- 
ment in respect to the staves in question. In July or August, 1879, 
Cooper procured from the Monitor Tow-boat & Lumber Company a 
.barge, which Stone loaded with staves, and which the company towed 
to Pittsburgh and delivered to the libelant, he paying the freight. 
Moreover, the libelant had been the consignée of many cargoes of 
staves (from other consignors) brought to Pittsburgh by said com- 
pany, and its uniform custom had been to put the barges in its land- 
ing, and notify the libelant, who then sent a tow-boat for the barges, 
returning them when emptied, Why, then, should Mr. Armstrong 
hâve assumed the position which he claims to hâve taken in the in- 
terview of December 17th? Why should he hâve insisted upon a 
delivery of this lot of staves, in the first instance, to Cooper? The 
latter was not the owner of the staves, and was not to handle them 
at Pittsburgh. They were, in fact, consigned to the libelant, who was 
to pay the freight. Ail this was known to Armstrong. Furthermore, 
the libelant was a responsible résident dealer, while Cooper was a non- 
resident. In view of the undoubted facts just narrated, I am the more 
disposed to crédit the testimony of the libelant and Craig as to what 
transpired at the interview of December 17th ; and, upon the whole 
évidence, I find that John A. Armstrong did then agrée, without any 
qualification, that notice of the arrivai of barge No. 48 at Pittsburgh 
should be given the libelant. Besides, it is shown that about De- 
cember 20, 1879, John A. Loper carried a message from the libelant 
to Andrew Martin, the résident agent of the Monitor Tow-boat & 
Lumber Company in charge of the company's office at its wharf-boat; 



540 FBSEBAIi BEPOBTEB. 

and to John Gain, the pumper who took care of the boats in the com- 
pany's landing, to notify the libelant wben barge No. 48 arrived, 
which both said should be done ; and later, on the same day, Craig, 
the libelant's clerk, being at the company's landing, made the like re- 
quest of Martin and Gain, and they promised to send notice to the 
libelant immediately upon the arrivai of the barge. 

Upon the whole proofs, my conclusion upon this branch of the 
case is, and I find the faet to be, that the contract hère was that the 
staves were to be delivered to the libelant, who was to pay the freight 
aad agreed to do so. 

The Nail Gity left Wheeling with barge No. 48 about December 
20th, and proceeded up stream as far as Georgetown, where, becom- 
ing disabled by reason of the breakage of some of her machinery, 
she left her tow and returned to Wheeling. The défendant company 
then sent another of its boats, the Monitor, to take the tow of the 
Nail City to its destination. The Monitor took the tow in charge on 
December 23d, and proceeded as far as Sewickley, where, on account 
of rising water, she left barge No. 48. Having taken the rest of the 
tow to Pittsburgh, the Monitor returned for barge No. 48, and brought 
it forward, arriving at the defendant's Pittsburgh landing on the aft- 
emoon of December 24th, — the defendant's witnesses say between 3 
and 4 o'clock. There is évidence tending to show that later on the 
same day (December 24th) tbere was a formai delivery of barge No. 
48, as it lay at the defendant's wharf, by the captain of the Monitor 
to Reuben W. Gooper, and an acceptance thereof by the latter; but 
if this occurred it matters not. Gooper was not Stone's agent for that 
purpose, and it is not pretended he was the libelant's agent for any 
purpose. The libelant, as we hâve seen, was the known consignée 
of the staves, and to him alone could delivery be made under the 
transportation contract. Notice of the arrivai of the barge was never 
given by the défendant company, or any of its employés, to the libel- 
ant. But Reuben W. Gooper testifies that late on the afternoon of 
December 24th he gave such notice to the libelant, and informed 
him the tow-boat H. M. Graham was ready to take the barge from 
the defendant's landing round into the Allegheny river, but the libel- 
ant replied that the Park Painter did his towing. It is certainly true 
that Gooper made a visit to the libelant's office on the afternoon of 
December 24th, and then informed him that he had just corne from 
the lower part of Allegheny City, near "Glass-house," and had seen 
the Monitor passing up with the barge, or a barge he believed to be. 
No. 48. He testifies, however, that he afterwards went down to the 
defendant's landing, and, finding the barge there, returned to the 
libelant's office f.nd gave him notice of its arrivai, etc. The libel- 
ant testifies to the contrary, and is corroborated by Mr. Graig, the 
clerk in his office. They détail ciroumstances inconsistent with a 
second visit by Gooper to the libelant's office that afternoon, and both 
déclare that no second visit was made by him. 
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Now, the libelant had sold the staves, and was under contract for 
their deliveiy to the purchaser; he had been on the lookouit for them 
for a long time, and was complaining of the delay in their arrivai, 
and if he knew from Cooper that the barge had actually arrived, it 
is unaccountable that he neglected to send a tow-boat for it. It is 
in évidence that he was in bis office on the moming of December 
25thfor several hours; l>e says awaiting notice from the défendant 
Company. Again, it appears that on January 16, 1880, while the 
matter was fresh in bis recollection, Cooper, at the instance of Stone, 
made an ex parte affidavit before a notary public at Ravenswood re- 
lating to this whole transaction. That affidavit, in respect to the 
events of December 2éth, is in entire harmony with the testimony of 
the libelant and Craig. Cooper therein mentions one visit that day 
to the libelant's office, at which he reported that "barge No. 48 was 
coming;" but he says nothing about a second visit that day. On the 
contrary, after stating that when he left Wheeling on December 16th 
barge No. 48 was there, he adds : "I never saw said barge again while 
she remained loaded with the staves, except on the twenty-fourth of 
December I thought I saw it pass Glass-house, Pa., in tow of the 
tow-boat Monitor;" and then he proceeds to mention his visit to the 
libelant's office, at which he gave that information. 

The clear weight of the évidence upon the point now under exam- 
ination, it seems to me, is with the libelant, and, accordingly, I find 
that Cooper did not give notice to the libelant on December 24th 
that barge No. 48 had arrived at Pittsburgh ; and I further find that 
the libelant did not receive any such notice until between the hours 
of 1 and 2 o'olock p. m. of December 25th, when Cooper brought him 
Word that the barge was at the defendant's landing in danger. About 
the time this notice reached the libelant, and before it was then pos- 
sible for him to get the barge from the defendant's landing, it was 
swept away and the staves lost. 

This brings me to a considération of the circumstances connected 
with the loss of the staves, and to the question of the alleged negli^ 
gence. The condition of things at the defendant's landing, on the 
morning of December 25th, was this : Outside of the stationary float 
there were six barges or flats lying side by side, lashed securely to the 
float, and on the extrême outside of those craft barge No. 48 lay, well 
put in the Monongahela river, and exposed to the force of the current. 
The river was high — the stage of water being from 12 to 15 feet — 
and was rising. The rise was exclusively out of the Monongahela, 
and hence the current was very strong. The water where the barge 
lay was rough by reason of the wind which prevailed, and, moreover, 
tow-boats were passing up and down the stream, and the barge was 
exposed to the swells they made. The expert witnesses say it needed 
splash-boards to prevent its swamping, which should hâve been sup- 
plied by those having it in charge. Moreover, barge No. 48 was se- 
cured by a single Une only, — a head-line, — which was fastened to an 
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inside tîmber-head of the stave-barge, and was made fast to %ii oct 
aide timber-head of the outer one of the six craft above mentiftaed. 
In conséquence of this method of tying barge No. 48 it swung about 
on the Une, particularly as tow-boats passed, causing swells. Wit- 
nesses of expérience say that the barge required a stern-line, and that 
it should hâve been lashed tight at both ends, square up with the out- 
side boat to which it was tied. Two witnesses who were on passing 
tow-boats observed that the barge was in danger, and so expressed 
themselves at the time. John A. Loper, who was at the landing be- 
tween 9 and 10 o'clock that morning, says he saw no one there tak- 
ing care of the boats ; and it is a significant fact that the défendant 
company did not examine either Martin or Gain, nor any witness, to 
explain how the loss in question occurred. It however appears from 
the libelant's proofs that early on the afternoon, probably about 2 
o'clock, barge No. 48 broke loose and was quickly swept down the 
river. The staves were altogether. lost. 

I am entirely satisfied from the évidence, and find the fact to be, 
that the barge was improperly and insecurely fastened, and hence 
broke loose, and that the staves were thus lost by reason of the cul- 
pable and inexcusable négligence of the défendant company and its 
employés. There waa a clear lack of reasonable care on their part, 
in view of the then existing oircumstances. In the course of its deal- 
ings with the libelant and others the uniform custom of the défend- 
ant company was to take care of its loaded barges, after arrivai at its 
landing, until notice of the arrivai had been given the consignées of 
the cargoes. Undoabtedly this was its duty under the transportation 
contract hère, and until reasonable notice was given the libelant there 
was no delivery. Ang. Carr. § 313. There is no doubt that the libel- 
ant bas a right to maintain this suit for the non-delivery of the staves. 
Lawrence v. Mintum, 17 How. 100. The rule is well established that 
a consignée may sue in a court of admiralty either in bis own name 
or in the name of bis principal. McKinlay v. Morrish, 21 How. 343. 
Moreover, it is in proof that this suit was instituted with the approval 
and by the direction of the consigner. 

It appears from the pleadings and proofs that the number of staves 
was 67,197. It is also satisfactorily proved that their value at the 
time of their loss was $23 per thousand, and they had been sold at 
that price. Hence the libelant is entitled to recover on the basis of 
that quantity and price, less the agreed freight, with interest from De- 
cember 26, 1879. Let a decree be drawn in favor of the libelant in 
accordance with thèse views. 
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The Mabbl, her TacMe, etc. (Three Cases.) 

{District Vourt, D. Oàlifornia. December 18, 1884.) 

8A1.VAC11: Bbbvice— Bakks dï Igb — Compbnsa7;ion, 

The whaling-bark Eliza became involved in the ice in the Arctic océan near 
tlie Sea Horse islands in September, 1884, and her crew, after seven or eight 
days passed on the ice in trying to reach shore, returned to her. The bark Ma- 
bel had met with the same misfortune flve or six miles from the Bliza, and had 
been abandoned by her crew, wlio succeeded in reaching the shore. A partyof 
16 seamen and a mate was sent to the Mabel on September 27th to obtain pro- 
visions, etc., toenable the crew to subsist through the winter. They remained 
on the Mabe! over night, intending to retûrn to the Eliza in the morning, but 
during the night the ice broke up, and they could not return. The barks.dur- 
ing the next day, drif ted ont of «ight of each other. The Mabel was, with con» 
sidorable risk and difflculty, navigated to Behring's straits en route for San 
Francisco, where, after three or four days, she fell in with the bark Rainbow, 
from whicb she obtained a chronometer, neoessary clothing for the men, and 
the services of the fourth mate to assist in navigating her to San Francisco, 
where she arrived after a voyage of 38 days. The Bliza, which had escaped, 
preceded her by a few days. Held that, from the time they fell in with the 
Rainbow, their services in bringing the bark to San Francisco and restoring 
, her to her owners was a salvage service, but that, under the circumstancea, it 
was not a service of a high degree of merit, and that there should only be al- 
lowed to the seamen $60 each, to the mate of the Eliza and of the Rainbow 
$150 each, and to the Rainbow $100, with the amount of her bill of supplies. 

W. H. Cook, for libelants, 0. Serodino and others. 

Milton Andros, for libelants, W. H. Walston and otbers. 

Daniel T. Sullivan, for libelant E. A. Eeed. 

Page éEells, for claimants. 

HoFPMAN, J. In the month of September last, towards the close of 
the whaling season, the bark Eliza, while endeavoring to make her 
way out of the Arctic océan, became involved in the ice in the vicin- 
ity of the Sea Horse islands. At the distance of from five to six- 
miles from her was the bark Mabel, which, having been orertaken by 
a similar misfortune, had been abandoned by her crew, who, as was 
afterwards ascertâined, had succeeded in reaching the shore. The 
master of the Eliza, renounoing ail hope of extricating his vessel, at- 
tempted to secure the safety of himself and his crew by the same ex- 
pédient. After some seven or eight days passed on the ice, and in 
endeavoring to find dear water, the party (with the exception of four 
of the number) "seeing no hope ahead," returned to the Eliza. Pour 
of the seamen were so disabled by swollen feet and fatigue that they 
took refuge on board the deserted Mabel. The master, believing that 
his only chance of safety lay in being able to survive the rigors and 
dangers of an arctic winter on board his own vessel, promptly ad- 
dressed himself to making such préparations for his long imprison- 
ment as were possible. With this view a party was sent to the Ma- 
bel to bring from her such provisions as could be transported. On 
their return the men asked permission to make a second trip for the 
same object. This having been given, they started for the Mabel on 
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the afternoon of September 27th, intending to remain on the Mabel 
ail night and to retarn to the Eliza in the morning. During the night 
noises were heard, which appeared to indicate that the ice was mov- 
ing or breaking up, and in the morning they found that the ice had 
broken up between the Mabel and the Eliza, and that between the 
two vessels a lane of broken ice and water had opened. As they had 
no boats, their return to the Eliza was hopelessly eut off. The two 
vessels were still in sight of each other, but as the day wore on they 
continued to drift in opposite directions, and towards night-fall were 
eut of sight of each other. During the next day the Mabel remained 
fast in the ice, but on the day after, the men, 19 in number, under 
the orders of Mr. Eeed, ûrst mate of the Eliza, succeeded, after un- 
shackling the chains of her anchors, etc., in navigating her into clear 
■water. Her course was then directed to Behring's straits, en route for 
San Francisco, but the navigation was not unattended with risk, as 
she had no chronometer, and Mr. Eeed's acquaintance with naviga- 
tion was, as he himself admits, "limited." Some three or four days 
afterwards, when the Mabel had reached Behring's straits, she fell in 
with the bark Eainbow, from which she obtained a supply of clothing 
for the men, of which they stood in need, a chronometer, and the 
services of Mr. Walston, fourth mate of the Eainbow, who joined the 
Mabel to assist Mr. Eeed in navigating her to San Francisco, where 
she safely arrived after a voyage of 38 days. The Eliza, which had 
also effected her escape, had preceded her by a few days. 

It was not denied at the bar that the service performed by Mr. Eeed 
and his men constituted a salvagë service. Whatever weight should 
be given to a considération of the motives with which they originally 
went on board the Mabel, and of the circumstances which prevented 
their return to their own ship and oompelled them to risk their lives 
upon the chance of saving the Mabel, yet from the moment when, by 
falling in with the Eainbow, on board of which they safely wouid 
bave been secured, their service in bringing the vessel to this port, 
and restoring her to her owners, was unquestionably a salvage serv- 
ice ; but it was not, in my opinion, a service of a high degree of merit, 
When the salvors went on board the Mabel they had no thought what- 
ever of saving her. The sole object was to add to their chances of 
surviving the rigors of an arctic winter, which they had then no hope 
of escaping, by replenishing the stores of the Eliza. Mr. Eeed dé- 
clares very emphatically that he would bave retumed to the Eliza 
had it been practicable. That they saved the Mabel, and that but 
for them she would hâve been lost, is undeniable. But they saved her 
under circumstances which, without the exercise of any volition on 
their part, had indissolubly bound up the préservation of their own 
lives with the safety of the vessel. Their conduct up to the time of 
making the Eainbow must bave been the same, though they had 
known they were not to receive any peeuniary recompense whatever. 

The case of The Two Friends, 2 Wm, Eob. 349, has been referred 
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to as bearing, in some of its détails, a close resemblacce to the case 
at bar. In The Two Friends the salvors had been obliged to aban- 
don their own vassal, which had struck npon a reef, and they were 
making for the island of Cuba in the long-boat or Jolly-boat, "having 
secured a sufiQciancy of provisions, some sails, and a compass, and 
having furtber provided themselves with two coils of rope, for the 
purpose of saving thair lives." When about 35 miles from Havana 
they fell in with the Two Friends, which had also struck upon a reef, 
and had been abandoned by her crew. She was at once boarded by 
the salvors, who, after weighing her anchors and throwing overboard 
a part of her cargo, "succeeded in getting the vessel to sea, pursuing 
a course towards England, because they had no information as to the 
destination of the vessel, and from the description on her stern they 
were led to suppose that she belonged to the island of Jersey." The 
vessel reached Dartmouth after a voyage of from 25 to 30 days. The 
value of the property was £1,237. The court allowed ^6300. In the 
protest it is stated that they acted "for the benefit of the ship and 
cargo, and of ail persons interested in the same, and for the préserva- 
tion of their own lives." The case does not disclose what were the 
circumstanees which constituted the danger to the lives of a boat's 
crew provided with sails, provisions, and a compass in a tropical sea, 
and 35 miles distant from Havana, But admitting that the désire 
to secure their own safety in some degree influenced their eonduct. it 
is, I think, évident that the service was substantially a salvage serv- 
ice, wholly unlike the involuntary and compulsory service performed 
by the libelants in getting the Mabel out of the ice and taking her to 
Behring' s straits. 

The appraised value of the property saved is $6,392.25. But from 
this must be deducted the sum due the Rainbow for the clothes fur- 
nished the salvors. Mr. Walston, fourth mate of the Eainbow, must, 
I think, ba considered a co-salvor. The large number of the salvors 
(19, not including the mate) will reduce the amount of their distrib- 
utive shares. But I do not feel at liberty, on that account, to en- 
hance the estimate of the value of the service. Eight or nine men 
would bave been abundantly sufScient for the navigation of the ves- 
sel. The large number on board must hâve sensibly diminished the 
arduousness of their labors. At the time the master of the Eainbow 
permitted Mr. Walston to go on board the Mabel, the cruise of the 
former vessel had not been finished. She proposed to continue it 
for a week or 10 days longer. By parting with her fourth mate she 
not only lost his services, but by his absence one of her four boats 
beeame unavailable. In point of fact she took no more whales, but, 
had any been sighted, the absence of Mr. Walston might bave oc- 
casioned a serious loss. I think the Bainbow is entitled to somo 
compensation. 

I think myself justified in slightly exceeding the percentage on the 
value of the property saved, allowed by Dr. tushington in The Two 
v.22F,no.9— 35 
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Friends, ia vîew bt the liîgh rate of wages whîch obtains on thÎB coast 
as oompared with that prevailing in England 40 years ago. Had 
the imminent péril to which the salvors were exposed been volunta- 
rily encountered in a gallant attempt to save the lives or property of 
others, I should hâve been greatly influenced by it. I shall allow to 
each of the seamen the sum of $60 ; to Mr. Eeed and Mr. Walston 
$150 each; and to the Rainbow $100, together with the amount of 
iier bill for supplies . The costs to be paid by the claimantB. 



The Eeba, etc. 
^DUtr?et Uourt, 8. D. New York. November 10, 1884.) 

1. CoLiitsioN IN Slip — Half Damages. 

The tug R., in towing the schoonerM. into a slip fllled with ice, passed a 
canal-boat moored in the slip and caused a break in the plankingof the canal- 
boat, either thrpugh direct contact with the sohooner or Ihrough the crush of 
ice hetween them. Héld, immaterial from which cause the break arose, the 
blow beirig more violent than could be justifled as an ordinary contact in put- 
ting beats in place, and that the tug waa responsible for the damage; but it ap- 
pearing further that the boat was old and not sound, and no notice of her 
weakness being given on the approach of the tug and schooner, héld, that this 
was négligence in the libelant, and that he should, therefore, recover but half 
his damages. 

2. Bame— Further Damage. 

The canal-boat having been towed to Hoboken for repairs, and there moored 
upon sloping flats, and having broken from her moorings through insufflcient 
linea and slid down with the ebb-tide, and thereby run against some floating 
spiles, causing her further damage, held, that the latter damage, arising prox- 
imately from an independent act of négligence, was not chargeable against the 
tug as damages arising out of the previous collision in the slip. 

In Admiralty. 

J. A. Hyland, for libelants. 

Anson B. Stewart, for claimants. 

Bkown, J. On the morning of the eighth of March, 1881, the canal- 
boat J. C. Heath, owned by the libelants, was discharging coal along 
the southerly side of the pier at the foot of Fifty-first street. The 
slip was filled with drift-ioe, which was somewhat frozen together the 
night previous. The schooner Manhattan, desiring to obtain a berth 
inside of the canal-boat, employed the steam-tug Eeba to take her in. 
The tug firstbroke up the ice in the slip to some extent, then took the 
schooner upon her port side and towed her slowly into place ahead of 
the canal-boat, proceeding in a somewhat diagonal direction towards 
the upper side of the slip, and giving an inward swing to the stern of 
the sohooner when she had nearly passed the canal-boat. The mate 
of the schooner held a fonder in his hand, and as the schooner passed 
along he walked aft, prepared to make use of the f ender if necessary. 
The captain was near the stem of the schooner, and both he and the 
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mate testîfy ibat tbe scHooner at no tîme came uearer than a foot 
from tbe bow of tbe canal-boat, and tbat tbe fender was not in fact 
used. Several witnesses, bowever, from tbe canal-boat, and two labor- 
ers wbo were shoveling coal near tbe bow of tbe boat, ail testify tbat 
tbere was a considérable blow given to tbe canal-boat, and a sudden 
crasb, followed by an immédiate beavy leak of tbe boat, wbich bad 
not leaked before. One plank was bent and mashed in near tbe bow. 
Shortly af terwards, to prevent einking, tbe canal-boat was towed to 
tbe flats at Hoboken, and moored along-side tbe dock, wbere sbe was 
fastened by Unes. As tbe tide ebbed, tbe lines gave way and sbe slid 
out into tbe stream. In doing so, one or two additional boles were 
made in ber side, apparently from coming in contact witb floating 
spiles, one of wbicb was run througb ber side and found fastened in 
it wben sbe was af terwards raised. 

Tbere can be no question upon tbe évidence tbat tbe sudden leak, 
while tbe canal-boat was lyiçg at tbe Fifty-flrst street pier, was 
caused by tbe Manhattan's breaking tbe plank in tbe canal-boat'a 
bow. It is immaterial whetber tbis was done by tbe fender or by 
tbe crusb of iee between tbem. From tbe explicit testimonyof tbose 
on board tbe Manbattan, and from tbeir better opportunities for ob- 
servation, I am disposed to crédit tbeir testimony tbat tbe break in 
tbe plank of tbe canal-boat's bow was not caused by tbe pressure of 
tbe fender, but by tbe ioe. One of tbe witnesses speaks of tbe ice aa 
soft, but ail agrée tbat it was five or six inohes tbick, and it was sO 
hard as to require breaking up by tbe tug before tbe sobooner could 
be brongbt in. One of tbe laborers wbo was shoveling coal was 
knocked down by tbe violence of tbe blow ; and tbis blow was proba- 
bly caused by tbe swing given to tbe sohooner's stem wben sbe bad 
nearly passed tbe canal-boat. 

A tug undertaking to land anotber vessel must be beld answerable 
for injuries occasioned by any careless bandling of ber tow, or by tbe 
jamming of vessels beyond such ordinary contacts as are usual and 
consistent witb careful bandling in getting boats in place. Tbe dan- 
ger to otber boats from tbe crusb of ice is as manifest as tbat from 
direct collision ; and in going amid ice, past vessels already moored, 
otber vessels are clearly bound to leave sufScient space, and to pro- 
ceed witb sucb care and moderato speed as to do no injury to boats 
of ordinary soundness. Tbe swing of tbe schooner's stern in tbis 
case, approaching within one or two feet of tbe canal-boat's bow, was 
clearly sufficient to cause tbe ice to make tbe break in tbe bow, and 
tbe leak complained of. Tbe blow, I tbink, is clearly proved to be 
sucb as is unjustifiable, wbetber inflicted upon a new boat or an old 
one, and tbe Eeba must accordingly be beld liable. Tbe canal-boat 
bad, bowever, been long in service. Pièces of ber timbers, produced 
in court, taken by tbe hand from eaoh of tbe boles by a crédible wit- 
ness, were so decayed and rotten as to be easily broken witb tbe fin- 
gers. Upon tbis évidence I cannot regard tbe canal-boat in tbis ease 
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as fit to encounter the ordinary contacts with other vessels to whicb 
she was necessarily exposed in this harbor; and I must treat it as 
négligence in her owners to navigate her amid ice, and to expose hei 
to the inoreased hazards arising therefrom, without spécial notice to 
other vessels approaching her to keep away on account of her weak 
condition. The Syracuse, 18 Fed. Eep. 828. I allow the oanal-hoat, 
therefore, but one-half of the damages arising from her injury in the 
slip. The injury from the spiles, when she broke loose from the 
parting of her Unes at Hoboken, arose from an independent act of 
négligence in the use of Unes insufficient to hold her in place. That 
was in no way the natural, necessary, or immédiate conséquence of 
the previous injury in the slip, or of her necessary transfer to the 
flats at Hoboken. The injuries at Hoboken are too remote to be 
fairly attributed to the leak caused in New York, and no recovery, 
therefore, can be had for those. Grand Trunk Ry. Co. v. Griffin, 
21 Fed. Eep. 733. It is difficult to understand how the floating 
spiles at Hoboken could be driven through the side of the canal-boat 
in the manner described by the witnesses; but this circumstance 
seems to confirm the évidence of the weak condition of the boat. 

At the trial full proof was net taken of the extent of the damages. 
From what appears it is probable that the damages to the canal-boat, 
arising from the injury at the Fifty-lirst street slip, would not ex- 
ceed, including towage and the delay for repairs, $200. To avoid 
further expense in so small a matter I will allow the libelant to take 
a decree for $100, with interest from March 8, 1881, with costs; ex- 
cept that if either of the parties be dissatisfied therewith, they may 
take the usual order of référence to ascertain the exact damage, at 
the risk of paying the costs of the référence, unless a more favorable 
recovery be had. 



The Alaska, etc. 

{District Court, 8. D. New York. November 28, 1884.) 

1. Collision — Vigilance — Stbambb to Stop and Back — Flash- LiaHT — Nbg- 
LKCT — Damages Dividbd. 

Navigation at a very liigh rate of speed imposes upon a steamer the duty of 
proportionatelj' increased vigilance, and the avoidance of every alternative in 
navigation virliich involves or increases the risk of collision. Where there is 
risk of collisldn with a sailing vessel, the burden of proof is upon tlie steamer 
to justify her departure from rule 21 in not stopping and backing, or else she 
must be held in fault. The steam-ship A., 500 feet long, steaming W. by S. at 
the rate of 20 miles an hour, when off Nantucket came in collision about 60 
feet from her stern with the bow of thé brig C, sailing close-hauled about S. 
The A. 's lights were seen from the brig at a considérable distance. On the 
steamer, though thiee offlcers were on the bridge and two men on the lookont, 
the brig's red light was not seen until about a minute before the collision. The 
brig's witnesses testifled that a torch- light was exhibited at her waist from g 
to 10 minutes before the collision ; the steamer's witnesses testiûed that no 
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torch-Ilght was seen until the steamer's bowshad passedthe brîg'sstern; Jield, 
without determining the fact as to the time the flash-light was exhibited, that 
the brig'8 red light being more than one point in range for more than two 
miles previous to tlie collision, the fact ihat it was not seen by so many persons 
on the steamer who were on the watch for such lights was sufflcient proof that 
the red light was defective; and the steamer having starboarded when the 
brig's red light was seen at least three-quarters of a minute before the collis- 
ion, and kept on at full speed, instead pf stopping and backing, as rule 21 re- 
quires, it appearing that by backing the collision raight hâve been avoided, 
that the steamer was also in fault, and the damages should be divided. 

Collision. 

Oicen é Gray, for libelants. 

Beehe é Wilcox, for claimants. 

Brown, J. At a little before 10 v. m. on Saturday, the twenty- 
eighth of May, 1882, the steam-ship Alaska, bound for New York, 
when off Nantucket, about 20 miles south of the South Shoal light- 
ship, in passing ahead of the brig Castalia carried away the latter's 
jib-boom, bowsprit, and head-gear. This action was brought to re- 
cover for thèse damages. The night was clear, dark, and good for 
seeing lights. The wind was light, — about W. S. W., — and the sea 
somewhat rough. The Alaska was 525 feet long by 50 feet beam, 
and 5,500 tons register. She had been previously sailing upon a 
course W. by S., (true,) and was making from 17^ to 18 knots, or up- 
wards of 20 statute miles, per hour. The Castalia was a full-rigged 
bark, 140 feet long, loaded with ice, sailing olose-hauled by the wind 
on her starboard tack, and at the rate of about three or four knots, 
upon a course, according to her testimony, of S. \ W. by compass. 

The testimony on the part of the brig is to the efïect that the steam- 
er's white mast-head light was seen some 15 or 20 minutes before the 
collision; afterwards her red light, a little forward of abeam on the 
port side; that at this time no danger of collision was apprehended; 
but that as she approached nearer and hauled a little further forward 
she seemed to be bearing for the brig, and that a flash-light was then 
procured and exhibited at the brig's waist some six or eight minutes 
before the collision, and kept constantly burning. On the part of the 
steamer, the testimony of the three officers who were on the bridge, 
and of one of the men on the lookout, is to the efifect that no light 
from the brig was seen until very shortly before the collision, when 
her red light was seen from one to two points off the steamer's star- 
board bow ; that the steamer's helm was immediately put hard 
a-starboard in order to go ahead of the brig; that under this star- 
board helm the steamer swung only 1\ points to port, so as to be 
heading S. W. by W. ^ W. at the moment of collision, when her 
starboard quarter, about 60 feet from her stern, came in contact with 
the jib-boom of the brig, as above stated. The captain, who was on 
the bridge in command, was towards the port side when he first saw 
the brig's red light, and, as he testifies, he instantly gave the order 
to starboard, and at the same time received the report of the red light 
from the lookout. He testifies that he at once went to the starboard 
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side of the bridge and stayed there until the collision, which, as he 
estimâtes, was from one to one and a half minutes afterwards, and 
that no flash-light was seen until the steamer's bows had already 
passed the bow of the brig, when the latter was in the line of the 
bridge. 

It was the duty of the steamer to keep ont of the way of the brig, 
and the steamer is responsible for not having done so, provided the 
brig exhibited the proper lights. The duty of the brig to exhibit a 
torch-light (section 4234) is not denied; and the principal contro- 
versy in the case has been whether the torch-light was exhibited in 
time. The discrepanoy in the testimony on this point is so great 
that there is evidently much distortion of the truth on one side or 
the other, or on both sides. There are some circumstances which 
tend to support the narrative of each ; and thèse circumstances, with 
the testimony so evenly balanced, bave rcndered it impossible for me 
to reach any confident judgment on this main question. I find it 
unnecessary, however, to décide it, since there are other features of 
the case, resting upon testimony about which there can be little or 
no doubt, sufiScient to show that both vessels were at fault. 

1. The courses and speed of the two vessels are very definitely 
fixed. There was no liability to any material error on the part of 
either vessel as to her own course, and little temptation to misstate 
it. The steamer was going W. by S., true ; the brig, sailing close- 
hauled by the wind, and varying not over half a point, was making 
from S. to S. ^ W. by compass; the 7ariation there is 11 deg. W., so 
that the brig's true course varied from S. by E. to S. |- E. The steamer 
was making from 17|- to 18 knots per hour ; the brig, according to the 
mate's testimony, about three knots ; the master testifies that she was 
making not over three or four. I assume the rate of three and one-half 
knots for the brig, but whether three or four knots is immaterial. A 
drawing of the courses of each vessel carried backward from the point 
of collision, will show that during a period of from five to ton minutes 
preceding the collision the steamer must bave borne very nearly due E. 
from the brig ; and, assuming the latter's course to bave been as her 
witnesses testify, and, no doubt, correctly, the brig must hâve been 
heading, at the least, half a point E. of S., true, so as to bave the 
steamer's lights from the first, aâ' her witnesses consistently state, a 
little forward of abeam. The rate of progress of each vessel upon 
her own course was such as to préserve very nearly the same relative 
bearings ; the steamer hauling very slowly ahead, and having the brig 
ail the time a little on her starboard bow. 

Upon thèse bearings, from the time when the steamer came within 
two miles of the brig, it is évident that the brig's red light, properly 
arrangea and burning, should hâve been visible to the steamer. The 
range of the light, if set according to the régulations, extended nearly 
two points to the southward of the steamer's course, and should bave 
been clearly seen at least six minutes before the collision. The most 
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libéral estimate of tîme during which it was seen on board the steamer 
— namely, that derived from the captain's testimony — gives, at most, 
about a minute and a half ; yet the brig's testimony is that the red 
light was burning brightly. Considering the testimony on the part 
of the brig, that a torch-light was also exhibited during ail this pé- 
riode it might seem remarkable that neither the toroh-light nor the red 
light, though in range, should be seen; and it might seem more prob- 
able that there was négligence in the lookout on the steamer than 
that there was error in the brig's testimony in référence to both lights. 
This considération would hâve been conclusive with me if the réd 
light and the torch-light had been seen from the steamer at the same 
time. But the testimony on the part of the steamer is that they were 
not seen at the same time; that the red light was seen first — abônt 
a minute before the torch-light; so that the force of the above con- 
sidération is whoUy lost, unless the testimony on the part of the 
steamer that the red light and the torch-light were seen at différent 
times be wholly discredited. It is certain, however, that either the 
red light or the torch-light was seen from a minute to a minute and 
a half before the collision, because the steamer's course was changed 
in conséquence, and she swung a point and a half to the southward 
before the collision. There is nothing in the circumstances, beyond 
the mère fact that the red light was not seen tintil this short period 
before the collision, to indicate any négligence in the offieers or look- 
out on board the steamer. The necessity for a careful and constant 
wateh was evidently fully realized with such high speed; the safety 
of the steamer and of ail on board was dépendent upon a careful 
watch. Three offieers were on the bridge, and two seamen ahead on 
the lookout; the night was good for seeing lights; and it seems to me 
entirely incredible, had the red light been in view for the considér- 
able period of at least four and a half minutes before it was seen by 
the captain and simultaneously reported to him by the lookout, that 
it would not hâve been observed; and equally incredible that, if it 
had been observed, this steamer, going at the rate of 20 statute miles 
an hour, would hâve needlessly delayed a change of course until she 
had approached so near to a vessel almost directly ahead. Ail who 
were on the deck of the steamer testify that the red light was not seen 
any sooner, and that, as soon as the red light was seen, the wheel was 
put hard a-starboard. The slight change of course — namely, one and 
one-half points — ^which the steamer had time to make before the col- 
lision confirms the testimony that the order to starbbard conld not 
hâve been given more than a minute or a minute and a half before 
the collision. It was probably less than that. I feel bound to hold, 
therefore, notwithstanding the gênerai testimony as to the proper con- 
dition of the brig's red light, that there was something about it that 
was def ective or improper, either in its position or its screening, so 
as to make its range too small, or else a dimness that prevented its 
being visible at the distance required by the raies; and that for tlys 
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defect the brig must be held chargeaUe as contrîbuting to the col- 
lision. 

2. The high speedof 20.statute miles per hour that the Alaska was 
making greatly increased the ordinary dangers of navigation, and in 
fact tended to render ail navigation by other vessels near to her path 
hazardous. Gonsidering the increased power of the electric lights 
that are used in conjunction with this great speed, and the greater 
distance at which vessels like the Alaska with such lights oan be dis- 
tinguished, I do not feel warranted in holding, as urged by counsel, 
that such speed is unjustifiable, or is in itself carelessness in ordinary 
weather on the high seas. Such great speed, however, olearly im- 
poses the duty of a proportionately increased vigilance in watching 
for other vessels whose lights are visible at the ordinary distance of 
"two miles only, and of the observance of the greatest possible cau- 
tion after any such lights are discovered ahead, as well as the avoid- 
ance also of every alternative in navigation which involves any in- 
crease of risk. Such high speed leaves but little time after the 
light of a sailing vessel may be discovered, though at the distance 
of two miles, in which to form a judgment as to the latter's course; 
and there is, consequently, an increased risk of mistake in endeavor- 
ing to avoid her. If the situation, therefore, involves any doubt as 
to the other vessel's course, or of the steamer's abiiity to clear her, it 
is the duty of the steamer to slacken her speed, in order to obtain 
further time for observation, and for a correct judgment as to the 
safest maneuvers. 

In the présent case the brig's red light was not seen until long after 
the time when it should hâve been seen, and, as I bave found above, 
through the fault of the brig. I am satisfied, however, that the red 
light wa» seen a sufficient time before the collision to hâve enabled 
the steamer to avoid the brig, had she observed the rules incumbent 
tipon her. The captain estimated the time between bis starboard 
wheel and the collision to be from a minute to a minute and a half. 
If the time were only one-half of the larger estimate, say three-quar- 
ters of a minute, the Alaska, in changing a point and a half before 
the collision, must hâve gone nearly 200 feet to the southward of the 
Une of her previous course ; if the interval between the starboard wheel 
and the collision was a minute, she must hâve gone nearly 300 feet 
to the southward. From the testimony as to the rate of change of 
other vessels previously taken before me,' and allowing even a con- 
siderably less rate of change in the Alaska on account of her greater 
size, I am disposed to think that the captain's estimate of the time 
between the starboard wheel and the collision during jyhich the Alaska 
changed only a point and a half is too large, and that three-quarters 
of a minute is probably more nearly correct. That interval would give 
a nearer, approaoh to the distance of the brig from the steamer at the 

' The Lepanto, 21 Fed. Hep. 651, 664. 
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tirae the red light was seen as estîmated and testified to by tfae steam- 
er's witnesses; namel}', one or two lengths, although this estimate 
cannot be strictly relied on. At three-quarters of a minute's distance, 
a favorable estimate for the Alaska according to her own testimony, the 
bows of the Alaska would bave been about 900 feet from the brig. A 
drawing of her course upon this bâsis will show that, had she ported her 
wheel and gone astern of the Gastalia, instead of starboarding, she 
would bave cleared the latter, even without slackening her speed. But 
she was bound by rule 21 to slacken her speed. At the time her wheel 
was starboarded there was évident "risk of collision." Eule 21 re- 
quires "every steam-vessel, when approaching another vessel so as to 
involve risk of collision, to slacken her speed, or, if necessary, stop 
and reverse." The obligation to slacken speed under such circum- 
stances is imperative, unless the steamer can absolve herself , under 
rule 24, by showing the existence of spécial circumstances that render 
a departure from rule 21 necessary. The burden of showing this ne- 
cessity is upon the steamer. The drawing and the resuit in this case 
both show, not only that a departure from the rule was not necessary, 
but that the departure brought about the collision, when an observ- 
ance of the rule to slacken speed, coupled with a port-wheel, so as to 
go astern of the brig, would hâve certainly avoided it. The évidence 
shows that the engines of the Alaska can be reversed without dela,y. 
Had she reversed her engines at the time when her wheel was star- 
boarded, and even made no change of her helm at ail, the évidence 
warrants the conclusion that she would hâve passed astern of the 
brig, as she would certainly hâve done had she also ported. In thèse 
materiai particulars this case differs from the case of The New Or. 
leans, 9 Ben. 303, and is in principle similar to The Khédive, 5 App. 
Cas. 876, and The Béryl, 9 Prob. Div. 137, 140, 144. 

The Alaska is a British ship,- and, as such, if the provisions of the 
merchant shipping act of 1873 are applicable to her when sued in 
this court, the case of The Khédive would be conclusive against her 
for not stopping and backing. Section 17 of that act provides that 
"if in any case of collision it is proved to the court before which the 
case is tried, that any of the régulations for preventing collisions 
contained in or made under the merchant shipping acts, 1854 to 
1873, hâve been infringed, the ship by which such régulation bas been 
infringed shall be deemed to be in fault, unless it is shown to the 
satisfaction of the court that the circumstances of the case made de- 
parture from the régulation necessary." In the bouse of lords, Lord 
Watson, in the case of The Khédive, says, (p. 902 :) 

"There is nothing in the case to suggest the existence of any danger of 
navigation, a due regard to which would hâve led to a disregard of the six- 
teenth rule. [Our 21st.] The only existing danger was the very danger to 
which the rule applies, and to prevent which it was enacted. And there is 
just as little room for the suggestion that there existed any spécial circum- 
stances which rendered it necessary for the Khédive to continue at f uU speed, 
instead of slowing, or stopping, or reversing, in order to avoid immédiat» 
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danger. I am, aocordingly, of the opinion that the Khédive, beîng withîn thc 
rule of article 16, and not within any of the statutory exceptions to that ruie, 
infringed it; and, seeing it has not been proved to my satisfaction that the 
circumstances of the case made a departure from fche rule necessary, I con- 
sider myself bound by the provisions of the act of 1873 (section 17) to hold 
that the Khédive was in fault. " 

Under the rules and section 17 of the act of 1873 it was accord- 
ingly beld in that case that "mère proof that the infringement of 
the régulation did not in fact contribute to the collision is inadmis- 
sible ;" "that the législature intended, at least, to obviate the necessity 
for the détermination of this question of fact (often a very nice one) 
upon conflieting évidence," (page 894, per Lord BiiACKBUBN, follow- 
ing the décision in the Fannie M. CarroU, 2 Asp. Mar. Cas. 478;) 
and Lord Watson adds : 

" The législature did not in tend, in certain specifled circumstances, to leave 
marinera to décide for themselves; but, on thecontrary, intended to prescribe 
rules to be observed by ail in thèse circumstances; and that no one was to be 
excused for non-compliance, or exempted from the statutory conséquence of 
non-compliance, with the rules, in circumstances to which they were appli- 
cable, unless he could bring himself within a statutory exception." 5 App. 
Cas. 900, 901. See, also. The Rhondda, 8 App. Cas. 549, 557. 

In the still later case of The Béryl, 9 Prob. Div. 137, the court of 
appeals applied the same principle to the Béryl, holding her also in 
fault for not stopping and reversing at a distance of 300 yards, al- 
though the conduct of the other vessel had been "as bad as could be," 
and "the officer of the Béryl had been put into a difficult position by 
the obstinate folly and wickedness of the other, because the Béryl did 
not do that which the act of parliament déclares she must do," (page 
143 ;) and in the very récent case of Maclaren v. Compagnie Française, 
9 App. Cas. 640, the house of lords again applied the same rule as 
regards the duty to stop and back. If, howeyer, the only means of 
avoiding a collision, when the risk of collision is first discoverable, is 
to keep on at full speed, then rule 24 applies, and departure from 
rule 18 is not only justifiable but obligatory. The Benares, 9 Prob. 
Div. 16. Cayzer v. Carbon Co. 9 App. Cas. 873. 

The Castalia, as I infer from the record, is an American vessel. 
Since the two vessels in this case belong to différent nationalities, if 
the law of this country, as the law of the forum, {The Scotland, 105 
U. S. 30,) rather than the British act of 1873, be the law applicable 
to the Alaska, then the rule foUowed in this country would absolve 
the Alaska in departing from rule 21, only when it appeared sat- 
isfactorily that the violation of the rule could not possibly hâve con- 
tributed to the collision. The Pennsylvania, 19 Wall. 125. For the 
reasons above stated, the évidence in this case, instead of showing 
that the departure from the rule could not possibly hâve confcributed 
to the collision, shows that the departure from the rule did contribute 
to it. In the view of the English or of the American law, therefore, 
the Alaska must be held in fault. The testimpny of the first officer 
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Î8 dîstinctly to the effect that the Alaska conid bave been stopped in 
going one-third of a mile. This seems to me so improbable, though 
barely possible, that I bave net given any weight to this testimony, 
and bave made no référence to it in boldiug tbe Alaska responsible; 
nor hâve I given any weight to the failure of the Oastalia to luff, say 
balf a minute before the collision, as it was ciearly her dùty to do. 
At that time the Alaska was seen swinging to the southward under 
her starboard helm, and her intention to go abead of tbe brig was 
then irrevocably fixed and was évident to the brig. The captain of 
tbe brig thonght even then that there would be no collision. The 
Alaska escaped the brig up to about 60 feet of her stem. During 
this short interval of time the brig could not by lufSng bave changed 
her course more than one or two points ; this ciearly would not bave 
made a sufficient change in her position to avoid the collision, though 
it might bave somewhat eased the blow. On the grounds previously 
stated, however, eacb vessel must be held in fault ; and the libelant 
is therefore entitled to a decree for one half bis damages, with costs. 
If the sum is not agreed upon, a référence may be taken to compute 
tbe amount. 



The Ambot. 

The Teansfbî No. 2. 

{Diitriet Court, S, V. New York. November 28, 1884.) 

Colmsion-^Dbfective Lights — Lookout — Conblioting Evidence. 

Where a collision occurred between the steam-boats A. and T. No. 2, In the 
East river, near Blackwell's island, the former going up and the latter down, 
and the pilot of the latter, seeing the A.'s white lights, but no colored light, 
Bupposed the A. was going the same way with him, and starboarded so as 
to pass to the left, and thereby came in collision, held, upon much contra- 
dictory évidence in regard to the A. 's colored lights, that, though burning, they 
■were defeotive, so as not to be visible at the distance they ought to hâve been 
visible. It appearing, also, that T. No. 2 had no lootcout except the pilot, and 
that with a suitable watch the mistake as to the direction of the A. would 
hâve been discovered in time to avoid her, though her colored lights were not 
seèn, held, that the other tug waa also in fault. In great conflict of évidence 
as to lights being visible, the contemporaneous évidence, aiîorded by the aots 
of those in charge of vessels, who, looking for colored lights, can see none, and 
maneuver their vessels accordingly, is entitled to great weight. 

In Admiralty. 

J. A. Hyland, for libelant. 

Wilcox, Adams é Macklin, for tbe Amboy. 

Benedict, Taft é Benedict, for tbe Transfer No. 2. 

Brown, J. The collision in this case, in some of its aspects, re- 
sembles that of Briggs v. Day, 21 Fed. Eep. 727. In this case, as 
in that, the pilot of Transfer No. 2, whieh was coming down the East 
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river, claîms to hâve been misled as to the direction of the Amboy — 
which was going up the river — in conséquence of seeing the latter's 
white lights nearly direetly ahead, no colored lights being visible, and 
for this reason he supposed that the Amboy was going down the river, 
like himself. Nothing can be more coutradictory or embarrassing 
than the évidence in this case upon the question whether the Amboy's 
colored lights were visible as they ought to hâve been. I am unwill- 
ing to hold so many witnesses on either side guilty of a direct fabri- 
cation of testimony. The most probable solution that will avoid that 
resuit, as regards the witnesses on the one side or the other, is the 
supposition that the colored lights, though burning, had beeome dim, 
or the glasses obscured, so that the lights could not be seen at the 
required distance. I think the colored lights were burning; but one 
of the Amboy's witnesses said the lights sometimes beeome dim by 
morning; and there is too much concurrence of testimony that thèse 
colored lights could not be seen at the requisite distance, and where 
they ought to bave been seen, and too many différent hypothèses are 
required to explain the failure of so many différent persona, under 
différent circumstances, to see the Amboy's colored lights, — if they 
were in fact visible, — to render probable any other cause than that 
which I hâve stated. The purpose of lights is to be seen. If they 
do not fulfill that office to ordinary observation, the vessel must be 
held in fault; and when several witnesses concur in testifying that 
the lights could not be seen in a situation where they ought to hâve 
beau seen, and, more especially, where it appears that the persons in 
charge of another vessel maneuvered their own vessel in référence to 
the other, and that upon looking speciatly for colored lights could uot 
see any, and actually navigated their own vessel in a way that would 
hâve been highly improbable had the colored lights been visible, — the 
inference seems irrésistible, and this court bas often held, that there 
must bave been some defect in the lights that ought to bave been seen, 
but were not seen. The State qf Alahama, 17 Ped. Eep. 847; The 
Alaska, ante, 548; The Johanne Auguste, 21 Ped. Rbp. 134, 140; The 
NarraganseU, 20 Blatchf, 87; S. C. 11 Ped. Eep. 918 ; The Sam Wel- 
ler, 5 Ben. 293. 

Without discussing the détails of the évidence, ail of which I hâve 
carefully considered, I must find that as the pilot of the Amboy saw 
the three white lights more than a half mile distant, looked carefully 
for colored lights without discovering any, and navigated his vessel 
accordingly, going to the left, and that without signais, both highly 
improbable if any colored lights had been visible, but natural, if he 
supposed he was overtaking the Amboy; and as this évidence is sup- 
ported by much other évidence in the case, it must be accepted as 
proof of defects in the Amboy's colored lights. For this reason I 
must hold the Amboy in fault. Transfer No. 2 must also be held in 
fault, as in the case of Day v. The H. W. Hills, 21 Fed. Eep. 737. 
(1) She had no proper lookout besides the pilot, {The Ant, 10 Fed, 
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Eef. 294.) Thougli the pilot, on looking carefully for colored lights, 
could see none, yet an ordinary and constant watch of the Amboy's 
course by a proper lookout from the time the Amboy's white lights 
were seen, could net, I think, hâve failed to apprise No. 2 that the 
Amboy was coming up stream in ample time to bave avoided her. The 
absence of the lookout was therefore material. Transfer No. 2 was 
also in fault (2) for not seasonably stopping and backing after she 
had sufficient opportunity to see that the Amboy was not going the 
same way, though her colored lights were not seen. The strong re- 
fleetor on the Amboy's bow ought not to bave been mistaken for a 
stern light, which is oecasionaliy carried, but is not required. The 
Amboy's one whistle was not answered promptly, and the reason as- 
signed by the pilot of Transfer No. 2 for not answering, viz., that he 
could not tell which way the Amboy was going, was of itself a suffi- 
cient reason for his stopping at once. This one whistle was not 
given immediately before No. 2's alarm whistles were given, but some 
time previous. The Amboy approached very near to Blackwell's 
island, and I oan see no excuse for Transfer No. 2 in following her 
up in that direction until a collision happened very near the shore. 
I am satisfied that there were ciroumstances sufficient to put No. 2 
oh timely guard; and that, had due caution and due judgment been 
exercised, with a proper lookout on No. 2 in regard to the movements 
of the Amboy, even though the latter's colored lights were not visi- 
ble, and had her own engines been reversed when she ought to hâve 
perceived that the Amboy was going the same way with her, the 
collision would hâve been avoided. 

A decree must therefore be entered against both vessels, with costs, 
and an order ol référence taken to compute the damages. . 



The Sallie P. Lindebman. 

{Dittrîet Court, D. Nm Jersey. April 30, 1888.) 

1. ADMiRALTy Pbacticbi— Taxation of Costs— Dépositions. 

Wàere, after issue joined by the pleadings, the case is referred to a coinmis- 
sioner, under admiralty rule 19, to take testimony, aad the dépositions are re- 
turned to the court, and used by the court as évidence in deciding the cause, the 
clerk may tax as costs to the proctorof the prevailing party $2.50 for eaçh one. 

2. SaMB— WlTNBBS FekS — " AOTUAIi Patment. " 

The affidavit of a proctor that certain expenaes hâve been actually inourred, 
is not a sufficient voucher to authorize the clerk to tax such expeiises as wit- 
ness fées, and if the opposing proctor object to such proot, the receipt of the 
witness, or the affldavit of the proctor that he has "actually paid" thé fées, 
should be required. 

In Admiralty. On exceptions to taxation of costs. 
/. A. Hyland, for libelant. 
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E. Bi. McCarthy,ÎOT respondent. 

Nixon, J. The clerk bas taxed the costs in the above case, and to 
his taxation the proctor of the claimant bas filed two exceptions : 

(1) Because the clerk allowed $2.50 each for 21 dépositions, taken 
on the référence, amounting to $52.50. Section 824 of the Eevised 
Statutes allows to proctors |2.50 for each déposition taken and ad- 
mitted in évidence in a cause. What is a déposition ? Although 
Bometimes uaed as synonymous with "affidavit" or "oath," in its strict 
and appropriate sensé it is limited to the written testimony of a wit- 
nessgiven in the course of a judicial proceeding, either at law or in 
equity. State v. Dayton, 8 Zab. 54. "In jurisprudence," says Abbott, 
(1 Law Dict. 367,) "the principal use of the term is to signify the 
testimony of a witness, when given in answer to interrogatories pro- 
pounded by a person authorized for the purpose, and of&cially taken 
down in writing." In this district it is the practice in admiralty cases, 
after issue joined by the pleadings, to refer the case to a commissioner 
to take the testimony. See rule 19 in admiralty. The dépositions 
are retumed to the court, and are admitted in évidence by the judge 
in deciding the cause. Twenty-one such dépositions were taken and 
retumed in the présent case, and were the sole évidence used in its 
décision. Being taken and admitted in évidence in the cause, the 
clerk has properly taxed, as costs to the proctor of the prevailing 
party, $2.50 for each one. Troy Faetory v. Corning, 7 Blatchf, 16; 
Jerman w.Stewart, 12 Fed. Ebp. 278. This objection is overruled. 

(2) The second exception has référence to the taxing of $40.50 for 
fées paid to witnesses. The ground of the objection is that the affi- 
davit of the proctor does not state that they bave been paid, but only 
"actuaily incurred." I do not remember any law which requires an 
affidavit that the fées bave been paid. Section 984, Rev. St., pro- 
vides that before taxation proof shall be made to the clerk that the 
services charged for hâve been actuaily and neeessarily performed; 
but tjiat is a différent matter, — such affidavit was made in the above 
case. Under the tenth gênerai rule of this court, "ail bills of costs 
and charges to be paid under any order or decree of the court shall 
be taxed and filéd with the clerk before payment thereof, and shall 
contain proper and genuine vouchers for ail charges other than to 
any officer çf the court. The taxation of the witness fées was proper, 
if the clerk has such vouchers. But I do not think he is authorized 
to receive the affidavit of the proctor that the expenses hâve been 
"actuaily incurred, " as a sufficient youçher. Under the provisions of 
this rule, if the proctor on the other side object to such proof, the re- 
ceipt of ihe witness, or the affidavit of the proctor that he bas "act- 
uaily paid" the fées, shouldbe required. 

Under the circumstances time will be allowed for the clerk to no- 
tify the proctor of the defect of proof, and if it is not supplied within 
a reasonable time the item must be struck out. 



IH£ ISUAEIiK. ' 5S9 

•1"HB ISMABLB.' 

Allegbo V, Lebeb.' 

(Circuit Court, E. D. New York. June 25, 1884) 

Bm. OF Lading — Cakgo not Delivered— Bohden op Pbooi"— Evidence. 

The concluBion of the district court in the same cases (see T?ie Ismaele, 14 
Fbd. Rbp. 491) was not afflected by further testimony, taken in the circuit 
court, of persons who took part in woighing the cargo. There belng no direct 
évidence of a felonious abstraction of cargo, and the testimony on the part of 
the vessel being explicit that ail the cargo received on board was delivered ex- 
cept sucb as passed ofl through the pumps, the court had no hésitation in isr 
jecting the former view, and the decrees of the district court were afflrmed. 
The hmaele, 14Fed. Rbp. 491, afflrmed. 

Admiralty Appeal. 

5id»ïej/ Cteèfc, for the consignée. 

Ullo <& Davison, for the vessel and the master. 

Blatchfobd, Justice. The views and conclusions of the district 
judge in his opinion delivered in thèse cases, on the évidence as it 
then stood, were unquestionably correct. He observed that there was 
no légal proof of the actual weight of the sulphur shipped ; that the 
persons who did the weighing, and whose names were disclosed, were 
not examined; that this omission, under the circumstances, was one 
that could not be overlooked, and that it left the testimony respecting 
the weight of the sulphur shipped incomplète, and iusufficient to ovôr- 
throw the testimony, in behalf of the bark, that ail the sulphur shipped 
was delivered in New York. Since the appeal was taken the libel- 
ant has taken the testimony, on commission, of three persons who 
took part in weighing the sulphur. One of them was at the time 
between 15 and 16 years old. The others were of fuU âge. No one 
connected with the vessel was présent at the weighing oq shore, 
and there was no weighing on board of the vessel. The sulphur 
was in bulk, and after the weighing was carried by hand to beats 
and dumped into them, and carried in them to the vessel, which 
was anchored two miles off, and was lifted from the beats and 
dumped into the hold of the vessel. The testimony on the part of 
the vessel is explicit that ail the sulphur received on board was de- 
livered hère, except such as passed off through the pumps. Under 
thèse circumstances, the weight delivered being less than theasserted 
weight on shore, and a finding that some of the sulphur was ab- 
stracted feloniously, without the slightest direct évidence of that fact, 
involving the finding that a crime was eommitted ; and a finding that 
the vessel delivered ail that it received, less what was lost through 
the pumps, involving only an error in the weighing, there can be no 
hésitation in the judicial mind in rejeoting the former view. 

In the first suit there must be a decree for thé libelant for the ^1,0 

iReported by R. D. & Wyllys Benedict, of the New York bar 
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gratuity, with $82.65 costs in the district court, as taxed, and costs 
in this court to be taxed; and in the second suit the libel must be 
dismissed, with $85.35 costs in the district court, as taxed, and costs 
in this court to be taxed. 



LivEBPOOL & Gbeat Westbbn Steam Co. V. Saitta.* 
(Circuit Court, E. D. New York. June 23, 1884.) 

COMMOK CAnBtBR— WABEHOtrSEMAN — DbLIVEBT — PBRIBHABIiB CARGO— USAGK. 

TUe decree of the district court in the same case (17 Fed. Rkp. 695) affirined. 

In Admiralty. 

Beebe, Wilcox & Hohhs, for libelant and appellee. 

Charles E, Crowell, for claimants and appeliants. 

Blatchford, Justice. I conour fuUy in the opinion of the district 
judge in this case as to the facts and the law. The iibelants are 
entitled to a decree for $841.20, with interest from Deeember 31, 
1881, and their costs in the district court, taxed at $201.85, and their 
costs in this court to be taxed. 

See the opinion of the district court in the same case, (reported as Liver- 
pool é Great Western Steam Co. v. Suitter and otkers,) 17 Ped. Kep. 695. 
— [Eep. 



De Geau V. WiLSON. 

{Circuit Court, E. D. New York. June 23, 1884.) 

BiiiL OF Lading— CoMMON Cabriek — Warbhouseman— Destruction ci" GfooDS 
BY FiRE— BniiDEN op Pboof— Négligence. 
The deoree of the district court in the same case (17 Fed. Rbp. 698) afflrmed. 

In Admiralty. 

JB. P. Lee, for Iibelants and appeliants. 

Poster é Thomson, for respondents and appellees. 

Blatchford, Justice. The conclusions of fact and of law arrived 
at by the district judge in his décision seem to be warranted by the 
évidence. He had the advantage of seeing the witnesses and hear- 
ing their testimony. The case is one depending largely on the cred- 
ibility of witnesses and the ascertainment of facts. The additional 
proofs taken in this court do not vary the case. There must be a de- 
cree dismissing the libel, with costs to the respondents in the district 
court, taxed at $114.43, and in this court to be taxed. 

See the opinion of the district court in the same case, (De Grau v. Wiïson,) 
17 FED Rep. 698.— [Bep. 

1 Reported by B. D. & Wyllys Benedlct, of the New York bar. 
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BuBGER ». Grand Eapids & I. E. Co, 

(iJireuit Court, D. Indiana, 1884.) 
L JuRisDicTioN op Circuit Coust — ConsoiiIdated Railboad Coupon ation — 

OiTIZBNSHIP. 

• A railroad corporatioa composed of two corporations created in the state of 
Michigan and one created in the state of Indiana, Consolidated and merged into 
a single corporation under the laws of both states. owning and operating a sin- 
gle continuDUs Une of road from a certain point in one state to a point in the 
other, is a citizen of tl>e state of Indiana as well as of Michigan, and cannot be 
sued by a citizen of Indiana in the circuit court of the United States for tha 
district of Indiana. 
2. Samb — Cause op Action Arisino in Michioan. 

In such an action the fact that the injury complalne'1 of was suflEered in 
Mich gan is not material to the question of jurlsdiction. Hurne t. Boston <è M. 
M. B. Co. 18 Fkd. Rbp. 50, followed. 

Demurrer to Plea in Abatement. 

Z). M. Ninde, for plaintiff. 

A. A. Chapin, for defeudant. 

Woods, J. The plaintiff complains of personal injuries caused hj 
the négligence of the défendant, alleging, among other things, that 
the défendant is a corporation organized uûder the laws of Michigan 
and a citizen of that state ; that the injury complained of was received 
in that state; and that the plaintiff is a citizen and résident of In- 
diana. The plea in question is to the effect that the défendant is 
also a corporation organized under the laws of Indiana, and therefore 
a citizen of that state as well as of Michigan, being a Consolidated 
body under the laws of both states, composed of two corporations 
created in Michigan and another created in Indiana, and in 1857 Con- 
solidated and merged into a single company under the name of "The 
Grand Eapids & Indiana Eailroad Company," which owns and opér- 
âtes a single and continuons line of railroad from Et. Wayne, Indiana, 
to Grand Eapids, Michigan. The précise question presented by this 
plea, I believe, has never been authoritatively deeided, thongh it has 
sometimes been stated in opinions delivered in analogous cases, and 
in one instance, at least, an opinion upon it has been expressed. See 
Uphoff V. Chicago, St. L. é N. 0. R. Co. 5 Ped. Eep. 545; Nashua é 
L. B. Corp. V. Boston ê L. R. Corp. 8 Fed. Eep. 458; S. G. 19 F'bd. 
Eep. 804. In the latter case the plaintiff, being a Consolidated Com- 
pany composed of New Hampshire and Massachusetts corporations, 
brought an action in the fédéral court in and against another corpo- 
ration of the latter state, and, in discussing the question of jurlsdic- 
tion, when the case was fîrst under considération, Nelson, J., said : 

"In this case it seems that the défendant corporation might go into BTew 
Ilampshire, and there sue the plaintiff as a New Hampshire corporation in 
the fédéral court, although itcould not bring such suit in the district of Mas- 
sachusetts against the New Hampshire corporation, because no service upon 
the New Hampshire corporation as such could be got m this district, if for no 
other reason. It has been determined by Judge Lowbll that in some cases 
v.22F,no.lO— 36 
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non-resident corporations may be served with procesa from United States 
courts in otlier districts than those in which they were chartered, and where 
they are found to be doing business or domiciled. But this ruie would not, 
we suppose, extend to a case like tlie présent." 

In the other case it was decided that such a company, when sued 
in one of the states in which it had been organized, by a citizen of 
that state, cannot, by showing its organization in another state, pro- 
cure a removal of the cause from the state to the fédéral court; and 
disoussing the question, Hammond, J., said: 

"It may be a test of the soundness of the judgment hère rendered to con- 
sider whether, under its opération, it would be compétent for this Consolidated 
corporation to ignore its Kentucky existence, and, describing itself as a cor- 
poration under the laws of Louisiana, sue a citizen of Kentucky in this 
court, (sitting in Kentucky,) or whether a citizen of Kentucky, ignoring the 
Kentucky statutes, might sue It in this court as a Louisiana corporation 
'found^ within this district; and, if either be admissible, why the same right 
to choose the capacity in which it shall conduct the litigation does not exist 
in favor of the right of removal when sued in the state courts." 

In other cases besides the Nashua é L. Corp. v. Boston é L. Corp., 
already cited, it has been held that a corporation organized and Con- 
solidated under the laws of two states, describing itself as a corpo- 
ration of any one of them, and ignoring the statutes of the other, may 
sue a citizen of the latter in the fédéral court there sitting. St. 
Louis, A. é T. H. R. Co. v. Indianapolis é St. L. R. Co. 9 Biss. 144; 
Chicago é N. W. R. Go. v. Chicago de P. R. Co. 6 Eisa. 219. And in 
respect to the other phase of the proposed test, the view cxpressed 
by Judge Nelson has already been quoted. In the opinion of the 
suprême court in the case of Raïlway Co. v. Whitton, 13 Wall. 271, 
283, followed and reafi6.rmed in Muller v. Dows, 94 U. S. 444, 448, lan- 
guage is used which points to the same conclusion, and, if taken lit- 
erally, does not admit of a différent meaning. The défendant in the 
case was a Consolidated body made up of corporations of Illinois and 
Wisconsin, and the court said : 

"The défendant, therefore, must be regarded for the Jjurposes of this action 
as a citizen of Wisconsin. But it is said, and hère the objection to the juria- 
diction arises, that the défendant is also a corporation under the laws of Illi- 
nois, and therefore is also a citizen of the same state with the plaintiff. The 
answer to this position is obvious. In Wisconsin the laws of Illinois hâve no 
opération. The défendant is a corporation, and as such a citizen of Wiscon- 
sin by the laws of that state. It is not there a corporation or a citizen of any 
other state; being there served it can bnly be brought into court aa a citizen 
of that state, whatever its status or citizenship may be elsewhere." 

While at common law a corporation may not migrate, but must 
dwell in the place of its création, and cannot be sued elsewhere, yet 
under the laws of congress and of the states it may exercise its au- 
thority in a foreign territory upon such conditions as may be pre- 
scribed by the law of the place. "One of thèse conditions may be 
that it shall consent to be sued there. If it do business there it will 
be presumed to hâve assented, and will be bound accordingly. For 
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the purposes of fédéral jurisdiction it is regarded as if ît were a citi- 
zen of the state where it was created, and no averment or proof as 
to the citizenship of its members elsewhere will be permitted." Rail- 
road Co. v. Harris, 12 Wall. 65. 
In the case last cited it is aiso said : 

"We see no reason why several statea cannot, by compétent législation, 
unité in creating tlie same corporation, or in combining several pre-existing 
corporations into a single one. Ttie jurisdietional effect of the existence of 
sucli a corporation, as regards the fédéral courts, is the same as that of a co- 
partnership of individual citizens residing in différent states." See, also, 8t. 
Clair V. Cox, 106 U S. 350; S. C. 1 Sup. Ct. Rep. 354; Ex parte ShoUenberger. 
96 U. S. 369; Railroad Co. v. Koontz, 104 U. S. 5; We Ins. Co. v. Wood- 
toorth, 111 U. S. 138; S. C. 4 Sup. Ct. Rep. 864; Railroad Co. v. Railroad Co. 
10 Fed. Rep. 497; Callahan v. Railroad Co. 11 Fed. Bep. 536. 

In Railroad Co. v. Wheeler, 1 Black, 297, the suprême court at an 
earlier date, speaking of a Consolidated company, had said : 

"The président and directors of the Ohio & JHIississippi Railroad Company 
is, therefore, a distinct and separate corporate body in Indiana from the cor- 
porate body of the same nanie in Ohio, and they cannot be joined in a suit as 
one and the same plaintiff, nor maintain a suit in that character against a 
citizen of Ohio orïndiana in a circuit court of the United States." 

The statutes of Indiana provide for suits against foreign corpora- 
tions doing business in the state, and for service of process upon 
agents found in charge of such business. Eev. St. 1881, §§ 3022, 
3030. But in respect to Consolidated bodies, having a chartered ex- 
istence both in this and in a foreign state or states, it seems quite 
doubtfui whether thèse statutes, which in terms embrace only "cor- 
porations not incorporated or organized in this state," can be con- 
sidered applicable. It is not known to the court that any executive 
or administrative officer bas ever demanded of such companies a 
compliance with thèse or other statutes in respect to foreign corpora- 
tions; and the décisions of the suprême court of the state, though 
not directly in point, indicate views more in harmony with the déc- 
laration in RaUway Co. v. IVkitton, which is to the effect that in Indi- 
ana the défendant can be sued only as a citizen of that state, "what- 
ever its atattts or citizenship may be elsewhere." It is to be observed 
that there has been an appearance for the défendant, and, conse- 
quently, there is involved hère no direct question in respect to pro- 
cess or the service of process ; but this, as I suppose, does not impair 
the argument which, if sound, establishes that notwithstanding the 
défendant, as chartered in Michigan, is a separate and foreign body, 
and as such, in this instance, was sued and appeared to the action, 
it had the right, upon its appearane», to plead its Consolidated charter, 
granted under the laws of both states, and to insist that in either 
of those states it can be sued only as a domestic corporation. If 
this conclusion involves injustice, or an apparent inconsistency with 
the cases cited, wherein it was held that such a corporation, by de- 
scribing itself as a créature of one state, may ignore its existence in 
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another state, and maintain a suit in the latter as a foreign citizen, it 
résulta from the common-law doctrine, which, in respect to this class 
of corporations, bas net been modified, either by congressional or by 
state législation, that a corporation is "exempt from suit in a state 
other than that of its création." 

As is said in St. Clair v. Cox, supra: 

"ïhis doctrine was the cause of much inconvenience, and often of manifest 
injustice. To meet and obviate tliis inconvenience and injustice, the légis- 
latures of the several states interposed, and provided for service of process on 
oflScers and agents of foreign corporations doing business therein. While the 
theoretical and légal view, that the domicile of a corporation is only in the 
state where it is created, was admitted, it was perceived that when a foreign 
corporation sent its ofiScers and agents into other states, and opened offices 
and carried on business there, it was in efifect as much represented by them 
there as in the state of its création. As it was protected by the laws of those 
states, allowed to carry on its business within their borders, and to sue in 
their courts, it seemed only right it should be held responsible in those courts 
to oi)ligations and liabilities there incurred." 

But while the législation of the states applies to foreign corpora- 
tions generally, it does not — that of Indiana certainly does not — in 
terms nor by fair intendment embrace Consolidated bodies which bave 
a domestic as well as foreign character and domicile, and hence, as 
already stated, must be regarded as still within the common-law rule. 
The question, it must be conceded, is involved in perplexity. But as 
between the right of such a corporation to sue, and its exemption from 
suit, as a foreign body, in any state where it bas a chartered exist- 
ence, the right to sue seems to me, both on principle and on author- 
ity, to be the more doubtful. The right to sue, while declared upon 
the circuit bench in the cases cited, bas not yet, I believe, been recog- 
nized by the suprême court. The conclusion which I bave reaehed 
is in Bome measure fortified, perbaps, by the considération that if 
judgment could be given in this action against the défendant as a 
Michigan corporation, it would be binding upon the company in this 
state as well as in Michigan, and might be enforced by exécution is- 
Bued directly against the property of the company hère. The prop- 
erty of one company is the property of the other. According to the 
décision in Home v. Boston é M, B. B. 18 Fed. Ebp. 50, the fact that 
the in jury complained of was suffered in Michigan is not material to 
the question of jurisdiction. 

Demurrer overruled. 
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HospES and others v. Nokthwestbrn Mandf'o & Cas Co. and 

others.* 

(Circuit Court, D, Minnesota. January 5, 1885.) 

Rkmoval of Oausb— Citizenship— Insolvent Corporation— PROOHBDiiias uh- 

DEll MlNNBSOTA StATUTK — RiGHT OF KbW PaBTÏ TO RBMOVK OASK. 

Where an action has been brouglit against an insolvent corporation under 
the spécial provisions of chapter 76 of the Minnesota General Btatutes of 1878 
in the state court, and a créditer, who is a citizen of another state, has, by order 
of that court, obtained leavo to be made a party to the suit, he must proceed 
by supplemental bill or complaint to become such party, and as this is not an 
original suit, but an ancillary and auxiliary procoeding, where the parties to 
the original suit are citizens of tliu state of Minnesota, lie canuot remove the 
case into tlie fédéral court. 

On Motion to Eemand. 

J. N. é I. W, Castie, for plaintiff, 

Secombe é Sutherland, for défendant bank. 

Nelson, J., {orally.') In tlie case of Hospes against The Northwest- 
ern Manuf'g é Car Co. et al., a motion to remand is made by the 
plaintiff. The action was removed by the Mercantile Bank, of Bos- 
ton, who, it is claimed, had become, by order of the state court dur- 
ing the proceedings, a party to the controversy. The action was 
commenced by Hospes & Go. against the Northwestern Manufactur- 
ing & Car Company, under a spécial provision of our statuts, which 
is an extraot from the old New York statute of 1825. It is a little 
remarkable that in ail thèse proceedings there has been no citation 
of authorities on either side of cases which hâve arisen under the law 
of the state of New York, or under the statutes of the states of Wis- 
consin and Michigan, which are extracts from the New York statute. 
This is a proeeeding to wind up an insolvent corporation. The plain- 
tiff obtained a judgment at law against the défendant, issued an ex- 
écution, and the same was returned nuUa bona by the sheriff. In 
cases of this kind the statute provides that where a plaintiff sets up 
ail previouB facts, — the judgment being the basis and foundation of 
the proeeeding, — or makes complaint to the district court of the 
county where the judghient was obtained, the district court may se- 
questrate the property of the corporation,, and appoint a receiver. 
Thecase then proceeds as an original suit. That was the view which 
was taken of it by Chancellor Walworth, and by other judges of 
New York; that it was a proeeeding provided by the statute for thé 
purpose of winding up an insolvent corporation. Thero is a provis- 
ion, also, in our statute that whenever the judge of the court thinks 
it proper and advisable that ail parties who were creditors should 
Decome parties to the proceedings, he might issue an order to that 
effect, requiring ail the creditors to become parties within a certain 

iReported by Robertson Howard, Esq., of the St. Paul bar. 
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spécifie time, — six months, — or be barred from ail participation in 
tbe distribution of the funds. It, bowever, does not require an order 
of the court to distribute such funds to tbe creditors wben a final 
decree was rendered in the case. The object of the law is to make 
an équitable distribution of ail the property of the corporation among 
ail the creditors in proportion to their debts, and tbe statuts ao pro- 
Yides. Eev. St. Minn. c. 76, § 10. 

This proceeding was instifcuted by the plaintif? upon a judgment 
previously obtained. Upon that complaint, with the summons being 
filed in the state court, an order was issued to show cause why, on 
the return of the order and hearing of counsel, a receiver should not 
be appointed for this corporation, It is very doubtful whether, un- 
der the statute as it exists, the plaintiff was entitled to bave a re- 
ceiver appointed before the company was condemned and declarèd 
to be insolvent. Tbe statute says that on complaint made the court 
may sequestrate the property, and appoint a receiver. Now the ap- 
pointment of a receiver would be a séquestration of the property, be- 
cause, when the direotors and stockholders are stripped of their fran- 
chises, and there is a receiver appointed, there is virtually a dissolution 
of the corporation. So it is very questionable whether a receiver of 
a corporation could legally be appointed in advance of the condem- 
nation and séquestration of tbe property and stock of the corpora- 
tion. 

The case of Corning v. Mohawk Valley Ins. Go. 11 How. Pr. 190, is 
a very instructive one, where Judge Habbis, of the suprême court of 
the Albany district, was inclined to take the view that, after the Code 
had been adopted in the state of New York, it was proper for a tsom- 
plaint or pétition to be filed, and on order to show cause why séques- 
tration of the property and eflfects of the corporation should not be 
made, to appoint a receiver; although be conceded that, the orig- 
inal statute not being repealed, a corporation might be wound up by 
suit also. And he held in that case that wben the judgment credit- 
ors had taken proceedings to wind up a corporation there was no new 
suit, but a continuation of the original suit, and it did not require the 
service of any process against tbe défendant. In the case of Judson 
V. Rossie Galena Go. 9 Paige, Ch. 600, Cbancellor Walworth reviewed 
and passed upon tbe New York statute, (of whicb; as I before stated, 
our statute is an extract,) and used the foUowing language : 

"It is difflcult to say preelaely what proceedings were contemplated by the 
framers of the flfty-sixth section, {vide, also, Minn. Rev. St. c. 76, § 23,) to enable 
the creditors of a corporation to make theraselves parties to a suit, before there 
had been a decree for the benefit of ail the creditors. In the note to that sec- 
tion the revisérs say it is in conformity to the practlce in the similar case of 
executors, where the creditors hâve claims upon a common fund for the pay- 
ment of ail ratably, or according to a specifled order of priorities: the court 
directs a référence to a master to take proof of the claims of ail the cred- 
itors, and directs notices to be published, requiring ail the creditors to come 
in before such master and prove their claims; and those creditors vvLo were 
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not parties to the suit originally, make themselvea parties thereto by going 
before the master, on the référence, and proving their debts under the de- 
cree. * * * The only other way in wliich a créditer can make himself 
a party to a suit is by the ûUng of a supplemental bill, and making the pre> 
vious parties to the suit défendants in suoh MIL It could not hâve been 
the intention of the législature to require each oreditor of an insolvent cor- 
poration to file a supplemental bill against its directors and stockholders, or 
be forever barred from havihg any claim against them or against the cor- 
porate f und. And as each créditer of the corporation bas the right to con- 
test the validity of the claims of the others, it would be improper to compel 
them ail to join in one bill, which might deprive them of that right. Besides, 
the joining of ail the creditors in the same suit, and carrying on a litigation 
in their joint names, would, in nine cases oui of ten, be found wholly im- 
practicable. " 

AU that was done in the case at bar in the court below was, an 
order was made that ail creditors, inclading the présent créditer, 
the bank who brought this suit, and had removed it to this court, 
flhould become parties to the suit, and the only manner in which the 
bank could become a party was bya supplemental complaint. In the 
papers, which are very voluminous, there is a paper claiming that 
the défendant is a debtor to the plaintifif, and asking leave to file the 
same. This paper seems to be rather in the nature of a bill of par- 
ticulars, although there is a short plea for relief at the end; that is, 
it bas nothing about it that would indicate that it is intended to be 
a supplemental complaint; because, in a supplemental complaint, 
one who seeks to become a party to the suit must make ail the rest of 
the parties, both plaintifE and défendant, parties to the supplemental 
bill. If I am right in my view of the case as it stands, the bank, hav- 
ing by order of the court obtained leave to become a party to the suit 
in the state court, should hâve taken steps by supplemental bill or 
supplemental complaint to become such a party. In doing so, the pro- 
ceeding is not a new suit ; it is a dependeucy upon the original suit. 
It is an ancillary and auxiliary proceeding and as such the orig- 
inal suit, being between the citizens of the same state, cannot be re- 
moved hère by one seeking to become a party thereto. The motion 
to romand is granted. 



568 S'SDEBA.L BBPOBXEB. 

UOLGLAZIEE », LoUISVILLB, N, A. & C. Et. Co. 

(Oireuit Court, D. Indiana, 1884.) 

Rbmotal of Cause — Corporation Creatbd in Bbveral States — Citizbnship. 
A railroad corporation organized under the laws of Indiana and of Kentucky 
is a citizen of both states, and an action instituted against it in a state court in 
Indiana by a citizen of tliat state cannot be removed to tlie United States cir- 
cuit court on tlie ground of citizensliip. 

Law. Motion to remand. 

Saml. B. Voyles, for plaintiff. 

Geo. W. Friedley, for défendant. 

Woods, J. The action was commenced in a state court, — the cir- 
cait court of Washington county, The complaint charges that the 
défendant was, on the twenty-fourth day of Deeember, 1883, "the 
owner of a certain railroad known as and called the Louisville, New 
Albany à Chicago Railway; that said railway extended from the 
city of Louisville, in the state of Kentucky, to the city of Chicago, 
in the state of Illinois;" and that on that day, at the town of Sa- 
lem, Washington county, Indiana, through which town, county, and 
state said road passes, the plaiiltilï, as a passenger, entered one 
of the cars of said railway company to be carried from Salem to 
Louisville, and that by reason of a defective bridge the car was pre- 
cipitated into Blue river, in said county, whereby the plaintiff suf- 
fered injury, etc. Process was served upon an agent of the défend- 
ant at Salem, Indiana. The défendant appeared and moved for a 
transfer of the cause to this court, for the reason, as stated in the 
pétition for removal, that the défendant "is, and was at the com- 
mencement of the action, a corporation, duly created sueh by an act 
of the gênerai assembly of the commonwealth of Kentucky, and doing 
business, and has now and had then its ehief office, in the state of 
Kentucky, and is a citizen of said state of Kentucky; and that the 
plaintiff is, and was at the commencement of this action, a citizen 
of the state of Indiana; and that the matter and amount in contro- 
versy exceeds, " etc. 

The motion to remand is made upon three grounds: (1) The 
cause was certified to this court bef ore the issues were f ormed ; (2) 
the cause was removed upon a pétition which does not affirmatively 
state that the défendant was and is not a citizen of Indiana; (3) 
that at the time of the removal the défendant was and still is a corpo- 
ration duly organized under the laws of Indiana, and was then and 
still is a citizen of both the states of Kentucky and Indiana by rea- 
son of its organization in said states respectively. 

The third cause is supported by proof of its truth, and brings the 
case within the authority of the décision in Chicago d W. I. R. Co. 
V. Lake Shore é M. S. Ry. Co. 10 Biss. 122; S. C, 5 Fed. Eep. 19. See, 
also, Copeland v. Memphis, etc., Co. 3 Woods, 651; Chicago é W. I. 
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R. Co. V. LaJca Shore é M. S. Ry. Co. 5 Fed. Eep. 19; Uplioffv. Chi- 
cago, St. L. <é N. 0. R. Co. Id. 545; Nashua é L. R. Co. v. Boston é 
L. R. Co. 8 Fed. Eep. 458; Johnson v. Philadelphia, W. é B. R. Co. 
9 Fed. Eep. 6; Home v. Boston d M. R. Co. 18 Fed. Eep. 60; St. 
Louis, A. é T. H. R. Co. v. Indianapolia <è St. L. B. Co. 9 Bias. 144; 
MuUer v. Dows, 94 U. S. 444. 
Cause remanded. 



Hendriokson v. Chicago, E. I. & P. By. Co.* 

Wesbingbb v. Same. 

Whitney v. Same. 

[Cireuit Court, D. Minnesota. December Term, 1S84.) 

Removai, op Cause— Appearancb in Btath Coubt— Waivbr op Jurisdiotton 

— MOTIOM TO DlSMISS. 

Under the act of 1875 a spécial appearance in the state court for the pur- 
pose of removal is not a waiver of jurisdiction, and after removal to the cir- 
cuit court a motion to dismiss tlie case for want of jurisdiction may be made. 

On Motion to Dismiss. 

A. B. Jackson and C. K. Davis, for plaintiffs. 

J. D. Springer, for défendant. 

Nelson, J., {orally.) In the cases of Hendrickson, Whitney, and 
Wessinger against Chicago, Rock Island é Pacific Railway Company, 
three separate cases against the same défendant, a motion is made on 
the part of counsel for the railroad company to dismiss, on the ground 
that the court has no jurisdiction. Thèse suits were instituted in the 
county of Hennepin, and were brought to recover damages for personal 
injuries by the respective plaintiffs. The injuries were inflicted in the 
state of Missouri, and the défendant corporation has no place of busi- 
ness in this state, and transacts no business therein. Service was ob- 
tained by a writ of attachment, attempting to attach a debt under the 
statute, but there was a failure to make proper affidavits, on the part of 
the plaintiffs, to obtain an order legally for service of process by pub- 
lication; this is eonceded. The suits were brought in the state court 
of the county of Hennepin, and a motion was iiled in that court to 
dismiss for want of juriadiction, and immediately pétitions were filed 
and bonds given to remove the cases to this court. The motion is 
renewed to dismiss the cases hère for want of jurisdiction. ' The claim 
is made on the part of the plaintiffs, that the défendant, having ap- 
peared in the state court, for the purpose of removing the cases and 
filing a pétition, etc., waived ail irregularities, and cannot take ad- 

' Reported by Robertson Howard, Esq., of the St. Paul bar. 
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Yantage of them in this court. I think the décisions are the other 
way, under the act of 1875, particularly in this circuit and in Mich- 
igan. Evidently it was a spécial appearance for the purpose of re- 
moval to this court. Il oannot be said that an appearance for the 
particular purpose of removal ia a gênerai appearance so as to give 
the court jurisdiction of the party, and a waiver of ail irregularities. 
The case cited by Judge Brown, of Miehigan, and the one deeided 
by Judge Teeat in this circuit, are in point, and I think there are one 
or two others. Under the statute of 1875 a spécial appearance for 
the purpose of removal is not a waiver of jurisdiction. The motion 
for dismissal is grauted. 



Mack and others v. Adler and others. 
(Circuit Court, E. D. Arkansa». October Term, 1884.) 

1. APPnOPRIATlON OF PaYMBNTS— RUNNING ACCOUNTS. 

The rule lor the appropriation cl paymenta on running acconnts la that the 
flrst item on the crédit sideof the account will be applied to extingiiish the first 
item on the débit side of the account ; but this rule haa no force against an un- 
derstanding of the parties to the contrary. ■ 

2, Bame — Whbn Some Dbbts Due and Somb not. 

In the absence of au agreement to the contrary, the law will apply crédits to 
extinguish debts which are due, in préférence to debts which are not due. 
8. Î3AME — RiGHT Bblongs Exclusively to Dbbtob AM) Cbbditob. 

The exercise of the right of appropriation of payments belongs exclusively 
to the debtor and créditer, and no third party can be heard for the purpose of 
compelling a différent appropriation from that agreed upon by them. 
4. 8amb— Meechant's Books mat be Explained. 

A -merchant is not estopped from showing an understanding or agreement 
inconsistent with the déductions the law vwuld draw from the face of his books 
unexplained. 

In Equity. 

Cohn é Cohn, for complaînants. 

U. M. é O. B. Rose, for défendants. 

Caldwbll, J. On the ninth of Deeember, 1881, Poe & Co., mer- 
chants, doing business at Clinton, in this state, were indebted to Ad- 
ler, Goldman & Co., commission merchants, doing business in St. 
Louis, in the sum of |7,258.2'1. At this time, Adler, Goldman & Co. 
had on hand cotton for sale for account of Poe & Co., which it was 
estimated would reduce the amount due the former to about the sum 
of 13,400,- and for this amount Poe & Ce, on the day named, exe- 
cuted their note, payable to Adler, Goldman & Co., due January 1, 
1883, and, to secure payment of the same, executed a deed of trust on 
lands to Jones, as trustée. After the maturity of the note, the trus- 
tée advertised the lands for sale under the deed, whereupon the plain- 
tiffs filed this bill to enjoin the sale, upon the ground that they were 
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judgment creditors of Poe & Co., and that theîr judgment was a lien 
on the lands embraced in the deed of trust, but junior thereto, and 
that the debt secured by the deed of trust had been paid. Poe & Co. 
continued to do business with Adler, Goldman & Co. for a year or 
more af ter the exécution of the deed of trust. During that time, Adler, 
Goldman & Co. paid a large amount of debts due from Poe & Co. to 
third parties, and advanced them money and goods on crédit; and 
Poe & Co. shipped to Adler, Goldman & Co. cotton and other arti- 
cles, and sold them the stock of goods they had on hand at the time 
of their failure, and a number of horses and mules, ail of which were 
plaeed to the crédit of Poe & Co. on the books of Adler, Goldman & 
Co. The books of the latter show a continuons runningaccount, in 
which the items of debt and crédit are entered at their appropriate 
dates. The balance due from Poe & Co., at the date of their failure 
in 1883, as shown by the books, was $5,é97.75, This balance was 
ail Poe & Co. owed Adler, Goldman & Co., and the books show it ail to 
be due on account. But, in fact, $3,400, that went to make up this bal- 
ance, had been included in the note secured by the deed of trust. No 
rest in the account was made at the date of the note, and it was not 
carried to the crédit of Poe & Co. on the books. This method of keep- 
ing the books made Poe & Co.'s indebtedness on account appear to 
be more than it was by the amount of the note. From the date of the 
note down to the close of business relations between the parties there 
was always due Adler, Goldman & Co. a sum exceeding the amount 
of the note. It was understood between Adler, Goldman & Co. and 
Poe & Co. that the lien of the deed of trust should remain until ail 
indebtedness was paid. It was a necessary implication from this un- 
derstanding that in their subséquent dealings crédits should be first 
applied to the indebtedness accruing after the exécution of the note. 
Mr. Poe testifies that "it was not expected or intended by us that the 
payments should be applied to the payment of the note secured by 
the deed of trust, " and the members of the firm of Adler, Goldman & 
Co. testify to the same effect. 

The plaintifs insist that Adler, Goldman & Co. must be held to 
the state of the case disclosed on the face of their books, and, after 
that is done, they insist upon the application of the rule that, in case 
of running accounts, the first item on the crédit side of the account 
will be applied to extinguish the first item on the débit side of the 
account. The rule for the appropriation of payments in the case of 
running accounts is accurately stated, but it bas no force when the 
proof shows an understanding of the parties to the contrary. Prïce 
V. Dowdy, 34 Ark. 285; 2 Whart. Cont. § 933. If regard is had to 
the books alone, the indebtedness existing at the dcte of the note, 
and which constituted its only considération, would appear to be paid, 
and its payment would extinguish the note and the lien to secure its 
payment. But in fact that indebtedness has not been paid. The 
légal effect of the understanding of the parties was to segregate from 
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the account then due from Poe & Co. to A.dler, Goldman Sa Co. th& 
amount for -which the note was execated, and extend the time of pay- 
ment on that amount until the maturity of the note. It is true, there 
is nothing on tbe books of Adler, Goldman & Co. to indicate tbis un- 
derstanding of the parties ; but the failure to make tbeir books har- 
monize with their agreement cannot operate to the préjudice of either 
party. Tho understanding of the parties may be shown and will 
control. As was said by Mr. Justice Eakin inPricey.Dowdy, supra, 
"The complainant may bave kept his account in this manner for 
convenience, and he is not estopped thereby." On the amount of 
the account carried into the note, which must be held to embrace the 
oldest items in the account, Adler, Goldman & Co. gave day of pay- 
ment until January, 1883. As to this amount they could not enforce 
collection by suit until the maturity of the note. The crédits on the 
account were made before the maturity of the note, and when debts 
in excess of the crédits were due from Poe & Co. 

On thèse facts, in the absence of an agreement, the law would ap- 
ply the crédits to extinguish the debts which were due, and not to 
the note which was not due, and, of course, not to the items of the 
account which conetituted the considération for the note. 2 Whart. 
Cont. § 931. But, ind'ependently of this rule, and of the original 
understanding of the parties, the plaintifiFs' case fails. It will be ob- 
served that Poe & Co., the debtors, are not objecting, but consenting, 
to the appropriation made by the ei'editors. What right hâve the 
plaintiffs to demand a change in the appropriation of payments as- 
Bented to by the debtor and créditer ? Upon what principle can a 
Etranger come between a créditer and his debtor, and dictate the ap- 
propriation of payments against the will of both ? Adler, Goldman 
& Co. owed no duty to the plaintiffs. No principle of law or equity 
required tbem to apply the payments to their secured debt in order 
to give the plaintiffs the benefit of their security. The most the 
plaintiffs can demand is that the crédits shall be applied to extinguish 
honajide debts; and that bas .been done. Nor is it a fraud on the 
plaintififs for Poe & Co. to consent that the crédits shall be applied 
Bo as not to extinguish the secured debt. The debtors had an un- 
doubted right to appropriate their crédits to the payment of any debt 
they owed, whether secured or not. This was nothing but the exer- 
cise of the right of préférence which belongs to every debtor. The 
question, whether an appropriation once made by agreement between 
the debtor and créditer can afterwards be changed to the préjudice 
of other creditors ef the debtor who bave acted on the faith of the 
first appropriation, does not arise in this case. Hère the debtor and 
créditer are insisting on the appropriation agreed upon between them 
from the beginning. No other appropriation was ever made. No 
représentations were made to plaintiiïs by the debtor or créditer that 
any other appropriation had been or would be made. There is no 
suggestion of actual fraud in the case. It is well settled that thee«i- 
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ercise of the right of appropriation belongs exclusively to the debtor 
and créditer. No third party can be heard for the purpose of com- 
pelling a différent appropriation from that agreed upon by them. 2 
Whart. Cent. § 926. A Burety oannot compel such an application 
of payments by.the créditer as would most relieve him. Id. Judge 
Stoky says the "right of appropriation is one strictly existing between 
the original parties, and no third party has any authority to insist 
upon an appropriation of such money in his own favor, where neitber 
the debtor nor the créditer hâve made or required any such appropri- 
ation." Gordon v. Hobart, 2 Story, 243, 264. 

See JSiohols v. Knowks, 17 Fed. Eep. 494, and note, 495. — [Ed. 



CoNVEESB and others ». Dimook and others. 

(Gircuit Court, S. D, New York. December 13, 1884.) 

Corporation — Election of Dikectoes — Mismanagement — Rights op Stock- 

HOIiDEKS. 

Where a corporation, by contract not impeached, acquires a majority of the 
capital stock of another corporation, and tlirough the control thus acquired 
electsuewdirectors, and the lutter corporation failstofulfill its part of the con- 
tract, the stockholdera of the former company, on the sole ground that the acts 
of such direotors are highly detrimental to the property and interests of the 
Company, will not be entitled to an injunction against iheir further acting aa 
directors and offlcers, and the appointment of a receiver of the property. 

In Equity. 

Marsh, Wilson é Wallis, for complainanta. 

Simpson é Werner, for défendants Bankers' & Merchants' Tele- 
graph Co., and Newcombe & Smith, as receivers. 

Geo. Putnam Smith, for défendants Dimock and others. 

Henry G. Andrews, for défendant Eobeson. 

Wheeleb, J. The bill is the foundation of ail the proceedings in 
the case, and no relief can properly be granted, either temporary or 
final, beyond what the allégations of the bill will warrant. Accord- 
ing to the bill, the défendant the Bankers' & Merchants' Telegraph 
Company, by contract not impeached, acquired a majority of the cap- 
ital stock of the. défendant the American Rapid Telegraph Company, 
and through this control the other défendants hâve been elected di- 
rectors and officers of the Eapid Company, and the Bankers' & Mer- 
chants' Company has not fulfilled its part of the contract by which 
the stock was acquired. Varions acts and omissions of the défend- 
ants who are directors and oiîQcers of the Eapid Company are set 
forth as being highly detrimental to the property and interests of that 
company, and an injunction against their further acting as directors 
and ofBcers, and a receiver of the property, are asked pending the 
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litîgatîon. The lawfulness of the élection of the directors and offi- 
cers is not denied; for aught that appears, the orators and ail the 
other stoekholders voted for th'em. The substance of the claim made 
is that they are managing the affaira of the company contrary to its 
interests, and that the orators, as stoekholders, hâve the right to hâve 
the management taken by the court, through a receiver, out of their 
hands, and his management secured from their interférence by in- 
junction against them. The bill in no manner states or shows that 
the orators, or any of them, hâve in any manner requested thèse de- 
fendants to take any différent course from what they hâve taken in 
any of the respects complained of. They allège that it would do no 
good to make such request under the circumstances ; but tbis is merely 
their judgment — the fact might be otherwise. They hâve a voice 
•within the corporation, and they are not oppresaed until they hâve 
exercised it and failed to produce correct résulta. The acts and omis- 
sions of the directors whioh are complained of are in their nature ad- 
ministrative, requiring the exercise of discrétion and judgment; such 
as not bringing some suits and proceedings, and not defending others; 
not insisting upon the use of the corporate name in its business, and 
not proceeding to recover corporate property; incurring corporate 
liabilities, and giving corporate obligations. The orators are not pro- 
ceeding at ail upon any rights as creditors, neither is actual insolv- 
ency alleged; neither hâve they aaked upon this motion to hâve suits 
restrained, or the incurring or giving obligations, or any particular 
disposition of property, prevented. They ask to hâve the administra- 
tion of the affaira of the corporation taken by the court, and those de- 
fendants restrained from acting in the performance of the functions 
of their offices until new officera and management are instituted. 
This course would seem to be directly contrary to the décisions of the 
suprême court in Dimpfell v. Ohio é M. Ry. Co. 110 U. S. 209; S. C. 
3 Sup. et. Eep. 573 ; and Hawes v. Oakland, 104 U. S. 460. The stoek- 
holders seem to hâve no right on which to rest an application to the 
courts to take or control the management of the corporate affaira un- 
til their efforts within the corporation are overborne, and their inter- 
ests are thereupon betrayed or jeopardized. AU that is lacking hère. 
Thèse stoekholders hâve merely observed what is going on, and, with- 
out trying to prevent it as stoekholders, apply to the court for its 
control. They do not appear to be entitled to this relief in this sum- 
mary manner. 

The motion for a receiver, and an injunction against the directors 
and offioers, is denied. 
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Deerin» V. Ladd, Assignée, and another.* 
(Ovreuit Court, D. Minnesota. Deoember Term, 1884) 

1. ChaTTKI. MOETGAGE — FKADDtn.EIîT PrBPBEBNCB— M1NKB8OTA IireOJ>TBRT 

Law. 

On examination of tbe évidence, held, that it does not show that the mort- 
gagée had reasonable cause to suppose that themortgagorwàs insolvent at the 
time the chattel mortgage sought to be foreclosed vyas glven. 

2. Bame— Elbvator Ban/r on Uailroad Land undeb Licbnsb — PBiE80irAi,TT. 

An elevator built on Jand owned by a railroad company, under a Ucense al- 
lowing the owner to operate it for the mutual beneflt of himself and the Com- 
pany, and with a right to remove it, though the removal might injure the struc- 
ture, is Personal propertj, and a mortgage thereon a chattel mortgage. 

In Equity. 

D. 8. Griffin and L. C. Spooner, for plaintifF. 

C. H. Benton, for défendant. 

Nelson, J., (orally.) This is à, suit brought by the plaintiff to fore- 
close a chattel mortgage. Just previous to the foreclosure the mort- 
gagor made an assignaient under the insolvency law of this state. 
The assignée intervenes in this case, and has filed bis answer oppos- 
ing the suit of the plaintiflf, who is the mortgagee. The question 
raised is that the mortgage was a préférence contrary to the insolvency 
statute of the state of Minnesota, and that at the time it was given 
the mortgagor was insolvent, and the mortgagee had reasonable cause 
to believe that he was insolvent. Another question is presented by 
the pleadings: the claim is made by the intervenor that the property 
is real, and not personal. The property embraced in the mortgage 
is an elevator built on the land by permission of the Hastings & Da- 
kota Eailroad Company. That permission is a license ; there is no 
written contract, and ail the testimony with regard to it is oral. But 
it is very olear, from the évidence of the agent and of the superin- 
tendant of the railroad company and of the mortgagor, that the latter 
had a license to go upon tbe property of the company and build the 
elevator. He did so, and operated it in connection with the railroad 
company as a benefit both to himself and to it. 

I bave examined the évidence in the case, and think there is noth- 
ing to show that the mortgagee had reasonable cause to suppose that 
the mortgagor was insolvent at the time the mortgage was given. 
The mortgagee resided in Chicago, and the mortgagor in this state, 
and it is true that he sent an agent to look after his claim, whieh was 
a promissory note, and in the conversation with the mortgagor there 
is, perhaps, something that might lead the agent to suspect that the 
mortgagor was not in a solvent condition, or might not be solvent 
within tbe strict view of the insolvent law, and that he was not able 
to pay his paper on its maturity. At that time the mortgagor said 

1 Reported by Robertson Howard, Esq., of the St. Paul bar. 
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that, while he could not pay it ail at once, he could pay a portion of 
it, and in a few days would pay the balance. There was nothing to 
show that he was even pressed by the mortgagor, and in their con- 
versation it was manifest that both parties — both the agent and the 
mortgagor himself — supposed he was worth thirty or forty thousand 
dollars. I do not think the évidence is sufficient, even within the décis- 
ions of the suprême court of the United States under the bankrupt law, 
to show the mortgagee had reasonable cause to believe that the mort- 
gagor was insolvent at the time this mortgage was taken. As to the 
question raised by the intervenor that this was a mortgage on realty, 
and not on personal property, there can be no doubt; for, under the 
license, the owner of theelevator had a right to remove the structure; 
and, though it was so fixed that it might be injurious to the building 
to remove it, yet the mortgagee had a right to take the property away, 
and the owner of the land had no authority over or claim to it as a 
part of, and appurtenant to, the land itself. It was a chattel mort- 
gage. A decree of foreclosure will be entered, and the case will be 
referred to a master, to take an account and report. Decree entered 
accordingly. 



Maish V, BiBD and otbers. 

(Oi'io-ùt Qour\ 8. D. lovuo, C, D. November 18, 1884.) 

1. Frattottlent Conveyancb — Chattel Mobtoagb — Mobtgagor RBTAiNnia 

Possession, with Power of Sale. 

A chattel mortgage, executed to a créditer on s stock of goods, providing 
that the mortgagor may retain possession ot the goods, and dispose of them in 
the ordinary course of trade, from time to time adding to the stock, under the 
lowa statute is not void as to other creditors where it does not appear that the 
proceeds of sale were to be used for any other purpose than the payment of the 
mortgage debt. 

2. Samb — BuuDBN OF Proof-^videnob of Fraud. 

The burden is upon the party claiming such a chattel mortgage is a fraud on 
the creditors of the mortgagee, to establish its invalidity. ïhis may be done, 
either by showing that the provisions of the mortgage are such as to prove 
that the parties thereto intended to commit a fraud upon the rights of others, 
or by showing that the àcts of the parties hâve been sncli that fraud is the nec- 
essary inference. Evidence hâd not to show a fraudaient intent, and mortgage 
sustained. 

In Equity. 

Wright, Cummins é Wright, for oomplaînant. 

Finkhine ê McClellan, for défendants. 

Shiras, J. The question for détermination, Bubmitted to the court, 
turns upon the validity of two chattel mortgages now owned by oom- 
plainant, executed in January, 1882, by W. K. Bird upon his stock 
of marchandise, as against the claims of certain attaching creditors. 
The stipulation of facts upon which the cause was submitted shows 
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tbat Bird had been engagea in business in Des Moines, lowa, and 
had become indebted to the lowa National Bank in the sum of $14,000, 
and that, upon the officers of the bank demanding security for this 
indebtednesa, Bird agreed to exécute a chattei mortgage upon his 
stock, provided the bank would loan him a further sum of $4,000. 
This additional sum was advanced by the bank, and a chattei mort- 
gage to eecure the entire amount due was executed under date of Jan- 
uary 6, 1882. Upon receipt of the mortgage the bank proposed to 
record the same at once. But upon the représentation that Bird would 
be able to procure from H. B. Claflin & Co., of New York, a loan of 
$15,000 to $20,000, wherewith to pay off the mortgage, the bankoon- 
sented to withhold the mortgage from record until Bird could pro- 
ceed to New York and endeavor to negotiate the loan from Claflin & 
Co., it being understood that Bird was to notify the bank of the resuit 
by telegrapb. Bird at once went to New York and telegraphpd that 
the negotiation was proceeding favorably. He failed, however, to se- 
cure the loan, and Claflin & Co. at once sent to Des Moines and caused 
the stock covered by the mortgage to be attached. Thereupon the 
mortgage was at once recorded, and the property replevied from the 
seizure under the writ of attaehment, The mortgage in question hav- 
ing been assigned to George H. Maish, he filed a bill to foreclose the 
mortgage, to which proceeding the présent défendants became par- 
ties, they being attaching creditors who had caused the levy of attach- 
ments on the goods after the same had been replevied by complain- 
ant. 

The défendants now contest the validity of the chattei mortgage, 
on the ground that the same cornes within the rule laid down in 
Rohinson v. Elliott, 22 Wall. 513, and Crooks v. Stuart, 2 Mc- 
Crary, 13, S. C. 7 Ped. Eep. 800. The facts in the case show that 
the debts due défendants were created before the exécution of the 
mortgage to the bank, and there is nothing in the record which tends 
to show that thèse défendants were in any way misled to their injury 
through the failure to promptly record the mortgage. The élément 
of estoppel is therefore not in the case. There are not found in the 
mortgage any express provisions authorizing the mortgagee to sell the 
property for his own beneflt, nor do the facts show that such was the 
real intent and design of the parties. The reason whythe mortgage 
was not promptly recorded is f uUy expia ined, and as against creditors 
who were not misled thereby, the fact that it was not recorded until 
the nineteenth of January, 1882, would not invalidate it. The radi- 
cal différence in the facts of this case and those upon which the rul- 
ing in Rohinson v. Elliott was based is clearly apparent. In the 
latter case the mortgagors had remained in possession for 25 months, 
the debt secured being overdue 21 months, and had sold the goods 
without accounting, or being bound to account, for the proceeds, and 
the terme of mortgage expressly provided for continued renewals of 
the notes evidencing the debt. The acts of the parties clearly dem- 
v.22F,no.lO— 37 
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ohstrated the intènt wîth whîch the mortgage ^as cxeouted; and, 
construiag the terme of the mortgage in the light of the acta of the 
parties thereto, the court held the mortgage fraudaient and void. 

In the case now before the court there ia nothing in the évidence 
■which shows that the parties contemplated the idea of allowing the 
mortgagors to sell the goods and apply the prooeeds to their own 
use. If Bird had succeeded in his negotiations with Claflin & Ce, 
the mortgage would hâve been at onae canceled. If, after leaming 
of the failure to make the negotiation for the loan, the bank had per- 
mitted Bird to continue in business, sell the gooda, and use the same 
for his own purposes, instead of applying the proceeds to the payment 
of the mortgage debt, then the faots would bring the case within the 
rule in Bobinson v. Elliott. As soon, however, as the bank learned 
of the failure to make the loan, possession of the goods was taken 
under the mortgage. Under thèse ciroumstances the court is not per- 
mitted to indulge in spéculations touching what might hâve been done 
if the facts had been différent. The burden is upon the défendants 
of establishing the invalidity of the chattel mortgage. This may be 
done, either by sho-wing that the provisions of the mortgage are such 
as to prove that the parties thereto intended to commit a fraud upon 
the rights of others, or by showing that the acts of the parties hâve 
been such that fraud is the necessary inference. Although some of 
the provisions of the mortgage may be open to criticism, still, taken 
as awhole, it does not appear therefrom that the parties intended 
thereby to commit a fraud upon the rights of others, and there is noth- 
ing in the évidence which shows that such was the purpose of the 
parties. Consequently, it must be held that the mortgage is valid in 
the hands of complainant. The same conclusion must foUow in re- 
gard to the second mortgage executed to complainant. The decree, 
therefore, must be for complainant ; and it is so ordered. 



On Eehbaring. 

(December 2, 1884.) 

Shiras, J. a pétition for rehearing, and argument in support 
thereof, bas been filed in above cause by Finkbine & McClellan, at- 
torneys for certain attaching créditera. It is olaimed that the court 
had not properly conaidered the terms of the mortgages under which 
complainant's rights arise, and that thèse mortgages are clearly void 
•within the rule laid down in Robinson v. Elliott, 23 Wall. 513. ■ In 
the argument for rehearing it is claimed that in the case of Bobin- 
son V. Elliott is established the proposition "that a mortgage or other 
conveyance of a stock of goods in trade, made to seem a hona Jide 
indebtedness, if coupled with an agreement reserving to this mort- 
gagor the potential control of the goods, with the privilège of dispoa- 
ing of them at discrétion, in the usual course of trade, is fraudulent 
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and Toid as to other oreditors; a f ecognîzed^ absolute légal ruieresi- 
ing npon this solid pedestal of the oommou law." The argument 
of oonnsel is based upon the assnmption that the foregoing pioposi- 
tion is absolately correct, and oontaîns an exact statement of thé 
raie laid down in Bobinson t. Elliott. Standing jasi as it does it omits 
one very essentîal f aot, and that is, that the disposition of the goods, 
in the usual course of trade, is for the benefit of the mortgagôr. 
There can be no question, that, under the statutes of lowa, a mort- 
gagôr of Personal property may retain possession of the property, if 
the moi'tgage be recorded, at least until the maturity of the debt. 
He can, therefore, lawfully retain "potential control of the goods." 
Can he sell them at retail in the usual course of trade? The su- 
prême court, in Robinson v. Elliott, 22 Wall. 524, answer: 

"We are net prepared to say that a mortgage, under the Indiana statute, 
would not be sustained which allows a stock of goods to be retaiued by the 
mortgagôr, and sold by him at retail, for the express purpose of applying the 
proceeds to the payment of the mortgage debt. Indeed, it would seem that 
such an arrangement, if honestlycarried out, would be for the mutual advan- 
tage of the mortgagee and the unpreferred creditors." 

It is clear, therefore, that the mère fact that the mortgagôr remains 
in possession, and sells the goods at retail, does not ipso facto déter- 
mine the question of the validity or invalidity of the mortgage. Thè 
query is, does he sell them for his own benefit or for benefit of the 
mortgagee ? Now, this query may be answered from the stipulation 
expressly stated in the mortgage, or from the information derived 
from the acts of the parties. If from either or both sources it ap- 
pears that the sales are made by the mortgagôr with the consent 
of the mortgagee, for the benefit of the former, then the case ia 
brought within the rule announced in Bobinson y. Elliott. The court, 
in that case, construed the mortgage and its provisions in the light 
cast thereon by the acts of the parties, and, it appearing that. the 
mortgagôr had for 25 months remained in possession, selling the 
goods, usiug the proceeds for his own purposes, and not applying 
the same to the payment of the mortgage debt, the conclusion waa 
reached that the mortgage was void. The mortgages executed by 
W. K. Bird contain provisions indicating that it was expeoted that 
the business would be continued and additions be made to the stock, 
but upon the face of the mortgage there is no statement made which 
proves that it was the intent to use the proceeds of the goods for 
any other purpose than for the payment of the mortgage debt, The 
terms used in the mortgage are open to either construction, in that 
it is not expressly stated what disposition was to be made of the pro- 
ceeds; but that does not justify the court in assuming that the par- 
ties intended to commit a fraud. There is nothing in the évidence 
showing that the proceeds of sales were used by the mortgagôr for 
his benefit, with the consent of the mortgagee, either express or im- 
plied. If the évidence in this case, as in Robinson v. Elliott, proved 
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that Bird had been allowed to carry on the business for months, buy- 
ing and selling in the nsual way of trade, and using the proceeds for 
his own purposes, but net paying therewith the mortgage debt, then 
the case would be similar to Robinson v. Elliott. It lacks, however, 
the essential élément named, and therefore the court would not be 
justiâed in declaring the mortgages void as against creditors. The 
pétition for rehearing is overruled. 



Mobile Savings Bank v. Board or Supervibobs op Oetibbeha Co. 

(District Court, K D. Mississippi, E. D. Octoher Term, 1884.) 

1. CoTTNTT Bonds— NBGOTrABiiiiTT — Failurb of Considebation— Pleadinq. 

In an action against a cuuntj on negotiable bonds issued by its board of su- 
pervisors in payment for the capital stock of a railroad Company, a plea settina: 
np that the bonds were issued upon a promise that the Company would build a 
certain branch road through the county, and that it had only built a part of 
suoh branch road, and refused to complète it, but failing to state that plaintiiï 
had any notice of sucli failure and intention not to extend the road further, is 
demurrable. 

2. Bamb — Knowledge of Holdeb. 

A plea averring that, at the time said bonds and attached coupons were re- 
ceived by plaintiiif, tlie railroad company did not intend to extend said road, 
but not averring that plaintift' knew that said obligations were issued upon the 
condition that the road should be extended, or that it waa not intended so to 
do, does not set up a valid défense. 

8. SaMK— ffHATJD— UOVIN— MlBEBPRESENTATION. 

A plea alleging tliat the bonds were obtained by covin, fraud, and misrepre- 
sentation on the part of the company, must set out the facts constituting suoh 
fraud, covin, and false représentations. 

4. Same — Validitt of Issue— Ndmbeb of Votes. 

A plea averring that county bonds are void beoause two-thirds of the quali- 
fied voters of the county did not vote at the élection held to ascertain whether 
or not said bonds should be authorized to be issued, and that plaintiiï knew 
when it received the bonds that two-thirds of the qualifled voters did not vote 
in favor of their issuance, must also aver how many votes were cast in îavor 
of, and how many against, authorizing the issue, so that the court may be en- 
abled to décide from the face of the pleadings whether or not the défense ia 
valid. 

6. Bamb — Reqdisitb Numbbb of Votes— Constitution and Statutes op Mis- 
sissippi. 

Whare a majority of two-thirds of the votes actually cast at an élection are 
In favor of the issuance of county bonds, this is a compliance with the constitu- 
tion and laws of Mississippi, and it is not necessary that two-thirds of the reg- 
istered voters of the county should vote in favor of the issuance. GarroU (Jo. 
V. Smith, 111 U. S. 556; B. G. 4 Bup, Ct. JRep. 539; and Hawkinu v. Carroll Oo. 
50 Misa. 735, followed. 

At Law. 

E. L. Riissell, B. B. Boone, and A. J. Russell, for plaintiff. 
Butler é Carroll and Muldrow, Nash é Alexander, for défendant. 
HiLL, J. The questions now presented arise upon plaintiff's de- 
murrer to defendant's third, fourth, fifth, sixth, and seventh pleas. 
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The déclaration avers that the plaintiff is the hona fide holder, for 
value, of the bonds and coupons described in the déclaration, wMch 
were issued by the board of supervisors of Oktibbeha county, on the 
first dayof Juîy, 1873, in payment for the capital stock of the Mobile 
& Ohio Eailroad Company, subscribed for by the said board, and which 
was authorized by the constitution and laws of the state of Missis- 
sippi and by the vote of the qualified voters of said county, taken at an 
élection duly held to détermine whether or not said subscription should 
be made and said bonds issued. To this déclaration the défendant 
interposed said spécial pleas. The third, in substance, avers that 
said subscription was made and bonds issued upon the promise and 
undertaking upon the part of said Mobile & Ohio Eailroad Company 
that said company would build a branch of said railroad to extend 
through said county for 30 miles, and tbat said road was only bnilt 
and operated to Starkville, a distance of only 1 1 miles, and that said 
railroad company now lails and refuses to extend said railroad fur- 
ther. This plea does not aver that the plaintiff had any notice of such 
failure and intention not to extend such railroad further, and, the 
bonds and coupons being negotiable obligations, the matter set out in 
this plea, if otherwise a good défense, fails to set up a valid défense to 
plaintiff 's action; therefore the demurrer must be sustained to this 
plea. The fourth plea substantially avers that at the time said bonds, 
with coupons attached, were received by the plaintiff, said Mobile & 
Ohio Eailroad Company did not intend to extend said railroad to 
Starkville, but does not aver that at the time said obligations were 
received by plaintiff, that plaintiff knew that said obligations were 
issued upon the condition that the said railroad should be extended 
beyond Starkville, or that it was not intended so to do; consequently, 
the plea does not set up a valid défense to plaintiff's action, and the 
demurrer must be sustained to this plea. The fifth plea, in substance, 
avers that said bonds were obtained by covin, fraud, and misrepre- 
sentation of the said Mobile & Ohio Eailroad Company and others, 
and plaintiff, and that plaintiff had knowledge of the same ; but, under 
the rulesof pleading in force in this state, and in this court, the facts 
constituting such fraud, covin, and false représentations must be set 
out in the pleadings. Tittle y.Bonner, 53 Miss. 578; Code Miss. §§ 
1536, 1546. This not having been done in the plea, it does not set 
out a valid défense to plaintiff's action, and the demurrer must be 
sustained to this plea. 

The sixth and seventh pleas constitute but one plea, and will be 
considered together. They, in substance, aver that said bonds are void 
because, as it is averred, two-thirds of the qualified voters of said 
county did not vote at the élection held to aseertain whether or not 
said bonds should be authorized to be issued, and that plaintiff, when 
said bonds were received, knew that two-thirds of said qualified voters 
did not vote in favor of their issuance ; but it is not averred how many 
votes were cast at said élection, nor the number of qualified voters in 
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said oonnty, nor how many votes were oast in favor of, and how inany 
against, anthorizing the issaauoe of said bonds and coupons. This 
ehoald be done to enable the court to décide from the faoe of the 
pleadings whetber or net this défense is a valid one. The bonds, as 
sbown from tbe déclaration, were issued on the fir^t day of July, 1873, 
and the presumption is that they were then or soon after delivered to 
the Mobile & Ohio Eailroad Company. According to the décision of 
tbe suprême court of the United States in the case of Carroll Co. v. 
Smith, 111 U. S. 556, S. G. 4 Sup. Ct. Eep. 539, if a majority of 
two-thirds of the votes, actually cast at said élection were in favor of 
the issuance of the bonds, it was a oompliance with tbe constitution 
and laws of the state, and that it was not necessary that two-thirds 
of the registered voters of the county should vote in favor of the issu- 
ance, as was held by the suprême court of Mississippi in the case of 
Hawkins v. Carroll Co. 50 Miss. 735. This court is bound to follow 
the décision of the suprême court of tbe United States in the case of 
Carroll Co. v. Smith, 111 U. S. 556, S. G. 4 Sup. Ct. Eep. 539, con- 
Struing this identical clause of the constitution of the state of Mis- 
sissippi. The pleas do not constitute a valid défense to plaintiff's 
déclaration. The resuit is that tbe demurrer must be sustained, with 
leave to défendant to plead over. 



Allen and another v. PieepOnt. 
[Virouit Court, D. Conneeticut. Decetnber 27, 1884.) 

PBIKCIPAIi and AGBNT — CONTRACT TO PnOCURE AdYBBTISBMENT— AOBNT PeB- 
BONAIiIiT InTERESTED — ACTION FOR COMMISSIONS. 

A flrm of brokers, as agents for défendant, undertook to hâve his adver- 
tisements inserted in country newspapers, the proprietors of which were will- 
ing to furnish the required space for the required time upon the faith of de- 
fendant's written promise to sell to them from one to three feed-cutters, man- 
ufactured by him, at a reduced priée, — the réduction in the prioe being the 
compensation which the puljlisliers were to receive. The défendant was thua 
to advertise his implements and sell them at a profit, and agreed to pay the 
brokers iive dollars per newspaper for insertions so made. Instead of carrying 
ont this arrangement the brokers had the advertisements inserted in news- 
papers in which they owned at the time, by contract with the publishers, the re- 
quired space, or in which they had procured the insertion of the advertise- 
ments solely by a considération moving from themselves, and the obtaining the 
implements was no inducement to the newspaper proprietors. The agents in- 
tentionally prevented the défendant from receiving ail the beneflts which they 
undertook to obtain, and made only a nominal performance of their contract. 
On the refusai of défendant to pay the agreed commissions they brought suit 
therefor. Held, that they had not acted in good faith, and were not entitled to 
recover. 

E. P. Arvine and Talcott H. Russell, for plaintiffs. 
John W. Alling, for défendant. 
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SmPMAîi, 3". This is an aciion at law upon the followîng contract, 
which was entered ÏDto on August 1, 1883, between the plaintiffs,- 
who are advertising agents or brokers, and the défendant, wào is a 
manufacturer of agricultural implements: 

"Allen Bros. — Gentlemen: You are hereby authorized and employed 
to contract for us for the insertion of our advertisement, as furnished by ua, 
in any number of country newspapers, not to exceed flve hundred; said ad- 
vertisement to occupy a space of four inches, single cohimn, for a period ôf 
six'montlis. 

"You are aiso authorized to make, sign, and deliver for us, and in our 
name, three due-bills in favor of each publisher, or order, and we agrée to 
acaspt each in the folio wing manner, and not otherwise, to-wit: When ac- 
companied by $16, (sixteen dollars,) in cash, as full payment for one of our 
10 Baldwin American feed-cutters, the list price being $26, the three due- 
bills calling for three cutters. 

"We further agrée to pay you for your services a cash commission of flve 
dollars for each paper in which you procure the insertion of the above ad- 
vertisement ; said commission to be due and payable upon présentation of a 
copy of each paper containing the advertisement, and a contract of the fol- 
lowing form signed by the publisher: 
"Paper, 



"Town, , State, . 

"Date, , 188— 

"Allen Bros. — Gentlemen: The undersigned hereby agrées to insert the 
four-inch single-column advertisement of C. Pierpont & Co. for a period of 
six months, and to send you a copy of paper each weelc during the term of 
this contract, in considération of which you are to f urnish the above adver- 
tiser's dae-bill as per agreement. 

[Signed] " 

" We also authorize you to f urnish ail the eleetrotypes necessary to carry 
ont the contract, and agrée to pay you 19 cents apiece for each electrotype 
used. 
" You to forward said cuts to papers at your own expense. 
"This agreement to be and remain in force for a period of one year. You 
are to discontinue making arrangements for our advertisements any time we 
giveyou written notice to that efifect; ail business in transit applying on this 
contract. C. Pieepont & Co. 

"D. W. Baldwin, Atty. 
[Signed in duplicate.] "Allen Bkos." 

The eomplaint avers that in pursuance of said agreement the plain- 
tiffs afterwards procured the insertion of the defendant's advertise- 
ment in 188 country newspapers for a period of six months, each ad- 
vertisement in each paper occupying the space of four inches; and 
also procured the exécution of 188 contracts, one signed by the pub- 
lisher of each of said newspapers, corresponding with the form de- 
scribed in the contract between the parties to the suit, and delivered 
said contracts to the défendant; and that the plaintiffs also furnished 
one electrotype for each of said papers, and furnished to the défend- 
ant copies of each of said newspapers containing said advertisements, 
and requested payment of the commissions; but that the défendant has 
only paid the sum of $129.75, being the amount due for the commis- 
sions upon and the eleetrotypes for advertisements in 35 newspapers. 
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The tbird, fourth, fifth, sixth, and eiglith paragraphs of the defend- 
ant's answer are as foUows : 

(3) "The défendant avers that if the plaintiffs did procure the insertion of 
said advertisement in any of said papers, or did procure the exécution of any 
of said contracts, that the publishers of said papers were induced to exécute 
said contracts and insert said advertisements, not by reason of the undertals- 
ing of the défendant to f urnish to said publishers said three cutting>machines 
for the price of $16 dollars each, being a réduction of $10 from the défend- 
ant' s regular list-price, as was provided in said agreement, Exhibit A, but solely 
by reason of an especial pecuniary or other valuable considération directly 
paid or promised to said publishers by the plaintiffs, and in many instances 
the plaintiffs had previously bought the advertising space in which the ad- 
vertisements in question were to appear, or otherwise owned or controlled 
such space, and in such instances the plaintiffs simply directed the proprie- 
tors of said papers to insert in such space the advertisements in question, and 
the furnishing to said proprietors of such newspapers the due-bills in ques- 
tion was no inducement whatever to the insertion of the advertisement In 
their newspapers. 

(4) "At said price of $16 for each machine there would be a considérable 
profit to the défendant, viz., a profit of $5 on each machine over and above 
the actual cost of tlie sarae, which fact the défendant stated to the plaintiffs 
at the time said Exliibit A was executed. And it was also then stated by 
and between the parties that every proprietor of a paper undertaking to pub- 
lish said advertisement, in considération of a right to buy of the défendant 
from one to three cutting-machines at $16 each, would at least buy one; and 
so that the profit to the défendant on each sale would nearly pay the commis- 
sion of the plaintiffs in procuring said contract. 

(5) "Noue of the proprietora of said newspapers with whom the plaintiffs 
claim to hâve negotiated the publication of the defendant's advertisement, 
nor the indorsee of any due-bill issued to said proprietors by the plaintiff, as 
provided by the agreement, Exhibit A, hâve ever sent to the défendant $16 
for any cutting-machine, or negotiated with the défendant in any way in re- 
lation thereto. 

(6) "On or about October 14, 1882, the plaintiffs presented to thedefendant 
copies of twenty-flve newspapers containing said advertisement, and twenty- 
five contracts which purported to hâve been made by the publishers of said 
papers. " 

(8) "The défendant, believing that said 25 contracts had been procured by 
the plaintiffs in pursuance of said agreement, Exhibit A, did, on or about 
November 4, 1882, pay to the plaintiff $129.75." 

The answer also allégés that on October 18, 1882, the défendant 
notified, in writing, the plaintiffs to eease the making of any more of 
said contracta. The défendant also allèges the facts in the recited 
paragraphs, by way of counter-claim, to recover from the plaintiffs 
$129.75. The plaintiffs demur to the sufficiency of the third, fourth, 
and fifth paragraphs, which substantially contain the défense, and 
also to the sufBciency of the averments in the counter-claim. 

The défense is, in fact, though not in form, that of fraud ; and the 
counter-claim is based upon the theory that the money which was paid 
by the plaintiff was obtained from him through, and in ignorance of , 
the subsequently ascertained fraud. 

The plaintiffs are brokers, and as agents for the défendant undertook 
to perf orm for him the service specified in the contract, and thereby 
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obtain for him the benefits which would naturally resuU from the 
honest and f air f ulfiUnient of their agreement. The service was to 
obtain the insertion of his advertisement in newspapers, the proprie- 
tors of which were willing to furuish the required space for the re- 
quired time upon the faith of his promise to sell to them from one 
to three feed-cutters at a reduced priée. The publishers were to re- 
çoive their compensation in the réduction of the priée of the imple- 
ments, and, if they had published the advertisements in order to be 
able to buy feed-cutters at a reduced rate, they would probably bave 
made the purchase. The défendant was to advertise his feed-cutters 
and also to sell them at a profit, and for the labor and time spent in 
obtaining this double benefit he was to pay five dollars per newspa- 
per. The advertisements and the sales were each important; the 
latter might be as important as the former. The plaintififs knew 
the importance to the défendant of having the advertising done upon 
the terms which he proposed, as is apparent from paragraph 4 of the 
answer, but they fraudulently executed their undertaking in such a 
manner as to deprive him of a material part of the benefit which 
would naturally bave resulted from the honest performance of their 
contract. They actually performed the work intrusted to them, 
either by inserting the advertisement in newspapers in which they 
had previously bought the requisite space, or the right to control such 
space, or by hiring the proprietors to insert the advertisement upon 
some considération moving from themselves. In ail cases the exé- 
cution of the contract by the publishers was a mère form, and the 
opportunity to buy feed-cutters at a reduced price did not enter into 
the considération for printing the advertisement. The plaintiffs 
made a nominal and apparently literal, but did not make a substan- 
tial and real, performance of their contract, and the services which 
they rendered were to a great extent a sham. They went through 
the appearance of doing what they undertook to do, and nowask for 
full compensation from the défendant as if pretense was équivalent 
to reality. 

The elementary principles which govern the décision of the case 
are stated in ail the text-books, and in one of them very clearly, as 
foUows : 

"One of the rules, which will be found more particularly applicable to the 
relation of principle and agent is tlie one ' that good faith should always be 
observed,' and also the one that an agent cannot act, so as to bind his prin- 
cipal, when he has an adverse interest to him In himself. This rule, says 
Mr. Justice Story, ' is founded on the obvions considération that the princi- 
pal bargains in the employment for the exercise of the disinterested skill, dil- 
igence, and zeal of the agent for his exclusive benefit." Petgr. Princ. & 
Ag, 25. 

The second of thèse principles is applicable to ail the instances in 
which the plaintiffs furnished their own advertising space in the va- 
rions newspapers for the use of the défendant. They were agents 
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to buy advertising space, and were also sellers of theîr own prop- 
erty. They made the actual contract with themselves, and went 
through the form of obtaining the contract which they were employed 
to obtain. The agent to buy property, who, in the pretended dis- 
charge of his agency, sells his own property to his principal, without 
his knowledge, is not entitled to commissions. The first of thèse 
principles is applicable to the claim of the plaintiffs for commissions 
npon the other advertisements. By a pecuniary or other considéra- 
tion moving from themselves, they obtained the insertion of the ad- 
vertisements, but by this course of conduct they intentionally pre- 
vented their employer from receiving the other benefits which they 
undertook to obtain for him. It is true that they performed a part 
of the service which they entered npon, and many cases may be sug- 
gested in which an agent should receive compensation, although he 
has not^carried out an undertaking exactly upon the terms upon which 
it was intrusted to him. 2 Kent, Comm. 619, (6th Ed.) But in this 
case an important part of the business which they undertook to do 
was aetually, though not in form, omitted to be done, and was omitted 
by a coui'se of conduct which was a breach of the good faith which 
it is indispensable should be observed between the principal and agent. 
It may be said that the plaintifs should receive the sum which was 
agreed to be paid for the electrotypes which they might furnish to 
the différent newspapers, but those electrotypes were to be furnished 
to those papejrs in which the advertising was done, upon the terms 
which the agents were employed to obtain ; and it has heretofore been 
said that thèse terms were entered into by ail the proprietors only 
as a matter of form. 

There are other grounds of demurrer, technical in their character, 
which I do not consider of importance. The demurrer ia overruled. 



O'Brien ». Union Mut. Life Ins. Co.* 

(Oireuit Court, D. Minnetota. December Term, 1884.) 

LiPE Insukanck— Prepaymknt of Phemium— Waiver bt Agent — VALroiTT op 

POLICT. 

Although in the printed policy aûd the application for life Insurance it ia 
stated that no policy will be considered valid and bindlng until the premium 
is paid, a gênerai agent of a foreign company may waive such condition and 
' give crédit i and as the évidence in this case shows that the delivery of the 
policy in suit was unconditional, and that the agent did in fact waive the terms 
thereof requiring prepayment, the policy should be held valid, and plaintiâ 
allowed to recover the amount of Insurance, with intereat, after deducting the 
amount of premium due and unpaid. 

At Law. 

JReported by Robertson Howard, Esq., of the St. Paul bar. 
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Thomas H. Quin, for plaintiff. 

^. D. /îTei/es, for défendant. 

Nelson, J. This suit is broughf; by Mary O'Brien against the 
Union Mutual Life Insurance Company, to recover upon a policy of 
insurance, dated December 4, 1884, for $1,000. The insured, Eich- 
ard J. Vaughan, died Marcb 16, 1883. The évidence showed that 
among his papers was found this policy on his life, payable to hia 
mother, Mrs. Vaughan, now Mrs, Mary O'Brien, accompanied by a 
receipt, signed by the agent of the insurance company in the state of 
Minnesota, for the amount of the first premium; and the policy, with 
the admission of death and the receipt, being ofFered, the plaintiff is 
entitled to a judgment, unless the défendant can overcome the prima 
fade case presented upon the proof thus offered by the plaintiff. The 
policy contains the following clause : 

"If any premium, or any installment of premium, on this policy shall not 
be paid when due, the considération of this contaract shall be deemed to bave 
failed, and the company siiall be released Irom liability, except as hereinafter 
provided; and the only évidence of payment shall |3e the receipt of the com- 
pany, signed by the président or secretary." 

And again : 

"The contract between the parties heretois completely set forth in this pol- 
icy and the application therefor, talcen together, and none of its terras eau be 
modified, nor any forfeiture under it waived, except by an agreement in writ- 
ing signed by the président or secretary of the company, whose authority for 
this purpose will not be delegated," 

The application for insurance substantially recites the same pro- 
vision. In the application, which is a part of the policy, it is stated — 

"That it will constitute no contract of insurance until a policy shall first 
hâve been issued and delivered by the said company, and the flrst premium 
thereon actuaDy paid, during the continuance of the life proposed for insur- 
ance in the same condition of health as described in the application." 

It appeared upon the trial that the application for insurance was 
taken on the solicitation of J. J. Hart, acting on the behalf of the 
défendant, who made it out and sent it to Minneapolis to the mana- 
ger of the company for Minnesota and Dakota, A. K. Shattuck, who 
bas gênerai charge of the defendant's business. The application was 
dated November 27, 1882. No premium at that time was paid to 
Hart, but Vaughan promised to pay for the policy as soon as it is- 
sued and was delivered. The application was sent to the superin- 
tendent of the western agencies at Chicago, and in due course of time 
the policy in suit and receipt, dated December 4, 1882, were received 
by the Minneapolis agent, who entered it in bis register of policies, 
and inclosed it in an envelope with the following letter, dated De- 
cember 11, 1882, an.d sent it fo Vaughan: "Dbar Sib: Inclosed 
find your policy 76,494. The first semi-annual premium will be due 
December 15, 1882. We trust you will find your policy satisfactory, 
A, K. Shattuck, Manager." The books of the company, and the évi- 
dence of the manager, show that no premium was ever paid, and an 
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effort is made to show by the évidence of Hart — and he so testified — 
tiiat in a conversation with Vanghan before he died, and five or six 
weeks after the policy was sent by the Minneapolis agent, he stated 
tbat "he would give up the policy, as he did not feel able to pay for 
it, and would return the policy to Shattuck." He never did so, how- 
ever. I hardly think this testimony is admissible, Vaughan being 
dead, and no one présent at the conversation but Vaughan and wit- 
ness. However, giving it full force and elïect, in connection with 
the other évidence of the defendant's witnesses, Messrs. Shattuck 
and Lawrence, it is clear to my mind tliat the company, through its 
agent, waived the cash payment and delivered the policy, giving him 
time to pay the premium. In so doing, the contract of insurance 
was complète, whether the company charged the agent with the 
amount of the premium when the policy was delivered without actual 
payment or not, and although no return of premium was ever made 
to the company. 

The défendant received the policy in December, 1882, and as late 
as January 9, 1883, th'e manager addressed a letter to Vaughan, call- 
ing his attention to the amount of premium due and requesting its 
payment, thus recognizing the contract of insurance. Itwas notun- 
usual for pblicies to be delivered without cash payments, as appears 
by the testimony, but in every instance previous time notes were taken 
for the amount of the premium due, and thèse notes were furnished 
the agents by the company. It is urged that the company's agent or 
manager had no authority to deliver policies without the payment of 
the semi-annual premium, or receipt of a note for it; but the tacts in 
the case, including the letters of the agent, Shattuck, show clearly a 
crédit was intended; and it is well settled that although in the printed 
poliuy and application it is stated that no policy will be considered 
valid and binding until the premium is paid, yet an agent like Shat- 
tuck, representing a foreigh company, may waive such condition and 
give crédit, and such appears to be the manner of conducting the 
business of the company by the manager in this state. There is no 
évidence that the policy was delivered to the assured on condition 
that the premium should be paid or the policy returned. Vaughan 
agreed with the solicitor, Hart, November 27, 1882, to take the insur- 
ance and pay the premium when he went to Minneapolis, or send the 
money, and the policy was delivered on such terms. He failed to 
fulfiU his promise and did not return the policy. That such failure did 
not render the contract of insurance invalid, and that the manager 
did not so regard it, is clear; for as late as January 9, 1883, he wrota 
a letter to Vaughan, above referred to, which reads as foUows : "Jan- 
uary 9th. Richard J. Vaughan, Faribault, Minn. — Deae Sir : Please 
remit f 16.13, the first semi-annual premium on your policy of $1,000. 
It was due the first of this month, but we overlooked you. Please 
respond at once. EespectfuUy, A. R. Shattuck." This letter recog- 
nizes the contract of insurance as valid and subsisting. If agents of 
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insurance companies do not intend to give crédit for the payment of 
premiums, they should not deliver the policies without payment. 
There is no évidence in this case to indicate a oonditional delivery of 
the policy. On the contrary, I am ojf the opinion that the agent waived 
the terms of the policy requiring the prepayment of the premium be- 
fore the policy took effect, which was binding upon the company. The 
plaintiff is entitled to a judgment for the sum of $1,000, with inter- 
est from May 29, 1883, to date, deducting theamonntof the premium 
due, $16.13. Judgment will be entered for that amount. 



MeEEILL V. TOWN OP MONTIOELLO. 

{dreuit Court, B, Indîana. Deoember 20, 1884) 

1. McNicipiL Bonds— AuTHOBiTir of Indîana Towns to Issue fob 8ai,e — In- 
DIANA ACT OF 1852, j 27— REVISION OF 1881, H 3342-3345, 3348, 3349. 

An incorporated town in ludiana ma3r issue bonds for sale in the market to 
raise money to meet at maturity a lawful indebtedness for which it has no other 
légal means of providing payment, 
3. 8ame— " FuNDiNG Bonds." 

That the bonds so issued purport to be " funding bonds " will not affect their 
validity. 

On Demurrer to Eeply. 

Roache & Lamme and Harrh é Calklns, for plaintiff. 

David Turpie and W. E. Ukl, for défendant. 

Woods, J. This action is brought to recover principal and interest 
of 143 bonds of $100 each, with coupons attached for interest at the 
rate of 7 per cent, per annum. The complaint allèges the exécution of 
the bonds by the défendant, default in the payment of the second inter- 
est coupons, and that the plaintiff had eleeted to treat as due the 
principal of each bond, and before bringing the suit had notified the 
défendant of this élection. Copies are filed with the complaint, of a 
bond and one coupon, which read as follows : 

ExHiBiT A. (CoPY OF Bond.) 

United States of America. 

No. 1. State of Indîana. $100. 

Ftmding Bond of the Toum of Montîcéllo. 

Ten years after date, the town of Monticello, in the county of White, state 
of Indiana, promises to pay to the bearer, at the Importers' & Traders' National 
Bank, New York, one hundred dollars in gold, with interest thereon at the 
rate of seven per cent, per annum, payable annually in gold at the same 
placOj upon présentation of the proper coupon hereto attached, without any 
relief whatever from the valuation or appraisement laws of the state of In- 
diana. The principal of this bond shall be due and payable at the option of 



590 FBDEBAL BBPOETEB. 

the liolder, on thé non-payment, af ter due présentation of any of said coupons, 
for ninety days af ter the maturity thereof . 

ïhia bond is one o£ a séries of $21,000, authorized by the said town, by an 
ordinance passed by the board of trustées thereof, on the thirteenth day of 
May, 1878, for the purpose of f unding the indebtedness of the said town. 

In Avitness whereof, the board of trustées of the town of Monticello hâve 
caused this bond aud the coupons thereof to be signed by their président and 
clerk, and the seal of the town to be afflxed hereto, at the said town of Mon- 
ticello, this twentieth day of May, 1878. ' R. W. Christy, Président. 

Attest: F. Bofikgeb, Clerk. 

(CoPY OF Coupon.) 

The town of Monticello, Indiana, will pay the bearer, in gold coin, seven 
dollars, without relief f rom valuation or appraiaement laws of the state of In- 
diana, at the Impôrters' & Traders' National Bank, New York, on the twen- 
tieth day of May, 1880, being one year's interest on Bond No. 1. 

E. W. Cheisxy, Président. 

Attest: F. Bofingee, Clerk. 

The sixth paragraph of answer, in substance, is this: 
That the défendant is, and when the bonds mentioned were issued, 
was, a town incorporated under the gênerai laws of the state of In- 
diana, and possessed of such powers only as were conferred by law 
upon sueh bodies ; that upon the twenty-fourth day of January, 1869, 
upon and in compliance with a pétition of its school trustées, the de- 
fendant, by its board of trustées, enacted an ordinance to the effect 
that bonds of the town to the amount of $20,000, with coupons for 
interest at the rate of 10 per centum, be issued to the school trustées 
of the town to aid in the building of a school-house ; that afterwards, 
on the first day of May, 1869, the town issued its bonds acoordingly 
to the amount stated, to mature 10 years after date ; that thèse bonds 
were sold, and yet remain outstanding and unpaid obligations of the 
town, as to the principal sum thereof, and are, and when the bonds 
in suit were issued, were, the only indebtedness of the town ; that on 
the eleventh day of May, 1878, a pétition was presented to the trus- 
tées of the town by the owners of taxable property therein, which pé- 
tition (omitting date and the names of signers) reads as follows: 

"The undersigned, citizens of the town of Monticello, Indiana, and owners 
of the taxable property therein, respeetf ully pétition that you, as trustées of 
said town, contract a loan for said town, for the purpose of paying the indebt- 
edness thereof, in the sum of twenty-one thousand dollars." 

That afterwards, on the same day, the board of trustées entered in 
their record the foUowing ordinance : 

"Be it ordained by the board of trustées of the town of Monticello, Indiana, 
that said town issue bonds in the sum of twenty-one thousand dollars, in de- 
liorainàtions of One hundred dollars, bearing interest at the rate of seven per 
centum per annum, payable in gold, to provide the means with which to pay 
thé indebtedness of said town; and be it further ordained, that when said 
bonds are issued they be plaeed in the hands of J. C. Wilson, amember of 
the board of trustées, for negotiation and sale; and be it further ordained, 
that said bonds shall not be sold at a price less than ninety-four cents on the 
dollar." 



MEBBILIi V. lOWN 07 MONTIOBLLO. 591 

That afterwards, on the twentieth day of May, 1878, there were 
made and issued by the board of trustées of said town the cçupon 
bonds of the town to the amountof $21,000, each entitled "Funding 
Bond of the Town of Monticello," and purporting to be issued "for the 
purpose of funding the indebtedness of said town;" that thèse are the 
bonds and coupons sued on ; that when issued they were delivered to 
J. C. Wilson, under the ordinanoe aforesaid, who negotiated andsold 
them upon his own aceount, and converted the proceeds to his own 
use, the town not having received any part of the proceeds. A de- 
murrer to this answer, for want of f acts, was overruled. Merrill v. 
Town of Monticello, 14 Fed, Eep. 628. 

The reply, which is now in question, besides other things not deemed 
material to be stated hère, coutains allégations to the effect f ollowing : 

That said Wilaon negotiated and sold the bonds on June 1, 1878, in the 
market at par, for cash, and delivered them to thepurchaser, for and on behalf 
of the town, and received froni the purchaser for the town the priée, to-wit, 
$21,000; that thereafter, in July, the plaintifE bought one hundred and forty- 
three of the bonds, being those sued on, in open market in the city of Boston, 
at par, and paid cash therefor, without notice of the failure of Wilson to pay 
the money received by him therefor to the défendant; that there was lawful 
authority for the issuanee of the bonds, because the town was without means, 
and without power by tax levies or otherwise to obtain means, to pay ita said 
indebtedness then due and about to become due. 

Is this a good reply ? Manifestly the case, presented differs essen- 
tially from that shown by the answer, in this : The reply shows a ne- 
cessity to borrow money to meet at maturity an indebtedness, for 
which, under existing laws, the town had no other means of providing 
payment. The question, therefore, is whether, under this necessity, 
the town had power to borrow and to give bonds for the amount of the 
loan. If 80, it is insisted that the authority mu st be found in section 
27 of the act of 1852, (section 3342, Eevision 1881,) which reads as 
foUows : 

"No irtcorporated town under this act shall hâve power to borrow money 
or incuf any debt or liability, unless the citizen owners of flve-eighths of the 
taxable property of such town, as evidenced by the assessment roll of the pre- 
ceding year, pétition the board of trustées to contract such debt or loan. And 
such pétition shall hâve attached thereto an affldavit verifying the genuine- 
ness of the signatures to the same." 

In 1867, 1869, 1873, and 1875, spécial laws were pasaed defining 
the powers of cities and towns in Indiana to borrow money for the 
purchase of grounds for school-houses, and for the building of sohopl- 
houses, and anthorizing the issue and sale of bonds to obtain money 
for thèse purposes. The provisions of thèse laws, so far as yet in 
force, are eontained in sections 3343, 3344, 3345, 4488, and 4489 of 
the Eevision of 1881. In Clark v. Noblesville, 44 Ind. 83, it was held 
that section 27 of the act of 1852 was repealed by the act of March 
3, 1873, (sections 4488, 4489, supra,) for the purposes specified in the 
latter act. By the same raie section 27 must be deemed to hâve been 
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repealed by the act of 1867 in respect to the subjects embraced in 
that act. The ûrst section of the act of 1867 was amended by the 
act of 1869, and superseded by the act of 1873, whereby the maxi- 
mum amount for which bonds of tbe kind provided for in thèse acts 
may be issued was made $50,000, instead of $30.000, which was the 
maximum under the act of 1867. The bonds issued by the town of 
Monticello in 1869 were executed under the act of 1867, as amended 
in 1869, and became an unquestioned indebtedness, which, when it 
should become due, the town was bound to prépare to pay, and for 
this purpose, it is conceded by counsel, the town had authority, in 
the manner prescribed in section 27, to borrow money. This involves 
the proposition, which I think true, that while debts for school prop- 
erty can be contracted and bonds given therefor only upon compli- 
ance with the spécial acts aforesaid upon that subject, yet if, by rea- 
son of the insufficiency of the tax levies authorized by those acts, it 
becomes necessary to borrow money for the payment of sueh debts or 
bonds, it must and may be done in the manner prescribed in section 
27 of the act of 1852, which, for such purpose, is still in force. But, 
while conceding the power to borrow, counsel deny the validity of the 
bonds issued in this instance, and upon this point make the foUow- 
ing argument: 

"ïo borrow money is not to fiind an indebtedness; neither does it imply, 
nor by necessity cai'ry with it, a power to issue bonds for sale generally, or to 
sell such bonds in the market. This power is entirely différent from a power 
to issue bonds generally for sale in the money market; and this grant of 
power is clearly liraited by the phrase at the end of section 3842, ' to contract 
such debt or loan.' ïhe implied power of the town under the express power 
80 granted, according to the authoritative judicial décisions thereon, only 
went to the extent of issuing a bond to the holder of a debt against the town, 
or to one who had lent his money to it. But the plaintiff does not claim to 
hâve been a creditor of or lender to the town, or to bave bought the bonds 
of one who was such creditor or lender; he claims to hâve bought of one to 
whom the bonds issued were sold. We claim that the town had no power to 
issue its bonds for sale generally, or to sell thom to any party, under the act 
of 1852. It had the express power, under section 27, to contract a loan, and 
the implied power, hence, to issue a bond to the lender; and it had the implied 
power to issue new bonds, in lieu of the old ones, to the holders of the old 
bonds, upon such time and terms as might be agreed upon betweeu the town 
and the holders of the old bonds. See OUy of Galena v. Corwith. 48 111. 423. 
Hence there was no imperative necessity to issue bonds generally for sale 
upon the market. This pétition is regular in its form, and was signed by the 
requisite number of owners of taxable property in the town, under section 
27, before cited. This was ail lawful enough, and in accordance with it the 
board of trustées might hâve made an ordinance for the negotiation of a loan 
and the issue of the town bonds to the lenders. But the board of trustées 
did not do this. Instead, they passed an ordinance authorizing the issue of 
bonds for sale generally, and directing their sale. Now we suhmit the ordi- 
nance does not follow the pétition nor the statute. The power of a munici- 
pal corporation to issue bonds is not, nor does it imply, a power to sell such 
bonds. Gould v. Sterling, 23 N. Y. 439 ; Daviess Co. Ct. v. Howard, 13 Bush, 
(Ky.) 102; Police Jury v. Britton, 15 Wall. 566. There was, when thèse 
bonds were executed, no law in Indiana authorizing towns to fund their in- 
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debtedness by an issue and sale of bonds for that purpoae. The législature 
passed such a law in 1879, after the bonda in suit were issued." 

After elaborating thèse views, counsel conclude by saying: 
"We think ifc well settled in Indiana that section 27 of the act of 1852, the 
debt-makiiig statute of towns incorporated thei-eunder, is net a grantof power 
at ail, but an inhibition of its exercise, except upon certain conditions." 

And in support of this proposition they cite Pratt v. Luther, 45 
Ind. 257, 

We will consider this question first. In the case referred to ît is said 
of this section that "it is subséquent to the one which defines the powers 
and prescribes the duties of the board of trustées, and is to be regarded 
as a limitation upon the powers previously granted." This view was 
followed in this case in the opinion upon the demurrer to the answer, 
and is, doubtless, true ; but it by no means excludes the further prop- 
osition that, besides limiting the powers expressly gr;anted, it raises 
an implication of the right to borrow, or to incur debt or liabilifcy, 
upon the conditions, and in the manner prescribed, incidental and 
auxiliary to the express powers given, to be exercised whenever nec- 
essary to the proper use of such express powers. Withont such a 
provision, it may be doubtful whether the power to borrow would be 
implied as incidental to the ordinary powers of a municipality. Dill. 
Mun. Corp. §§ 81, 82, 407. With this provision, I think there can 
be no reasonable doubt of it, Indeed, this much was inf érable from 
the décision in Pratt v. Luther, and is explicitly stated in the later 
case of the Second Nat. Bank v, Town of DanvUle, 60 Ind. ,504. The 
question in the latter case was whether or not certain notes given by 
the town, upon the purchase of a fire-engine, were valid; and, after 
reeiting the clause authorizing the purchase, and also the twenty- 
seventh section, the court says: 

"The flrst of the sections of the statute authorized the town to purchase an 
engine for cash. The second gave the town power, on the proper pétition, 
to contract a debt in two modes: one by purchasing an engine on crédit, and 
the other to createa debt by way of a loan, to raise the money to pay for it on 
its purchase." 

And the court held that the notes of the town, "commercial or 
otherwise," were lawfuUy made. See, also, Clarkv. Toicn of Nobles- 
ville, supra ; Miller v. Board Com'rs, 66 Ind. 162, 166, 167; Thomp- 
son V. City of Peru, 29 Ind. 305; City of Oalena v. Corwith, supra; 
Gmn. V. Pittsburgh, 41 Pa. St. 278. While not, therefore, in itself a 
substantive grant of power, this twenty-seventh section of the statute 
clearly évinces the législative understanding and intent that the right 
to borrow, or otherwise contract debt or liability, might be employed 
as incidental to the express powers given in that or any subséquent 
act containing no inconsistent provision. And this, as it seems to 
me, includes a case where the power is necessary, in order to pre- 
vent default in the payment of obligations incurred under explicit 
authority, for the liquidation of which no other sufficient or exclusive 
v.22F,no.lO— 38 
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provision has been made. It is not to be iuferred from this that 
"the ûnancial necessity of the town can opéra te to enlarge its pow- 
ers," but only that such necessity may afford the requiaite occasion 
for their exercise. While the spécial acts of 186T and 1869 required 
levies of spécial taxes for payment of principal and interest of the 
bonds thereby authorized, not exceeding 50 cents on any $100 of 
taxable property, and one dollar on each poil, they contain no re- 
striction of the municipal iiability on such bonds to the spécial pro- 
vision so made; and conseqaently, when, as in this case, that pro- 
vision proved inadéquate, the town was liable generally for the 
deficiency, {U. S. v. County of Clark, 96 U. S. 211, Kimball v. Board 
Com'rs, 21 Fed. Ebp. 145,) and had the right to resort to its power 
to borrow. 

Having concluded that under the circumstances the town had the 
right to borrow, we corne to the question whether or not the bonds in 
suit were issued in the lawful exercise of that power. The argument 
for the défense, as we hâve seen, tums upon the supposed différence 
between a power to issue bonds to a lender and a power to issue them 
for sale in the market. It is concedéd, for the purpose of the argu- 
ment, at leaat, that the power to borrow existed, and that from that 
an implied power arose to issue negotiable securities to the lender; 
but it is insisted that this differs essentially from a right to put the 
bonds of thé town upon the market for sale. If there be a différence 
legally, in what does it consist? When a town wouid borrow money, 
how shall it find the lender ? Manifestly, from the power to borrow 
and the implied power to give the ordinary forma of obligation arises 
the further implication of right to seek the lender ; 'and in the absence 
of restriction in that respect, to seek him in whatever reaaonable man- 
ner and place he may be found, whether in the banks, on the boards 
of trade, or elsewhere. And since, in any case, the town must aet by 
an agent, I see no reason, except of policy not affecting the question 
of power, why it may not send its agent with bonds duly prepared for 
deJivery to be disposed of to any, who, upon the presoribed terms, will 
take them. In common parlance, and sometimes in the language of 
législative enactment, this is called a sale; but it is a misnomer, 
It is an issue or exécution of the bond, and the purohaser (so called) 
is a lender in fact, since, strictly speaking, a person, or corporation, 
cannot sell his own obligation. Until delivered to the other party, it is 
not an obligation, and only when delivered, whether to the highest 
bidder in open market or to the taker found in any other way and 
place, does it become effective and binding; and he who receives it 
and pays, or rather surrenders, hia money for it, is a lender, not dis- 
tinguishable legally from one who takes a bond payable to him in his 
proper name. Wherefore, as it seems to me, the alleged distinction 
between the concedéd power and the power exereised is not substan- 
tial; neither is it]'ustified by the cases cited in support of it. 

In Gould V, Sterling it was held that a town, empowered to borrow 
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money to aid in the construction of a railroad, conld net issue its 
bonds directly to the railroad company; and while the reason given 
for this ruling seems to me convincing, it is not applicable hère. 
The contrary, however, is deoided in Rogers v, Burlington, 3 Wall. 
654; Town ofVenice \. Murdock, 92 U. S, 49é; City of Savannah v. 
Kelly, 108 U. S. 184; S. C. 3 Sup. Ct. Eep. 468; Evansville, etc., 
R. Co. V. City of Evansville, 15 Ind. 395, and Second Nat. Bank v. 
Town of Danville, supra. In Police Jury v. Britton, it was held that 
a munioipality, possessed of "the power of levying taxes to defray the 
necessary expenditures of the jurisdiction," bas no implied authority 
to issue negotiable securities for the purpose of raising money or 
funding a previous debt. The case concèdes the right to give such 
obligations as incidental to the power to borrow, when that exists. 
In Daviess Co. v. Howard occurs the dictum that "the power to issue 
the bonds does not imply the power to sell;" but this was said in re- 
spect to a power given a county to subscribe to the stock of a rail- 
road company, and "to issue the bonds of the county for the amount 
of the stock subscribed, or any part thereof . " The point decided was 
that under this power the bonds could not be issued to the railroad 
company at less than par value nor sold at a discount for the pur- 
pose of obtaining money to be paid to the company upon the coun- 
ty's subscription to the stock. Neither explicitly nor by implication 
is it said or held that the power to issue bonds does not imply the 
power to sell or negotiate them in the sensé now under considération. 
The suprême court of Indiana, however, bas spoken on the subjeet: 
once directly, and oftener by implication. In Thompson v. City of 
Peru, supra, concerning the power to borrow, the court said: "The 
issuing and sale of bonds in the market is the most usual and ordi- 
nary method adopted by corporations to borrow money. " And, to the 
same effect, see Evansville, etc., R. Co. v. City of Evansville, and other 
cases already cited. 

The remaining inquiry is whether the bonds in suit are invalid be- 
cause they purport to be funding bonds. The pétition and ordinance 
pursuant to which they were issued say nothing of funding, and in 
terms embrace only the purpose of obtaining money to pay the town's 
indebtedness ; and consequently the legend, "Funding Bond," and the 
récital of the purpose to fund the debt, as I suppose, can be regarded, 
in any view, as nothing more than mistakes, in no way affecting the 
nature of the transaction nor of the securities, exoept, as was held 
in the opinion on the demurrer to the answer, to put the pnrchaser 
on inquiry. But since, upon the averments of the reply, we hold 
that the bonds were lawfully issued, and as a conséquence must hold 
that the town is bound by the acts of its duly-appointed agent, not- 
withstanding his failure to account for the moneys which he received, 
it is no longer material to consider whethér or not the paper is 
negoiiable by the law merchant, and the plaintiff a bonafide holder, 
Granting, however, if necessary, that thèse bonds, in a sensé, must 
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be regarded as funding bonds, I am of opinion that their issue was 
not unlawful on that accouut. To fund la "to put into the form of 
bonds or stocks bearing regular interest," and "to provide and ap- 
propriate a fund or permanent revenue for the payment of the inter- 
est." Webst. Dict. ; Bouv. Law Dict. By the same authority, a 
"funding System" is "a plan which provides that on the création of 
a public loan f unds shall immediately be formed and secured by law 
for the payment of the interest. and also for the graduai rédemption 
of the capital itself." If the bonds in question corne within thèse 
définitions, they corne equally -within the scope of section 27, whieh 
déclares that "for any debt contracted thereby the trustées shall add 
to the tax duplioate of each year, successively, a levy sufficient to pay 
the accrued interest on such debt or loan, with an addition of not 
iess than five cents on the hundred dollars, to oreate a sinking fund 
for the liquidation of the principal thereof." Instead, therefore, of 
the acts of 18Î9 and 1881 being the first to confer funding powers 
upon towns, those acts, while in some respects bestowing new power, 
in other respects constitute restrictions upon power already existing 
under section 27 of the law of 1852. I do not mean, of course, that 
section 27 contains or carries an implication of power to exécute a 
gênerai funding scheme, embracing a variety of debts, whether float- 
ing or bonded, due or not due, such as is expressly conferred in the 
act of Maroh 7, 1881, but manifestly any debt incurred under the 
restrictions of that section must be a funded debt, whether so called 
or not, and bonds issued therefor, if subject to no other vice, cannot 
reasonably be deemed invalid merely because they purport to be fund- 
ing bonds. 

Demurrer overruled. 



Martin and others ». Northwestebs Foœii Co.' 

(Girouit Court, D. Minnesota. December Term, 1884.) 

Sale — Offes aitd Acceptaiîcb bt Tblegraph — Coksummation oï Contbact. 
On December 30th N. W P. Co. telegraphed to M : " Are you prepared to 
make me priée by telegrapli to-morrow for 40,000 tons coal î Advise by wire, 
quick." M. telegraphed ncxt day : " Quantity named, delivered afloat, Toledo 
or Cleveland, as most convenient forboth, in about equal monthly installments 
during navigation, two eighly per ton, or two seventy if ail taken by October 
Ist; bothninetydays." N. W. F. Co. telegraphed : " Telegram received. Priée 
too high to secure trade. Want to buy this coal of you. Will give you until 
6th to figure freights and do better." On January 4th M. telegraphed : " Two 
fif ty-five, f ree on board vessels, Cleveland and Toledo, provided quantity named 
is taken hefore October Ist, in about equal monthly installments ; terms, ninety 
days. Bulk would probal)ly go via Cleveland, as undoubtedly most conven- 
ient to both ; but portion would hâve to go from Toledo, A possibly slightly 

lEeported by Robertson Howard, Esq., of the St. Paul bar. 
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lower oSer from parties representing Sandusky, you can offset by unquestion- 
ably seouring lower lake freights." On January 5th N. W. F. Co. answered : 
" Telegram received. You can consider the coal sold. Will be in Cleveland 
and arrange particulars nexi week." Meld, tbat there was no deflnite coutract 
and accepiance tlieicof. 

At Law. 

Gordon E. Cole and W. D. Cornish, for plaintiffs. 

O'Brien é Wilson, for défendants. 

Brewek, J. In this case of Martin é Co. against The Fuel Com- 
pany the question was argued yesterday afternoon at great length, 
and, as the conclusion to which I hâve corne is différent from the im- 
pression which I formed when the matter was first presented, the coun- 
sel wili beat- with me if I state in détail the reasons which hâve led 
me to my conclusion, — a conclusion reached after examining the au- 
thorities cited, and after consultation last nigbt with my brother Nel- 
son. 

I do not think there is any very great différence between counsel 
as to the rule of law that is applicable to cases of this kind. The 
question is, as stated by Gen, Cole, as to the application of that 
rule to the particuJar facts of this case. Of course, a contract can be 
entered into by telegram or letter just the same as it can be if parties 
sit down and reduce their agreement to writing, and the only question 
is, bave they by thèse letters or telegrams corne to a definite conclu- 
sion, — a proposition on one side, followed by a definite acceptance on 
the other? and where language is open to possibly two or three con- 
structions, we hâve to look at the surronnding situation to détermine 
what the parties meant by it. The question is, what was intended 
by the language which was used? Briefly, on December 30th, the 
défendant telegraphed to plaintiffs : " Are you prepared to make me 
price by telegraph to-morrow for 40,000 tons," and so on. " Advise by 
wire, quick." To that an answerwas sent on the next day: "Quan- 
tity named delivered afloat, Toledo or Cleveland, as most convenient 
for both, in about equal monthly installments during navigation, two 
eighty per ton, or two seventy if ail taken by October Ist; both ninety 
days." The défendant deciined that proposition in thèse words: 
"Telegram received. Price too high to secure trade. Want to buy this 
coal of you. Will give you until 6th to figure freights and do better." 
Of course, if there had been nothing beyond that, it would end the 
matter; but, on the fourth of January, the plaintifif telegraphed in 
this language: "Two fifty-five free on board vessels, Cleveland and 
Toledo, provided quantity named is taken before October Ist, in about 
equal monthly installments ; terms, ninety days. Bulk would probably 
go via Cleveland, as undoubtedly most convenient to both, but por- 
tion would hâve to go from Toledo. A possibly slightly lower offer 
from parties representing Sandusky, you can offset by unquestionably 
securing lower lake freights." That dispatch was sent on the 4th, 
and answered on the next day in this language : "Telegram received. 
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Ton can consider the coal sold. Will be in Cleveland and arrange pat' 
ticulars next week." 

Now, did that make a definite eontract between the parties, — a di- 
rect, unqualified acceptance of the terms offered? "You can consider 
the coal sold." Of course, that refers to the coal as offered upon the 
terms named in the telegram as to delivery, amount, price, etc. "Will 
be in Cleveland and arrange particulars next week." Does that op- 
erate as a limitation upon the forepart of this telegram? Does it 
mean to say, Your offer is accepted; we will take that coal, — consider 
the trade closed, — and next week I will be down to arrange for the 
shipment, the transportation from Cleveland and Toledo ? or does it 
mean, You can consider that this offer that you hâve made will be ac- 
cepted; that the terms of the eontract — the détails — will be arranged 
between us when I corne next week ? If it means the latter, — that 
there were détails, particulars, to be arranged, — then there was no def- 
inite, final, irrévocable, absolute acceptance. If it refers (as was ar- 
gued very forcibly) to the mère matter of arranging for the shipment, 
why, then, it is an outside matter; it is subordinate to the eontract 
which was accepted by the forepart of the telegram. Of course, it 
is difficult to say positively what the parties intended ; but it is a tel- 
egram from the proposed vendee to the proposed vendor, that he will 
corne to the latter's place of business (Cleveland) and will arrange 
particulars. Naturally, you would think that that would refer to ar- 
ranging with him (the vendor) the particulars. 

Doubtless, as appears from the testimony given by Mr. Martin, 
(the only oral testimony,) the principal thing was the matter of trans- 
portation. But just see how the case stands in that respect. The 
défendant, as appears, had no transportation, and had to arrange for 
transportation. The proposition is, deliverable free on board at Cleve- 
land or Toledo, in about equal monthly installments, bulk to go via 
Cleveland, but a portion must go by Toledo. Transportation must 
be arranged. Whether it was the duty of the vendor or vendee to 
arrange for the transportation, it had to be arranged for; transpor- 
tation must be provided; and, obviously, from the testimony, that was 
the main thing which was in the mind of the défendant in going to 
Cleveland; so, Mr. Martin says, he told him. But whether that 
transportation could be secured for the greater portion at Cleveland, — 
whether it could be secured for 7,000 tons a month, or for only 5,000 
tons a month, — was a matter as yet unknown. It was to be delivered 
in equal monthly installments, and I take it that, fairly construed, 
the delivery would commence when navigation opened, inasmuch as 
vessel transportation was contemplated. As that is said to be the 
first of April, or thereabouts, from that to the first of October would 
be five months, making a monthly installment of about 8,000 tons, 
"the bulk via Cleveland." Now, until the vendee had aseertained 
that he could make arrangements for transporting 7,000 tons, or any 
other definite amount, from Cleveland, could it be said that he had 



MAETIN V. NOETHWESTEfiN FUEL 00. 699 

intended to finally consummate the contract, and that the amounts 
to be delivered at Cleveland and Toledo, respectively, were left fully 
to the détermination of the vendor; that the latter could say, on the 
first of April, hère is 7,000 tons at Cleveland, and 1,000 tons at To- 
ledo, and you must take that, whether or no you bave been able to 
make any arrangement for the transporta tion of such a bulk or not. 
To what place was this to be transported ? It appears from subsé- 
quent letters that part of it was to go to Duluth, and part of it to.Mil- 
waukee, Perhaps the season would open to Milwaukee earlier than 
it would to Duluth, and the vendee (none of thèse partioulars as to 
the amount to be delivered at other places being settled) would place 
himself in the position that, on the first of April, desiring, perhaps, to 
make the first shipment to Duluth, he could not then ship it at ail ; or, 
at best, only certain proportions from Toledo and Cleveland, respect- 
ively. The transportation was unsettled ; the exact amount that was 
to be delivered in either place was unsettled; the exact time, whether 
the first of the month or the middle of the month, was unsettled; 
the notice that was to be given of the arrivai of the coal at Toledo or 
Cleveland was unsettled. Thèse were ail détails, particulars, in the 
language of the telegram, which, if a contract had been once signed 
with those things unsettled, might, as counsel say, be within the con- 
trol 6î the vendor; but, where there was only this proposition and 
answer by telegram, and those things unsettled, it seems to me that 
they are détails and particulars which it may well be eonsidered the 
party had in mind when he said : "I will corne to Cleveland and ar- 
range partioulars next week. " So that, while the transportation was 
the main underlying fact, yet the transportation affected thèse par- 
ticulars; and when the défendant says, "You may consider the coal 
sold ; will corne to Cleveland and arrange particulars, " — he meant that 
if thèse particulars can be satisfactorily arranged the contract is con- 
summated; and that he left those particulars to be settled by ar- 
rangements made at Cleveland. 

Now, the case that was cited from Barbour, it seems to me, is very 
closely in point. There the letter of aceeptance was : "I will take 10,- 
000 bushels of malt, deliverable at such a wharf, at such a price, de- 
scribing the malt, etc. Will be up and see you next week." And the 
court said that, notwithstanding the distinct aceeptance of the offer, 
yet it was followed by the statement that he would be up next week 
to see him, which, taken with a similar statement in a prier letter, 
carried with it the implication that he was to corne to make an ex- 
amination tb see that the malt corresponded with the description in 
the letters of proposai and aceeptance. Hère the défendant says, 
"You can consider the coal sold." My brother Nelson suggested 
whether that was not of itself a qualified aceeptance. It is not, "I 
accept your offer," but "you may consider the coal sold." It is not, 
perhaps, a natural expression when a definite aceeptance of an offer 
is intended. It is more équivalent to this: "There is so little to be 
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settled, and I am so sure that ail can be arranged, tliat von are safe 
in looking upon the sale as closed, and prépare to make your arrange- 
ments accordingly. You may consider — ^you may understand — that 
this contract is going to be consummated, and that I will corne to 
Cleveland and we will fix it up." 

So it seems to me that the telegram carrying to the proposed 
vendor, a statement from the proposed vendee that he will oome to 
Cleveland, to bis place of business, and arrange partioulars, carries 
with it a fair implication that the partioulars are to be arranged be- 
fore the contract is fiinally consummated. Then you go on a little fur- 
ther, and you find that he did go to Cleveland, and, turning to the tes- 
timony which Mr, Martin gave of that interview, it seems to bear out 
this interprétation. Mr. Saunders cornes there, and, after some con- 
versation about the telegrams, he said: "Your tirst telegram was too 
high, but I will give you another chance; so I sent you my second tel- 
egram." And Mr. Martin says: "Well, the reason I put in my tele- 
gram of January 4th that a portion of the coal must go from Toledo, 
was because the railroad company had insisted upon that when I got 
the railroad rate from them on which I based this contract, on which 
I based this ofïer of coal to you. I thought, may be, that you might 
bave thought that a little arbitrary, putting it in that way." He 
said, "No, not at ail." He said, "We'U take the coal on the basis and 
terms of your telegram of January the 4th." That does not sound 
as though the contract had already been settled. "We'U take the 
coal on the basis and terms of your telegram of January the 4th." 
This implies a présent and not a past contract, "I said to him, ' Now, 
Mr. Saunders, I hâve had a great deal of trouble in getting this 
freight rate, and I don't want any hiteh to occur in lake transporta- 
tion, in getting this coal off as specified, because it will involve us in 
trouble with the railroad companies.' He said, 'Oh, no; this is a 
ground-hog case.' He said, «l've got to get the coal.' I told him he 
must give us timely notice of the arrivai of vessels, and he said he 
would. There was something said about bis getting transportation 
on the lake by ore vessels. He said that one of bis main objects in 
coming to Cleveland was to arrange for the lake transportation of 
this coal, and that he had been figuring with Cleveland vessel own- 
ers." So it seems that one of the main things for which he had come 
was to arrange for lake transportation, and that he had made in- 
quiries of Cleveland vessel owners, and after making such inquiries 
he comes, and then occurs the conversation in which he says, "We 
will take this coal upon the terms and basis of your telegram." 
When he leaves (after some conversation as to a particular mode of 
transportation) hesays, "I will return the following week," but did not 
return. Mr. Martin writes to him on the 21st: "We learn with sur- 
prise that you are probably in St. Paul, as we expected from what 
you said that you would certainly stop hère on your way back to draw 
up some sort of a mémorandum of our contract, arranging for the 
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détails, and also to see the party you speak of." Now, that plainly 
implies that Mr, Martin expected him to return, expected him to re- 
duce to writing a mémorandum of the contract between them, fixing 
and arranging thèse détails; butit had not been done, and he is sur- 
prised that it has not been done. This language, of course, does not 
definitely prove that the telegrams had not consummated everything, 
but still carries very plainly, it seems to me, an intimation, an indi- 
cation, that the parties then thought that thèse negotiations had got 
to be consummated by a definite contract. It is true that in other 
parts of this letter, as well as in subséquent letters of both Mr. 
Martin and Mr. Saunders, there is language which very plainly and 
■ unmistakably implies the making of a contract, — that a contract 
has been made. And yet that language must be taken as used after 
this paroi talk, in which, as Mr. Martin testifies, Mr. Saunders def- 
initely says to him, "We'll take the coal on the basis and terms of 
your telegram." Of course, if it refers to that, it does not help, it 
does not uphold, the contract, which must be in writing, and evi- 
denced by the telegrams. It is explainable as referring to that talk 
between them. For if that talk was binding upon both parties, then 
there would be unquestionably a contract, because there was no pro- 
viso, no limitation. 

The language was as direct, unqualified, and unlimited as lan- 
guage can be: "We'll take the coal on the basis and terms of your 
telegram of January éth." And so, the parties evidently not eon- 
templating any subséquent trouble, considered this; spoke of it as 
though that oral talk consummated the contract. That, I think, ex- 
plains the other language which is used in thèse subséquent letters, 
which obviously refers to a contract, and it does not necessarily go 
back to the telegrams which passed between the parties, and Mr. 
Martin's letter, in which he expressed surprise that Mr. Saunders 
had not stopped and drawn up a mémorandum of a contract, ar- 
ranging for thèse détails, coupled with the facts stated in the tele- 
gram, that Mr. Saunders would corne to Cleveland and arrange par- 
ticulars, and back of that the fact that the lake transportation must 
necessarily hâve affected the amount of coal which was to be deliv- 
ered at one place or the other; ail seem to indicate that the parties 
could not hâve understood that ail the détails of the contract had 
been reduced to writing and agreed upon. 

As I hâve said, when counsel first stated the proposition yesterday 
my impressions were the other way; that the language of the letters 
could only be taken as referring back to the original telegrams, and 
that whatever of ambiguity there might be in that last telegram must 
refer to outside matters, ancillary and subordinate to the contract. 
I hâve thus taken the opportunity to state in détail the conclusion to 
which, upon the authorities and my examination, I hâve corne. Of 
course, it is a case of considérable magnitude, and one in which the 
amount in controversy is such that it can be easily taken to the su- 
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preme court; and if I hâve made a mistake in my conclusions in 
that respect, that court will correct it. Any sbape that the counsel 
désire to put it in, in order to make the record clear for such review, 
they may pursue. Plaiutifî's counsel duly excepted to the ruling. 



CiTT AND COUNTT OF EaN FbANCISCO V. MaOEBT. 
{Circuit Court, D. California. November 17, 1884.) 

1. Taxation — Double Taxation — Constitution of California. 

J)ouble taxation is prohibited by the constitution of California. 

2. Bame — Taxing Pkopbkty of Corporation and Stock. 

To tax the property of a corporation to the corporation, and also to tax tho 
stock representing the property to the stocliholders, would amouut to double 
taxation. 

3. bAMK — DOMESTIO COBPOHATION — PrOPEBTT TAXABLE IN AnOTHBR STATE. 

The Constitution and Political Code of California exclude from taxation in 
California, through the médium of its stock, the tangible property of a Cali- 
fornia corporatioQ situate and taxed in the state of Nevada. 

4. Bame — Situs op Monbt and Crédits. 

The situa of money and other sol vent crédits, for purposes of taxation, is the 
résidence of the owner or créditer, in the absence of statute. 

5. Samb — BoLVBNT Crédits dp Non-Rbsidbnt. 

The raoney and other solvent crédits due from citizens of California to a 
citizen of anotber state, and not secured by mortgage or deed of trust, are not 
liable to taxation ia California. 

At Law. 

McClure é Dwinelle, for plaintiff. 

B. G. Whitman, for défendant. 

Sawybb, J. This ia a demurrer to the amended complaînt in an 
action to recover city and connty and state taxes for the fiscal year, 
1880-81, assessed upon the capital stock of a large number of cor- 
porations and upon solvent crédits. A demurrer to the original com- 
plaint was sustained on the ground that the assessment is void as 
being double taxation, and a violation of the state constitution. See 
opinion of the court, 21 Fed. Ebp. 539. Leave to amend having 
been given, an amended complaint has been filed, and therein it is 
Bought, by certain allégations, to obviate the objections to the origi- 
nal complaint, and to take the case out of the principle of the former 
décision. Thèse new allégations are that the tax is assessed "on 
said shares of stock of companies severally incorporated under the 
law of, and having their principal offices in the state of, California; 
that the aforesaid shares of stock is and are, and each of them are, 
shares of stock of corporations whose entire tangible property was 
situated in the state of Nevada, and that the entire property of said 
corporation was not assessed for said fiscal year, 1880-1881." The 
allégation, "whose entire tangible property was situated in the state 
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of Nevada," at; least as to several of the corporations named, is no- 
toriously and manifestly net tme in faot; as, for example, as to the 
Nevada Bank, the San Franoiscp G-as Company, and other compa- 
nies located at San Francisco. But assume the allégation to be true, 
for the purposes of the demurrer, the question arises, do the aver- 
ments quoted, in connection with the other allégations of the com- 
plaint, show a good cause of action ? In my judgment they do not. 

Article 13, § 1, provides that "ail property m the state * * * 
shall be taxed," etc. It does not authorize the taxation of property 
not in the state. And section 10 of the same article provides that 
"ail property • * * shall be assessed in the county, city, and 
county, town, township, or district in which it is situated." And 
the statute follows the constitution in this respect. Pol. Code, § 
3628. They do not authorize an assessment, except at the situs of 
the property. And section 3627 of the Political Code, as it stood in 
1880, (St. 1880, p. 6,) when this assessment was made, recognizing 
this principle of the constitution and laws, and the inadmissibility of 
double taxation, provided, with référence to the stock of corporations 
having their principal place of business in this state, that "the pro- 
portionate value of the capital stock of corporations * • * hav- 
ing their principal place of business in this state, for the purposes of 
assessment and taxation, shall be its market value, deducting there- 
from the value of ail property assessed to them in this state or 
elseivhere of which such capital stock is the représentative." Thus 
the constitution does not authorize the taxation, in California, 
through the médium of its stock, of the tangible property of a Cali- 
fornia corporation situate and taxed in the state of Nevada; but, by 
stating what property should be taxed, and limiting it to property 
within this state, and limiting the assessment to the particular dis- 
trict in which the property is situated, by plain and necessary impli- 
cations, excludes it from taxation. So, also, the provision of the 
Political Code cited, in express terms, excludes taxation, through the 
médium of the capital stock of the corporation, of ail the property of 
the corporation of which the capital stock of the corporation is the 
représentative assessed, either in this state "or elseivhere." 

Now, ail the tangible property of ail thèse corporations, according 
to the allégations of the eomplaint, which, for the purposes of the 
demurrer, are taken to be true, is situate in the state of Nevada, 
and beyond the jurisdietion of California, and, presumably, nothing 
to the contrary being shown, was taxed under the laws of Nevada to 
raise revenue for the purposes of the state and local governments 
of that commonwealth. The laws of Nevada, of which this court 
takes notice, require ail property in that state to be taxed. It is 
true that to the allégation, "whose entire tangible property was sit- 
uated in the state of Nevada," is added, "and the entire property of 
said corporations was not assessed for said fiscal year, 1880-1881." 
But this is only an allégation that it was not assessed in. California 



604 FBDEBAIi BBFOBTBB. 

for "Baid fiscal year." The state of Nevada had no relation to said 
fiscal year 1880-81, for whioh the assessment sned for was made, 
and the allégation is limited to the particular assessment for the 
particular fiscal year upon which the suit is brought. No otfaer is 
even alluded to in the complaint. This allégation as to the property 
not assessed must also be construpd with référence to the other allé- 
gations of the complaint, and as referring only to the tangible prop- 
erty of the corporation alleged to be situate in the state of Nevada. 
It is not, therefore, an allégation that the property was not assessed 
"elsewhere," or that any other property of the corporation was not 
assessed; and, doubtless, no such allégation could be truthfuUy 
made. It must be presumed that the allégation was made as favor- 
able to the complainant as the faets would justify, Such is always the 
légal presumption in respect to the allégations of pleadings. It is 
clearly insuffieient, in this particular, to take the case out of the rule 
heretofore adopted in this case, and as established in Burke v. Bad- 
lam, 57 Cal. 594, as to ail property situated in this state; and that 
situate and taxed "elsewhere" is not taxable at ail; and also insuffi- 
eient to bring it within the terms of the constitution, and the stat- 
ute authorizing the assessment of the tax. The property, as such, 
alleged to be not taxed, is without the jurisdiction of the state, and 
cannot be lawfuUy taxed as tangible property at ail in the state of 
California. It cannot be reached as tangible property, and it is 
sought to reach it through a taxation of the shares of stock represent- 
ing it of the corporation organized and existing within the jurisdic- 
tion of California. But this interest, as a share of the capital stock, 
is incorporeal and intangible, and it has no s'itus apart from the per- 
son of the owner. The défendant appears by the record, and that 
fact is now incontrovertible, to be a citizen of the state of Nevada. 
It is on that ground alone that this court has jurisdiction of this case. 
In the absence of any averment to the contrary, he is presumably a 
résident of the state of which he is a citizen. There is no averment 
to the contrary, and we ail know, as a matter of fact, that an aver- 
ment could not be truthfuUy made that défendant was a résident of 
California during the fiscal year 1880-81. We ail know, as an his- 
torical and publicly notorious fact, that défendant was not a résident 
of California during that fiscal year. It is as publicly notorious and 
well known a fact in California and Nevada as that Président Arthur 
was not a résident of California during that year. 

The interest of défendant in the capital stock of the corporation 
being incorporeal and intangible, and having no situs apart from the 
person of the owner, and he being a non-resident, without the juris- 
diction of the state, and the tangible property of the corporation, of 
which the capital stock is the représentative, being also situate out- 
side of the state, it was not, without some express constitutional or 
statutory provision making it so, if any such valid provision there 
could be, subject to the jurisdiction of the state, or to taxation within 
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the state, through the médium of the shares of stock in thé corporation ; 
and we bave seen that the provisions of the constitution and etatute 
do not reaeh the case, as alleged in the eomplaint, there being no 
such express, unqualified provision. This view is fuUy sustained by 
the State Tax on Foreign Bonds Case, 15 Wall. 800, and the cases 
therein cited. The case of San Francisco v. Fry, 11 Pac. C. Law J. 
398, cited and relied on by complainant, was for taxes against a cit- 
izen and résident of California, over whom the state had jurisdic- 
tion, assessed for the year 1876-77, before the amendments of 1880, 
under which the présent tax was assessed. And suoh, also, was the 
case in San Francisco v. Flood, 2 Pac. Eep. 26é, also cited. In San 
Francisco v. Fry, as in the cases therein cited as authority, the court 
rests its décision, sustaining the tax assessed upon the stock of the 
corporation whose tangible property was in the state of Nevada, 
upon the fact that the owner of the shares was a citizen of California, 
and that the gitus of this intangible property followed that of the 
owner, and was therefore, in contemplation of law, situate within the 
jurisdiction of, and taxable in, the state of California. The court 
quotes from the Massachusetts case cited this passage : 

"Thus shares in foreign railroad corporations held by oitizens ofthis state 
are fully taxed hère, and no déduction is made for any taxation to which the 
corporations are subject in the states where they are situated. So it is in re- 
gard to shares held by our citizens in banks, insurance companies, and other 
moneyed corporations situated in other states. Such shares, when held by our 
citizens, are hère treated as so tnuoh personàl estate, followinff the persan of 
the owner, and taœahle at their full value in this commonwealth, regardless 
of what may be the foreign law as to taxation of the capital, or of any part 
of it, elaewhere. See 8tate Tax on Foreign-held Bonds, 15 Wall. 323, 324; 
18 Amer. Law Eeg. 1879, (N. S.) 1, and cases there cited." 11 Pac. C. Law 
J. 395. 

The court then adds : "The above-quoted remarks are true of the 
System of taxation established in this state," (Id.,) thus distinctly 
reeognizing the principle that the situs of incorporeal, intangible shares 
of stock, like that of a debt due, for the purposes of taxation, follows 
the person of the owner, and is the résidence of the owner; and put- 
ting the décision on that ground. 

The court, it will be seen, also cites State Railroad Tax on Foreign- 
held Bonds, 15 Wall. 323, 324, as sustaining the same position, thereby 
reeognizing it as an authority directly on this point. The statuts 
itself, manifestly, recognizes and is framed upon the same principle, 
including the very sections cited by complainant as being entirely con- 
sistent with the provisions of section 3627 of the Political Code as 
amended in 1880, cited and relied on by défendant. Section 3629, 
Pol. Code, (Amend. 1880,) p. 7, provides that the assessor "must ex- 
act from each pwrson a statement » * * of ail real and personàl 
property owned by such person, or in his possession, or under his 
control, * * * showing, separately, among other things, in sub- 
division 6, "the certificates of shares of the capital stock of any cor- 
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poration, association, or joint-stock oompany not havîng its principal 
place of business in the state." And section 3640, Id. p. 9, provides 
that "each person, firm, or corporation, owning or having in his or 
its possession any of the shares of the capital stock of any corpora- 
'tion, association, or joint-stock company, shall be asseased therefor." 
And "the owner or holder of capital stock in corporations, associa- 
tions, and joint-stock companies, -whose principal place of business is 
not witkin the state, must be individually assessed for such stock. 
Shareholders, in the statement required by section 3629 of thisCode, 
"shall speeify the number of shares of stock held by them, and the 
name of the corporation." Now the persons mentioned and intended 
in sections 3629 and 3640, and the owners and holders of shares of 
stock in foreign corporations who are to be "individually assessed 
on such stock" under the latter sections, are evidently résidents of 
the state and taxing districts, and no others. The constitution does 
not eontemplate any others than résidents of the state. The pro- 
vision is: "The législature shall, by law, require each tax-payer in 
this state to make and deliver to the county assessor, annually, a state- 
ment, " etc. Art. 13, § 8. To no others than résidents could they ap- 
ply. No others could be required by the assessor to make the state- 
ment, or be called upon for that purpose. Non-resident owners of 
stock in domestic corporations could not be thus called upon, as they 
are out of the jurisdiction of the state, and of the assessor of the tax- 
ing district. This provision, of the Code itself, then, as well as the 
suprême court, and the constitutional provision cited, clearly recog- 
nizes the principle that the incorporeal, intangible right of property 
in shares of stock in a corporation foUows the owner, and is taxable 
at the place of his résidence, and, on that principle, requires that 
résident owners of stock in foreign corporations be taxed thereon 
where they réside ; and it is only upon this principle that it ean be 
80 taxed. If the state insista upon this principle with référence to 
résident owners of stock in foreign corporations, comity, at least, de- 
manda that it shoald also recognize it with respect to foreign rési- 
dents owning stock in domestic corporations. It oertainly should 
not take th^ advantages both waya. And there is nothing in any pro- 
vision of the constitution or statute of California, brought to my no- 
tice, that indieates any intention to apply a différent principle aa 
to the situs of incorporeal, intangible personal property held by non- 
residents of the state from that applicable to reaidents. The statutes 
are entirely consistent, and can hâve full force and opération upon 
the theory adopted as to résidents, that the situs of incorporeal, in- 
tangible Personal property, for purposes of taxation, is that of the 
résidence of the owner, when living outaide of the state as well as 
when living within it; while the other view would in volve inconsistenoy 
in the principle adopted. 

Under the other view, there would be one law to govern the righta 
of résidents and another those of non-residents. The constitution 
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authorizes the taxation of property mthin tbe state, and the stat- 
ute says it must be taxed inthe "county, city and county, towr, town- 
ship, or district in which it is situate." If it be compétent for the 
législature to déclare that the sitm of incorporeal and intangible per- 
sonal property shall be other than that of the résidence of the non- 
reeident owner, for the purposes of taxation, it hasnot doneso, either 
in terms or by any provision from which it can reasonably be implied. 
There is no définition, so far as I am aware, in the constitution or 
statutes of California, declaring what shall constitute the situs of 
such property for the purposes of taxation or otherwise ; and, in the 
absence of such définition, we must be governed by the gênerai and 
well-established rules of law on the eubject, and that is, that it fol- 
lows the person of the owner. Upon the principle that the siUis of 
this kind of property follows the owner, for the purposes of taxation, 
recognized and adopted by the suprême court in San Francisco v. Fry, 
and in the cases therein ref erred to ; also by the constitution and by the 
législature in the provisions of the Political Code cited, — the défendant 
was taxable upon the full value of ail this identieal stock in the state of 
Nevada, If this generally recognized principle subjected him to tax- 
ation in Nevada for the full value of the stock where he resided, the 
same principle certainly ought to hâve exempted him from a similar 
taxation hère, as both the person and property, on the theory recog- 
nized, were ont of the jurisdiction of the state. 

The obvious tendency of discrimination, — double, unequal, and un- 
just taxation, — is to drive our citizens having a large amount of Per- 
sonal property out of tbe state to escape that kind of oppression. If, 
notwithstanding their departure, they can still be taxed upon their in- 
corporeal and intangible property through their stock in domestio 
corporations, and thereby be taxed on the same property in both 
states, the next step will be for business men either to withdraw their 
investments from the state, or change them from domestic into for- 
eign corpoiatiojixs, as hassometimes been done, and the business will 
hereafter, to a large extent, be carried on by non-residents in their in- 
dividual characters, or by foreign corporations over which the state 
bas little control, and the state will be conôned for its revenue to the 
tangible property of such non-residents and foreign corporations 
found within its borders. A policy that recognizes the principle 
stated, for the purpose of taxing the stock of résident citizens in 
foreign corporations, as foUowing the person, but répudiâtes it for 
the purpose of taxing the stock of citizens and résidents of other 
states in domestic corporations, thereby imposing upon them the bur- 
dens of taxation upon the same property in both states, cannot fail 
to be inimical to the best interests of the state, and to discourage in- 
vestments by both résident and non-resident capitalists, thereby 
greatly retarding the future development of its resources. It also 
places foreign on a better footing than domestio corporations, in vio- 
lation of the constitution. The principle should be altogether repu- 
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diated, or made applicable both ways. I cannot impute to the légis- 
lature an intent to adopt a policy so suicidai as that claimed by the 
complainant, without provisions of the constitution and statutes, Id' 
dicating sucb a purpose, far more spécifie and unmistakable in their 
import than any yet brought to my attention. 

There are two items of property assessed as "solvent crédits — 
money, valued at two hundred and fifty thousand dollars; Boivent 
crédits, valued at two hundred and fifty thousand dollars." What la 
meant by the terms "solvent crédits — money," is not entirely clear. 
I suppose it means money crédits, or crédits for moneys, as contradis- 
tinguished from crédits for goods, wares, marchandise, labor, etc. I 
do not find the terms in that form in any provision of the constitu- 
tion or statutes brought to my notice. As both the constitution and 
statutes make a distinction between crédits secured by a mortgage 
and "solvent crédits" not so secured, it may be that moneys loaned 
and due, secured by mortgage, aie called "solvent crédits — money;" 
or the terms are more likely used to designate moneys deposited in 
solvent bauks, subject to be drawn out as wanted on cliecks of the de- 
positor in the ordinary course of business. I do not perceive that it 
can make any différence which it is ; for in the former case it is not 
taxable at ail, as such, but the mortgage must be assessed "as an in- 
terest in the land affebted thereby," and it must be "assessed and 
taxed to the owner thereof in the county, city, or district in which the 
property ajfected thereby is situate." Const. art. 13, § 4. And the 
Code follows the constitution. Pol. Code, § 3627. But if taxable 
as "money crédits," then in either class of crédits, independently of 
statutory définition to the contrary, it can only be regarded as a solv- 
ent crédit. No particular number of coins can be set aside as be- 
longing to any particular depositor. The gênerai depositary bas a 
right to mingle the money with other moneys ; use the surplus mon- 
eys deposited as bis own, and at his own discrétion. The deposit is 
not spécial. It is simply an open money account. The depositor is 
only entitled to so much money in amoimt, and to no particular 
money, which may or may not be paid when his check is presented, 
according to the ability and will of the bank with which it is deposited. 
The depositor is, in law, only a créditer to the amount of the balance 
held by and due from the bank or banker on an open account. He 
could not replevy or reeover possession of any particular money. The 
only way to enforce payment would be to bring a suit for any balance 
due, as in case of money due on any other open account, as for goods 
eold and delivered. It is but a chose in action. Under the authori- 
ties cited, olearly, independent of statutory provisions to the contrary, 
such crédits hâve no situs for taxation against the créditer apart from 
the person of the depositor. See 15 Wall, supra,- People v. Eastman, 
25 Cal. 603 ; People v. Whartenby, 38 Cal. 466, 467. The assessment 
in question seems to be an effort to reach for taxation tangible prop- 
erty in another state through the stock in a domestio corporation 
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owningit, held by a citizen and résident of the state where such tan- 
gible property is situated. I do not find any authority in the con- 
stitution or laws for accomplishing this purpose. This view rendera 
it unnecessary to consider tbe other grounds of demurrer to the com- 
plaint. The objection is radical, and complainant bas been permit- 
ted to amend once after demurrer sustained. The demurrer must be 
suBtained, and final judgment l'or défendant be rendered on the de- 
murrer; and it is so ordered. 



The constitution of Calif ornia prohibits double taxation ; but even without 
a constitutional inhibition, it is sufflcient if the législature haà prohibited it.* 
As a gênerai mie, taxation of the stock of a corporation may protect its prop- 
erty in which such capital is invested, and the taxation of the property may 
protect its capital stock. It is only the shares of stock of foreign corporations 
which may be taxed in f ull to résident holders, irrespective of the taxation o£ 
the property where located ; and although the whole stock and profit aie sub- 
jeet to taxation in the state of their résidence.^ The shares of stock of a cor- 
poration are personal property, and foUow the rule that personal property 
follows the owner, and is taxable at the place of his domicile.^ Debts due 
are crédits within the meaning of the revenue lav?, and are to be assessed 
as property.^ They are property independent of the fact that they may be 
secured by mortgage even upon land, and although the land is also taxed j^ 
and the sitits of taxation is at the domicile of the créditer.* The debtor is 
protected from double taxation by the provisions of thestatute, which enable 
him to deduct his debts from the valuation of his property raortgaged there- 
for.'— [Ed. 

1 Biirke v. Badlam, 57 Cal. 603. Canal & B. Co. v. New Orléans, 99 tJ. S. 

' See Desty, Tax'n, 200, where the ques- 97. 
tioniis aiscussed and cases cited. 'People v. Worthington, 21 111. 171; 

3 Id. 62, 322. Trustefts v. McConnel, 12 111. 138 ; People 

*Id. 328 ; so held in Jones v. Seward Co. v. E)iodes,16 111. 304. 
10 Neb. 154, S. 0. 4 K. W. Rep. 946, and in « People v. Eastman, 25 Cal. 603. 

the suprême court of the United States in ' State v. Runyon, 41 N. J. Law, 98. 



Geethen, Adm'r, etc., v. Chicago, M. & St. P. Ry. Co. (Tv?o Cases.)' 

{Oireuit Court, D. Minnesota. December Term, 1884.) 

Railboad Company— Injury to Pbksons Walking on Thack— Contributort 
Négligence. 

While a railroad Company is held to the higheat degree of care in operating 
its road, and is hable foraU injuries that result solely From a failure to exercise 
Buch care, persons who take the risk and périls of ira veling upon railway tracks, 
and are thus brought into dangerous positions, voluntarily assumed, are not 
free from fault, and if injury résulta therefrom the company is not liable. 

At Law. 

J. G. Wooley, for plaintiff. 

W. H. Norris and Bigelow, Flandreau é Squires, tox dâfeudauts. 

1 Reported by Rohertson Howard, Esq., of the St. Paul bar. 
v.22F,no.lO— 39 
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Nelson, J. The motion in the case of Anton Grethen, A dmînistrator 
of the Estâtes of Mary and Anna Thomley, against The RailroadCow,' 
pany, to instruct the jury to find for défendant, involves the question 
of oontributory négligence on the part of the plaintiff's intestate, Mary 
Thomley. The plaintiff cannot recover if the négligence of Mrs. Thom- 
ley contributed to the death of herself and child. In considering the 
question presented, the view of the évidence most favorable to the 
plaintiff must be taken. The important facts proved are thèse : Mr. 
Thomley, who resided in the city of Minneapolis, near the railroad 
operated by the défendant, started on the moruing of the fifth or 
sixth of August, accompanied by his wife and two children, to go to 
the dépôt of a motor railway, uearer the center of the city than his 
résidence. Instead of taking the streets lerding to their destination, 
they walked down the right of way of the défendant towards this mo- 
tor-line dépôt. It seems that the public generally, with knowledge 
of the Company, or, at least, without objection, used thèse tracks, or 
the space between them, as a foot-path. The Thomley family had 
lived for a year or two near the defendant's railroad track, which ran 
in the rear of their résidence, and were fully aware of the manner of 
operating the road, and presumed to know the danger of using the rail- 
road track as a foot-path. There were four tracks leading north to- 
wards the heart of the city. While Mr. and Mrs. Thomley and their 
two children were walking on the track, one train passed up, which 
was avoided, They walked on, the father and one child ahead, and 
the mother foUowing, the other child being a little in advance of her. 
When she and the child reached the Fourth street crossing, and were 
just on the street, both mother and child were struck and run over 
by a freight car that had made a running or flying switch, so called. 
This switch permitted the car, after being detached from the engine, 
to rUn over the crossing, and by means of it the detached car and en- 
gine came down on separate tracks. At this point the railroad Com- 
pany were gradin g for a fifth track, and had thrown up a small em- 
bankment running along the west side of the traek from Fourth street 
south about 30 or 40 feet. The car was coming down the track across 
the street at a rapid rate of speed; no whistle was sounded or bell 
rung, and no brakeman was seen upon the car. The view, however, 
was unobstructed, and the train was in fuU sight, and the day was 
clear. This mode of making a running or a flying switch, and per- 
mitting a detached car to pass over a crossing, is a fruitful source of 
disasters; and in this case it is a fair inference from the évidence 
that the company was guilty of négligence in so doing. The négli- 
gence of the company being established, we are to consider whether 
Mrs. Thomley exercised ordinary care to avoid the collision; if she 
was guilty of contributory négligence the plaintilï cannot recover in 
this action. Persons living in the vicinity of railroads who use the 
tracks or the embankments, or the space between the tracks, as a foot- 
path, are wrong-doers, unlesa permission is granted by the company 
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80 to use its tracks. Althongh pedestrians, or the public generally, 
travel over them withbut objection, people go there at their own risk» 
and, as said by the suprême court of Massachusetts, "enjoy the license 
Bubject to the périls." Gaynor v. Old Colony B. Co. 100 Mass. 208.. 

If the collision had occurred whiLe Mrs. Thomley was on the right 
of way below on Fourth street, she undoubtedly would hâve been 
guilty of eontributory négligence, and could not recover. Was she 
free from négligence because Fourth street had been reached and she 
had just passed the line of the street when killed? I bave conaidered 
this évidence carefuUy, giving it fuU weight, and am forced to tbe 
conclusion by tbe facts and tbe law applicable tbereto, that she was 
guilty of eontributory négligence. She had reacbed a dangerous posi- 
tion upon the street, which resulted in her deatb and tbat of the child. 
It was voluntarily assumed. She placed berself in a position of dan- 
ger by walking up the tracks of the défendant, in front of an approach- 
ing car, in f uU view of ber. If she had passed to the left of tbe low 
embankment, tbrown up by the défendant in grading for the new 
track, she would bave escaped ail danger; but she passed on, without 
taking heed of the approaching car, and met her death. 

While a railroad eompany is held to the higbest degree of care in 
operating its road, and is liable for ail injuries tbat result solely from 
a failure to exercise sucb care, persons who take the risk and périls of 
traveling upon railway tracks, and are thus brought into dangeroua 
positions, voluntarily assumed, are not free from fault, and if injury 
results therefrom the eompany is not liable. 

In tbe case of Mary Thomley tbe motion will be granted. In tbe 
case of the administrator of the child, Anna Thomley, against tbe rail- 
road eompany, tbe négligence of tbe mother being imputed to the 
cbild, bars a recovery in that case. 



DuQTTESNE Nat. Bank op Pittsbuhgh, for use, etc., v. Mills. Sr.. 

and others.' 

{Œreuit Court, W D. Pennsylvania. September 5, 1883.) 

1. COSTS— SCIEB FaCIAS. 

If the défendant in atdrefaeia» pay the debt and interest before pleapleaded 
or demurrer joined, there can be no judgment against him for costs. 

2. Samb — Execution against SuBvrviNO Paktnbr — LiabsiiITY of Estatb of 

Decbabed Pabtker. 

An exécution was issued against one member of a firm as surviving partner 
of a flrni debt. Held, to be good as respects him and flrm property in his 
, bands, but a nullity as respects the individual estate of the decessed partner, 
and costs incurred on the writ could not be levied immediately on his estate. 
To bind the decedent's estate for thèse costs his personal représentatives must 
be brought in, pursuant to section 33 of aot February 24, 1834. 

iFrom the Plttsbnrgh Légal Journal. 
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Stipulation : 

PlTTSBTTKGH, July 26, 1883. 

The death of Isaac Mills, St., one of the défendants, on the day of 

January, 1880, Is hereby suggested, and It is agreed that his administrators, 
"Isaac Mills, Jr., Charles Mills, and James K. Mills, appear as if to a «cire /acias 
under the thirty-third section gf act-of February 24, 1834, relating to exec- 
utors and administrators. P. L. 73. 

Pleas medJuly 31, 1883: 

The défendants named in the said writ of sdre fadas, Isaac Mills, Jr., 
Charles Mills, and James K. Mills, administrators of ail, etc., of the said Isaac 
Mills, Sr., for plea thereunto, and for the purpose of showing cause against 
the issuing of exécution against the goods and chattels, etc., of their said in- 
testate, do say tliat on the day of July, A. D. 1883, there was tendered 

on their behalf to the said plaintiff and accepted by him the sum of $381.87, 
which sum is the f ull amount of debt, interest, and costs accrued upon said 
judgment, except the amount of the costs incurred on the writ otfleri fadas 
at No. 19, May term, 1882, last issued, which writ was sued out after the 
death of the said intestate, and this they are ready to verify. 

And for further plea in this behalf they say that the said writ so issued as 
af oresaid, after the death of said intestate, was sued out and uaed by the plain- 
tiff for the sole purpose of perfecting said plaintiff's title or claim to certain 
real estate levied onthereunder, andnot forthe purpose of collecting tbe debt, 
interest, and costs of said judgment, and was i^ fact so used and controUed 
by said plaintiff for his private purpose aforesaid; that nothing was realized 
thereon, though there would bave been a large enough sum made to pay the 
said costs in fuil if the said plaintifl had not stayed the said writ. And the 
said défendants aver that they hâve paid in full unto the said plaintiff ail the 
debt, interest, and costs due under said judgment, except the costs of the said 
writ oifleri fadas, and this they are ready to verify. 

Wherefore, they pray judgment if said plaintiff ought to hâve exécution of 
the aforesaid goods and chattels, etc. 

Demurrer of plaintiff, filed July 31, 18^3: 

(1) H. W. Weir, to the flrst plea pleaded to this sdre fadas, demurs, etc.; 
and for demurrer, etc., says: 

(2) The second plea pleaded by the défendants is hereby traversed and de- 
nied, and the statement of facts contained in Exhibit A is to be taken as the 
évidence upon which the second plea is to be determined. 

Statement of facts agreed upon by counsel : 

The laatfieri fadas. No. 19, May term, 1882, was levied on land which had 
been sold by the sheriff under a judgment, the lien of which had been contin- 
ued and revived against the recorded title of John Nichols alone, after the 
other défendants in this présent judgment, then his copartners in the Youghio- 
gheny Cément Company, had acquired from him interest in said land. James 
A. Dick purchased the land at said sale. The présent judgment was a junior 
lien at time of said sale. Having become the assignée of this judgment, Mr. 
Dick caused the appearance of Messrs. Weir & Gibson to be entered for him. 

Mr. Dick came to the sale advertised under said writ accompanied by Mr. 
"Weir. 

The notices tacked to the writ were read before the bidding began. Mr. 
Dick flrst bid $50. Isaac Mills, Jr., bid (say) $100, and J. M. Miller bid (say) 
$110. Whereupon the writ was stayed as indorsed. 

It is not deti;od that prier to the issuing of the last writ Mr. Dick had as- 
Bigned the présent judgment to Mr. H, W. Weir, one of the attorneys whose 
appearance is entered for Mr. Dick. 
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Mr. Weir dénies the inferenee from thèse faets that the fleHfajutas waa 
used to perfect the title of Mr. Dick to said land, but maintains that it was 
011I7 used to try to collect the debt aud costs out of partnership assets. 

n. W. Weir, for plaintif. 

W. Macrum, contra. 

AcHEsoN, J. 1. It was held in McCoy v. Loughery, 11 Phila. 802, 
(per Lddlow, P. J.,) that if the défendant in a scire fadas pay the 
debt and interest before plea pleaded or démarrer joined, there eân be 
no judgment against the défendant for costs. That seems to be a 
well-consideredcase, and the principle there maintained would defeat 
the judgment sought in this case, for hère the debt and interest, and 
ail costs save those upon alias fi. fa. No. 19, May term, 1882, were 
paid before the présent proceeding was instituted. 

2. The exécution against John Niehols, surviving partner, alone, 
without a previous scire fanas to bring in the administrators of Isaac 
Mills, Sr., deceased, was, I think, regular as respects Niehols, and it 
may be eonceded that firm property in the hands of Niehols might 
hâve been seized and sold on that exécution; bat, so far as concerns 
the individual estate of the décèdent, the exécution was a nuUity, 
(Cadmus v. Jackson, 52 Pa. St. 306,) and it is certain that the costs 
incurred upon that writ could not bave been immediately levied of the 
decedent's individual estate. It would seem, therefore, to foUowlogie- 
ally that the decedent's estate in the banda of his administrators can- 
not be reached for those eosts through the médium of a scire facias 
quare exécution non. If the plaintifï intended to charge those costs 
against Mills' individual estate he should, before suing out exécution, 
bave brought in the personal représentatives, pursuant to section 33 
of the act of the twenty-fourth of February, 1834, (Purd. 425, pi. 101.) 

3. The admitted facts fairly established the truth of the second 
plea. James A. Dick, the équitable plaintiff of record, had, indeed, 
assigned the judgment to Mr. Weir, his counsel; but the relation of 
the latter to him justifies the inferenee (in the absence of any évi- 
dence to the contrary) that the assignment was in the interest of Mr. 
Dick. Now it may hâve been entirely proper for Mr. Dick to seek to 
perfect his title in the manner attempted, but it would hardly be just 
to east the expenses attending the experiment upon the individual 
estate of Isaac Mills, Sr., deceased, whose personal représentatives 
had not been forewarned by scire facias. 

Upon the whole, I am of opinion that the plaintiff is not entitled to 
judgment against the administrators of Isaac Mills, deceased, for the 
costs in question. And now, September 5, 1883, it is ordered and 
adjudged that the plaintiff ought not to bave exécution of the gooda 
and chattels, etc., of Isaac Mills, Sr., deceased, etc., and that judg- 
ment be entered for the administrators of said décèdent upon their 
pleas, etc. 
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Ceanston ». A Caego or Two Hundbed and Fifty Tons of CoAii. 

[Bwtrid Court, D. New Jersey. Decetnber 26, 1884.) 

1. Shipping— Lien fou Frbight— Unconditiokal Dbuvbby ov Cargo. 

A ship-owner's or a master's lien for his freight dépends upon his détention 
of the goods until the payment is made, and if lie delivers them to the con- 
signée voluntarily, and without notice that he looks to them for the freight and 
charges against them, he loses ail right to enforce a lien upon them by a pro- 
ceedjng in rem. 

2. Bamb— Distinction betwebn Dischakge and Dblitert of Cargo. 

There is a différence in law between the discharge of a cargo and its delivery. 
It may be discharged, but caunot bedelivered, uncondltionally, withoutdivest- 
ing the vessel's lien thereon for freight or demurra^e. 

3. BaMB— BtIBDKN DP PkOOF. 

Whcn the cargo has been delivered, the burden of proof is on the libelant 
seeking to enforce a lien thereon to show that the delivery was not absolute, 
but qualifled by some condition. ' 

4. Same — Evidence— LiBEL Dismissbd. 

Upon examination of the évidence, heîd, that the freight in the case at bar 
■was delivered without conditions, and that as the consignée has paid the owner 
its full value before the libel was flled, he was entitled to hold the cargo dis- 
charged of the lien. 

Libel in rem. 

On the twenty-eighth of -Tune, 1883, one Oscar Compton, agent, 
gave a written order to Messrs. Kurtz, Cook & Co. to load the boat 
T. A. Buckley, of which the above-named libelant was master, with 
250 tons of Scranton pea coal, freight 16 cents per ton along-side, 
captain to hold guy, and three dollars per day, after five f air lay days, 
for any term not exceeding 30 days, not counting day reporting, Sun- 
days, or holidays ; the captain agreeing to tow his boat to any safe 
place required, to discharge, without extra charge for freight, — the 
shipper paying the extra towing, if any. The boat being loaded at 
Hoboken on the next day, the captain signed bills of lading in trip- 
licate, dated June 29, 1883, to the effeot that the Delaware, Lacka- 
wanna & Western Eailroad had shipped at Hoboken, New Jersey, 
aboard of his boat, 250 tons of Scranton coal, which was to be delivered 
to the said Kurtz, Cook & Co., New York, at the rate of 16 cents per 
ton, along-side. He reported on the same or on the next day, to Kurtz, 
Cook & Co,, that the cargo was on, and that he waa ready for orders. 
They told him that they had no orders to give, as he had been loaded 
in pursuance of an order from Oscar Compton, to whom he must re- 
port. He found Compton at his office, 111 Broadway, New York, on 
the same day, and was told to remain at Hoboken with the cargo, 
whicii was a market load, until he had secured a purchaser for the 
same. He subsequently received an order from Compton to deliver 
the coal to the Standard Chemical Gompany's works, at Twemley 
Point, New Jersey, which order, after considérable delay, was com- 
plied with. The T. A. Buckley reached the wharf of the consignée 
on August 3d, and the cargo was discharged on the 8th. The captain 
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left for New York on that day, and, without any further conférence 
with the consignée, on August 18th filed a libel in rem against the 
cargo, in this court, for freight and demurrage. The Standand Chem- 
ical Company intervenes as owner of the coal libeled, and in its an- 
swer sets up that the libelant cannot maintain his suit in rem he- 
cause he made an unconditional' delivery of the cargo before claiming 
or giving notice of any lien thereon for freight or demurrage. 

J. A. Hyland, for libelant. 

Wilcox, Adams é Macklin, for respondents. 

Nixon, J. Some maritime liens may be enforced, like the prîvî' 
legium of the civil law, by parties who never were in possession; but 
this is not the nature of the ship-owner's or master's lien upon the 
cargo for his freight. His right dépends upon his détention of the 
goods until the payment is made. If he parts with them voluntarily, 
and without notice that he looks to them for the freight and charges 
against them, he loees ail right to enforce a lien upon them by a pro- 
ceeding in rem. A différent rule is recognized by the courts of con- 
tinental Europe, but this is the well-established doctrine in admiralty 
of the suprême court of the United States. See Cutler v. Rae, 7 
How. 729; Dupont De Nemours v. Vance, 19 How. 171; Bags of Lin- 
seed, 1 Black, 113. 

The right to maintain this suit dépends upon the question whether 
the coal was delivered to the respondent without condition or notice of 
the libelant's claim. There is a différence in law between the diseharge 
of a cargo and its delivery. It may be diseharged, but cannot be 
delivered unconditionally, without divesting the vessel's lien thereon 
for freight or demurrage. The respondent being in possession, the 
burden of proof is on the libelant that the delivery was not absolute, 
but qualified by some conditions. A careful examination of the tes- 
timony shows the following facts : The libelant received notice while 
lying at Hoboken that the coal had been sold to the Standard Chem- 
ical Company, and was to be shipped to its wharf at Twemley Point. 
He demurred to the change of destination, and had one or more in- 
terviews with Compton (the owner and.shipper) demanding more 
freight than was allowed in the bills of lading. He states that Comp- 
ton finally agreed to pay him 20 cents per ton, but this Compton 
dénies. Before starting with the load, he called upon the superin- 
tendent of the company in New York, (Mr. Eeynolds,) and complained 
to him that Compton was unwilling to pay him the going freight to 
Twemley Point. He was informed by the superintendent that it was 
a matter entirely between him and the shipper, Compton ; that the 
company had no interest in it, as they had purchased the coal along- 
side, and that, if it was not delivered to them free of daim, they would 
hâve nothing to do with it. The libelant says that he then and there 
gave notice to the superintendent that he should retain his lien upon 
the cargo for the freight if Compton did not agrée to his terms. The 
superintendent, on the other hand, swears that no such notice was 
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given or intimated, and that the libelant left him with the explicit 
information that the company had no interest or concern about the 
freight, and that he must settle ail différences with Compton. 

The libelant further testifies that when he reached the company's 
wharf at Twemley Point he again gave notice, on the day of his ar- 
rivai, to the clerk or agent (Metz) h'aving their business in charge, 
that he should hold the cargo for his freight if he could not make 
satisfactory arrangements with Mr. Compton, and that the discharge 
of the coal took place after such notice. Mr. Metz was called, and 
makes oath that no such conversation was had; that libelant de- 
livered the cargo to the company, and it was mixed with other coal 
on hand, and that no référence was made about holding it responsible 
for freight until the eighth of August, when the whole had been de- 
livered unconditionally. The witness saya, that on that day, just as 
the libelant left for New York, he stated he should see Mr. Compton, 
and if he had any trouble with him he should look to the coal for his 
pay. He further testifies that he would not bave allowed the coal to be 
discharged if the libelant had intimated to him that he had an inten- 
tion or purpose, under any circumstances, to demand payment of the 
company for the freight. 

I find no corroboration of the libelant's testimony in the case, and 
other facts appear which impair its probative force. The weight of 
the évidence undoubtedly is that the coal was delivered without condi- 
tions. The consignée has paid the owner its fuU value before the libel 
was filed, and he is entitled to hold the cargo discharged from the 
lien. Much time was taken, on the argument, in discussing whether 
the bill of lading, dated July 10, 1883, was a forgery, or whether it 
was, in fact, signed by the libelant. I bave a decided opinion in regard 
to this question, but do not deem it necessary to express it hère. It 
has no relevancy to the case, as I am viewing it. It would be perti- 
nent in an action in personam against Compton for the freight and 
demuriage alleged to be due. The présent libel must be dismissed, 
with costs. 
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The Flobida.' 
The Howard Drakb.* 
{Œrcuit Court, 8. D. Oeorgia. December, 1884.) 

1. Salvaoe — Ships AT Whakp nsr Peeil op Firb. 

Ships tied up to a wharf that caa be aided when in péril of flre without 
great per.sonal danger by volunteers from shore, ougLt not, when so reacued, 
to hâve added to their other raisf ortunea the expense of rewarding exceaaively ail 
cornera to whom ihe opportunity la given lo render aid without ghowing much 
gallantry, heroism, or endurance, and wîthout running risk of llfeor limb. At 
the aame time persona rendering successfui maritime services to ships in péril 
are entitled, under maritime lawa. to reward as salvors. 

2. Who MAY BB BaIiVoks — Day Watchman Rendering Salvaqb Services at 

NiGHT. 

Where salvage services were rendered to a vessel in péril of being destroyed 
by flre during the night-time, by a person who was empîoyed upon her aa a day 
watchman, heM, that as it was whoUy voluntary with him to render the serv- 
ices or not, that as It was no part of his employment or duty to render services 
at night, after he had been regularly relieved by the night watchman, he is en- 
titled to his share of salvage, 

Admiralty Appeal. 

Richards é Heyward, for libelant. 

Garrard é Meldrim, for claimants. 

Paedee, g. J. On the twelfth day of June, 1882, the steamer Flor- 
ida and the steamer Howard Drake, both belonging to the same trans- 
portation company, were laid up in the port of Savannah, on the 
north side of the river, at a wharf, on which was a building used by the 
Savannah Oil Company, and with large quantities of oil stored therein; 
both ships being without crews, and under charge of one night watch- 
man. About 2 o'clock in the morning a lire broke ont in the oil 
building, which fire gained great headway, and resulted in burning 
the building and considérable of the wharf on which the building stood. 
This fire greatly endangered both steamers, and it seems now to be 
conceded that, but for the services of certain volunteers from the city 
of Savannah in putting out the fire, which actually caught on the 
Florida, and in moving both steamers up stream out of danger, both 
steamers would hâve been actually lost. The services rendered by 
thèse volunteers are conceded by the claimants to be low-grade sal- 
vage services ; and in this I concur. Ships tied up to a wharf, that 
can be aided when in péril of fire, without great personal danger, by 
volunteers from shore, ought not, when so rescued, hâve added to 
their other misfortunes the expense of rewarding excessively ail corn- 
ers to whom opportunity is given to render aid without showing much 
gallantry, heroism, or endurance, and without running risk of life or 
limb. At the same time, persons rendering successfui maritime serv- 
ices to ships in péril are entitled, under maritime laws, to rewards as 

iReported by Joseph P. Horuor, Esq., of the New Orléans bar. 
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salvors. In the case of the Florida and Howard Drake, ît seems tm- 
likely that any of the salvors could hâve risked much péril. Eseape 
from the steamers was easy, and when any one found the are too hot 
for him he could hâve retired. No one was injured, and the outside 
damage involved only some injury to wearing apparel. Some 13 
persons, including the night watchman, were around and aboard the 
steamers, and each rendered more or less service in resouing them. 
Three gentlemen from the city — Messrs. Branch, Ratzler, and Fer- 
nandez — took a leading part, and, from the intelligent manner in 
which their évidence is given, I cannot avoid the conclusion that their 
services were more valuable tO' the steamers than those of any or, 
perhaps, ail of the other volunteers. It seems the claimant thought 
80, for, on their declining to join in the libel for salvage, the claimant 
presented them with a complimentary letter and $333. 33 J each. The 
évidence discloses that Joseph Jeannet also rendered very valuable 
service to the Florida ; for, procuring a small boat and an ax, he had 
the présence of mind to go around the stern of the Florida and sever 
her stern Unes, which enabled the Florida to swing with the incoming 
tide, and thus to be removed further from the buming oil, and then 
used his boat to carry Branch, Eutzler, and Fernandez over the river 
to give their aid. He does not join in the libel for salvage, and states 
that he was settled with by claimant. 

The night watchman, as his duty required, rendered very efficient 
aid, and he joined in the original libels for salvage, but afterwards, 
and before decree in the district court, he voluntarily dismissed his 
claim. The remaining eight joined in the libels against both the 
steamers, and ail were allowed in the Consolidated decree $50 each, 
except George L. Coggins, whose claim was rejected, apparently, on 
the ground that he waa one of the crew of the Florida, and therefore 
could not be a salvor. Ail hâve appealed, and the questions argued 
and presented hère are : (1) Was Coggins entitled to salvage for his 
services, admitted to hâve been valuable ? (2) Did the judge of the 
district court sufficiently appreciate the services of the other libelants? 
Coggins had been in the employ of the Florida as steward before 
she was laid up, and says that he was expecting to go on her again 
when the season opened. In the mean time he wasemployed aboard 
the Florida as a day watchman, his duty requiring him to go on watch 
at 7 in the morning and remain until 6 in the evening. He was not 
required to and did not sleep on the steamer, but at night he came 
over the river to his home in Savannah. On the night of the flre he 
was at home, and on the alarm being given he hastened to the river and 
then got over as quickly as he could. The évidence shows that his 
first idea was that the steamer would burn, as it was already on fire 
and in a place oî increasing danger, and his first efforts looked to the 
Saving of his own effects (some clothes) and the ship's valuahles; but 
almost immédiately, on more help arriving, he turned to and rendered, 
as ail concède, valuable assistance. "A salvor is one who, without 
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anj particular relation io a vessel in distress, proffers aseful service 
and gives it as a voluntary adventurer witbout any pre-existing oove- 
nant Connecting him with the duty of preserving the vessel." Cohen, 
Adm. 54. So that the question is whether it was in the line of Cog- 
gins' duty, under his employment as a day watchman, to render aid 
and assistance to the Florida whenever she might need it in the night- 
time. The statement seems to answer itself. It was wholly volun- 
tary to go or not. His oontract covered no work at night, and it 
would seem that if he did render services at night at the request 
of the owners he would be entitled to compensation therefor on the 
principle of quantum meruit. It is difficult to see what his préviens 
employment and expeeted future employment as steward has to do 
with the matter. It seems clear to me that it was no part of Coggins' 
employment or duty to render services to the Florida at night after 
he had been regularly relieved by the night watchman, and I there- 
fore take it that he is entitled to his share of salvage in this case. 

The remaining question is as to the amount of salvage proper to 
award among the libelants. The salved steamers are agreed to hâve 
been worth $15,000. The services rendered were very laborious, and 
covered in ail about three hours' time. In awarding salvage the courts 
give either a lump sum, considering the value of the services as well 
as the proper reward, or a certain portion or per cent, of the prop- 
erty saved. The learned judge who heard this case in the district 
court did not record his method of reaching an amount, but awarded 
each libelant a iixed sum. My own view is that 6 per cent, of the 
salved property, or $900, would be a reasonable and proper amount 
of salvage in this case. The suprême court approved 10 per cent, 
when a ship antîhored in the harbor was saved from fire. The Black- 
wall, 10 Wall. 1. Justice Woods allowed 4J- per cent, in the case of 
the Louisiana, aground on shoals near the mouth of the Mississippi. 
But the fact is, hardly any salvage case can furnish a rule for amount 
of allowance in another. See rules and gênerai prinoiples and par- 
ticular cases in Cohen, Adm. 87 et seq. 

The amount of salvage being determined, there remains the appor- 
tionment. Twelve per sons participated, more or les s, in the services 
rendered, who can be classed as salvors. In the argument great stress 
was laid upon the évidence as showing that a few persons did ail, and 
that the others of the twelve were of no use. Notwithstanding the mis- 
érable condition of the record, I bave carefuUy read ail the évidence, 
and hâve reached the conclusion that while some, from superior in- 
telligence, accompanied with présence of mind, rendered more effect- 
ive service than others, ail the persons embraced in the libel ren- 
dered service as they were able, entitled to rank as salvage service, and 
entitling them to share the reward. At the same time, I think they 
are not entitled to share in equal amounts. An équitable award, and 
one in keeping with the objeet of salvage, will be to put down Branch, 
Eutzler, Fernandez, Jeannet, and Coggins at $100 each, and distrib- 
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Tite the remainder among the libelants Austin, Peferson, tifo Dixons, 
Honig, Goette, and O'Neil, share and share alike. The shares awarded 
Branch, Eutzler, Fernandez, and Jeannet will inure to the benefit of 
claimant, as thèse parties do not appear as libelants, but admit hav- 
ing been satisfactorily compensated. A decree will be entered ac- 
cording to this distribution, and taxing costs to claimauts. 



The Anne E. Valentine. 
(District Court, E. D. Virginia. December, 1884.) 

1. Collision — Vessels Dkscending and AscKNDiNa James River. 

Ascending vessels about to meet descending vessels in that part of James 
river above City Point, ■wUen the tide is in ebb, must steer close to one or tbe 
otber edge of the channel, and leave as much room to the descending vessels 
meeting them as praoticable. 

2. Samb — Pault — Damages. 

When it is not clearly proved that an ascending vossel has thiis given room 
to a vessel meeting her, and a collision occurs, damages will not be awarded to 
the ascending vessel. 

In Admiralty. 

Meredith é Coche, for libelant. 

W. W. é B. T. Crump, for respondents. 

Hughes, J. The collision under investigation happened in James 
river just below the mouth of Almond creek, which is a little below 
the wharves of the Chesapeake & Ohio Eailway Company. Although 
the river there is wide, the channel is not more than 200 feet be- 
tween the buoys. The collision under considération occurred about 
9 o'clock on the night of the thirtieth of April, 1884. It was a clear 
night. A new moon was shining. The tide was in ebb. There was 
a tow coming up the river, drawn by the tug Frank Sommers, with 
a small tug, the Petersburg, in front of her, helping. They had 
three vessels in tow, namely, the brig Bonito, of 223 registered tons, 
with 25 feet breadth of beam, drawing 9 feet 3 inches of water; the 
schooner Gaskill, about as large, but broader in beam; and a small 
schooner in the rear of the Gaskill. The tug Ajax was going down 
the river, having the schooner Anne E. Valentine in tow. The Val- 
entine drew 10 feet 8 inches of water, and wasloaded. Her breadth 
of beam was 32 feet. The two tugs duly signaled each other in 
approaching, to pass to the right. As the Valentine was passing' 
down, and when between the Sommers and the Bonito, she took a 
sheer to port and soon came in collision with the Bonito. The huUs 
of the two vessels do not seem to hâve come in contact. Just before 
coming abreast the Valentine seems to hâve righted herself from 
the sheer she had taken sufficiently to bave cleared the Bonito. She 
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would bave cleared, but for the fact that her port anchor, which pro- 
jected oonBÎderably beyond the bow, oaught in the forward rigging 
of tbe Bonito, just above her port bulwarks. The resuit wasthat the 
bulwarks of the Bonito were torn away from the topmast backstays 
down to the poop, and that a good deal of damage was done, chiefly 
on deck and above decks. See Capt. Koch's answer to the twentieth 
question in chief. The damage claimed is about $1,300. I am to 
say, from the évidence, whether the Bonito or the Valentine was in 
fault on the occasion. 

If the Sommers was steering close to the northern edge of the chan- 
nel, and if each of the vessels which she had in tow was in line with 
her, and close on the same aide of the channel, there was no fault on 
their part. The question in this case is whether or not the Bonito 
was reasonably close to the northern aide of the channel at the time 
of the collision. The law of navigation, prescribed under the sanc- 
tion of congressional statute, for the western rivera, is that when two 
boats meet in the narrow channel of a river it shall be the duty of 
the pilot of the ascending boat to make the proper signais, and, when 
answered by the deacending boat, to lie as close as possible to the 
aide of the channel; and that the deacending pilot shall cause his 
boat to be worked slowly until he bas pasaed the ascending boat. 
We bave no positive law of similar purport prescribed for the navi- 
gation qf our eastern rivera, but reason and prudence, equally on 
thèse as on western rivers, require the ascending boat to give the way 
in a narrow channel to the one deacending, and courts of admiralty 
are obliged in their rulings to insist that this shall be done. 

In the case at bar the tide was going out, and the natural down- 
flow of the James river very materially increased the current. A 
vessel going down stream on a strong current is very little under the 
intiuBQce of her helm, and is liable to take "sheers," not only in 
shallow places, but under the action of cross or "switch" currents, 
which cannot be known or foreseen by the pilot. The ascending boat, 
on the other hand, is obedient to her helm, especially when under the- 
tow of a tug, and she can choose her course with tolerable précision 
and certainty, It is consequently her duty to leave as much of the 
channel as practicable to the descending vesael. In the présent case 
the Valentine was entitled to as wide a breadth of channel as could 
conveniently be allowed her by the up-coming vessels which she was 
to paes. The real question to be dealt with is, therefore, whether or 
not the Bonito gave to the descending vessels ail the room which was 
not needed for her own safe and con veulent navigation. 

The tug Sommers is proved to bave been as near to the buoys on 
the north of the channel as she could or ought to bave been. The 
Gaskill is also proved to hâve been well up to the northern edge of 
the channel and steering after the Sommers. But the évidence in re- 
gard to the position of the Bonito, which came between the Sommers 
and the Gaskill in the tow, is conflicting. If there was none but the 
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testimony of the respective 6re\Ts of the two coUiding vessels in this 
case it would be impossible to arrive at the truth of the matter with 
any judicial certainty. The two sets of witnesses contradiot each 
other at every point. We can get at the truth, if at ail, only from 
other testimony, and from such circumstances as appear to bear upon 
the point at issue. 

Of ail the witnesses, of either coUiding vessel, who testified, the 
one most compétent to testify as to the position of the Bonito just 
before and at the time of the accident was Capt. Gaskill, of the 
schooner Gaskill, which was next in rear of the Bonito in the same 
tow. He testifiies, with itération and emphasis, that in steering his 
own vessel by the lights of the tug Sommers he could see thèse lights 
to the starboard (or the shore side) of the Bonito. This brig was but 
partially loaded, and stood high out of the water, and would bave ob- 
Bcured the lights of the tug if she had been in line, with helm a-port, 
as close as the tug and the Gaskill were to the edge of the channel. 
Capt. Gaskill expressly says that, fearing his helmsman was steering 
by the brig and not by the tug, he took the wheel himself and put his 
vessel after the Sommers. He would not say how far off to port 
in the channel the Bonito was, but he was persistent in saying that 
she was off far enough to allow of his steering by the lights of the 
tug, seen to the starboard of the Bonito. 

It is also proved that, after the collision, the Ajax immediately 
slipped her hawser, and that the Sommers did not do so, bût contin- 
ued to pull on hers. She thus prevented the Bonito from moving 
further towards the southern edge of the channel than when the ac- 
cident occurred. The concussion of the Valentine against the Bonito 
would also tend to drive the latter further towards the northern edge. 
Therefore the Bonito could not, after the collision, bave got nearer 
to the southern edge of the channel than she was at the time of it. 
Yet the évidence is positive that the Gaskill, a large schooner of 
broader beam than the Bonito, passed up in tow of the Petersburg 
on the starboard side of the Bonito, between her and the north edge 
of the channel, just after the accident. The Gaskill was of at least 
30 feet beam, and the additional room which she must bave had 
on that side of the channel on her passage up must hâve been as 
much more ; and therefore it would seem that the Bonito must bave 
been near the middle of the channel at the time she was raked by the 
Valentine's port anchor, the channel being only 200 feet in width of 
deep water. Moreover, it is proved in évidence, by Capt. Koch, of 
the Bonito, that he did not put his helm hard a-port until half a min- 
ute before the collision. His brig being, as I suppose, near the mid- 
dle of the channel, it was his duty to hard-port his helm as soon as 
the two tugs blew to pass to port, and to hold it hard a-port until he 
had got near the northern edge. He did not do this at the time of 
the signal, nor even when the Ajax passed him, nor until half a min- 
ute before the Valentine came in contact with him. The two vessels 
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were approaching each other at the rate of nine to ten mfles an hour, 
or 800 îeet a minute, and the helm of the Bonito could not hâve 
thrown her from the middle to the edge of the channel in half a min- 
ute, or even far enough towards the edge to avoid the sheer of the 
Valentine. 

On the whole évidence, I think the case made is that the Bonito 
was near the middle of the channel; that she was not reasonably 
near the starboard edge of it, as she ought to hâve been ; and that 
she ported her helm to get there too late to be thereby out of the way 
of the Valentine, as she was bound to be. 

Vessels coming up the portion of James river above City Point, on 
ebb-tide, are in better subjection to their helms than vessels going 
down ; and I shall invariably rule that up-coming vessels, when about 
to meet descending ones in narrow places in this river, on ebb-tideô, 
must keep as near that edge of the channel which bas been indicated 
by signais and leave as much room to the descending vessels as prac- 
ticable. This rule must, of course, be construed in connection with 
the corrélative rule that the descending vessel must observe a proper 
caution and diligence in exercising its right of way. See, as to this 
latter point, the case of The Katy Wise, 3 Hughes, 589, decided by 
me at Alexandria in 1879. 

The libelant in the case at bar bas not established fault in the Val- 
entine by affirmative proof reasonably conclusive of the fact. On the 
contrary, the weight of évidence seems to show that his own vessel, 
the Bonito, was in fault in being near the middle of a narrow chan- 
nel, on an ebb-tide, and not having hard-ported her helm in time to 
get near its edge. 

Decree must, be for the respondents. 



The a. F. Niohols. 

(District Court, D, New Jersey. December 12, 1884.) 

Maeitime Lien— Repaibs on Vessel in Fobeign Port — Contbacst— Libel Dm- 

MISSBD. 

As there is no sufBcient proof of the waiver of the term's of the contract un- 
der which libelant was to furnish the materials and do the work in repairing 
the vessel now libeled, the libel must be dismissed. 

Libel in rem. 

See Bros., for libelant. 

J. A. Hyland, for respondent. 

Nixon, J. This is a libel in rem for repairs, etc., to a vessel in her 
foreign port. The case turns upon the question whether the materi- 
als furnished and the work done, for the payment of which the libel- 
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ant sues, were performed under a contract or not. The payment is 
resisted by the claimant on the ground that there was a •written 
agreement betweeu the parties, and that the libelant has failed to com- 
ply with its terms. The libelant admits that, originally, there was a 
contract in writing, but claims that, when the boat was sent to his 
dock for repairs, he examined her and discovered that she was so old, 
and her timbers so rotten, that it was impossible to proceed under 
the contract; that he went to the ofSce of Compton, the respondent's 
husband and agent, and so advised him; that Compton sent his 
clerk and agent, Turner, to examine the boat to ascertain whether 
she was worth repairing; that Turner came, and, after examination, 
said that the repairs could be made by using one-inch plank, doub- 
ling one on top of the other, and showed him where to eut and where 
to put in the pièces, and authorized the use of new timbers, for 
which the additional compensation of $10 was te be made. Both 
Compton and Turner admit the interview and visit, and deny the con- 
versation, or any change of the original contract. But such déniai 
is so guarded and qualified that I am greatly inclined to believe the 
libelant's statement, and the more especially as he is confirmed by 
the évidence of his wife and a Mrs. Wilson, who were présent at the 
interview between Turner and the libelant, and testify as to the con- 
versation which they heard between them. But this évidence does 
not help the libelant. The Schedule A annexed to and forming part 
of his libel asserts that the work was done under a contract ; and 
while the foregoing testimony may be accepted as showiug that it 
was changed by a verbal agreement in regard to the character of the 
plank to be put on, and the amount of compensation to be rendered, 
the contract remains operative as to its other provisions. It is clear 
that the libelant has not performed the remaining work in accordance 
with its terms, and no payment is due until such performance. I 
think the libelant is honest, and has done the best that he could un- 
ier the circumstances. It is a hardship to him that he is not paid 
for his work; but the respondent insists upon her contract, and there 
is no sufficient proof that it has been waived, except as to the above 
particulars. 

The libel must be dismissed. 
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Chandlee V. TowN OF Attica. 
(Cirouit Court, N. D. New York. January 7, 1885.) 

1, Rbmoval op Cadbb — CoLLUsiVB Tbansfer— REMANDma Casb — AoT oi" Maech 

3, 1875, } 5. 

A plaintifl who has been introduced into a controversy by an assignment or 
transfer merely that he may acquire a standing and relation to the controversy, 
to enable him to prosecute it for the bénéficiai interests of the original party, 
is coUusively made a party to the suit, and when the fact appears it is the duty 
of the court to remand the suit, under section 5 of the act of congress of March 
3, 1875. 

2, Same — Cbbdibility of Witness — Discketion of Couet. 

Where au extraordinary transaction is discloaed, no satisfactory explanation 
of which is vouchsafed, and the évidence of the transaction, which it was in 
the power of the parties to produce, has been withheld, the court may disre- 
gard the testimony of the parties so far as it is improbable, and interpret the 
transaction in a way consistent with the ordinary conduct and motives of busi- 
ness men. 

3, Samé — Cause Remakded. 

On further examlnation of the évidence and circurastances of the case the 
former order remanding the cause is afflrmed, and a uuw triai ref used. 

Motion for New Trial. 

Redfield de Hill, for plaîntiff. 

Cogswell, Bentley é Cogswell, for défendant. 

Wallage, J. The question raised upon this motion for a new trial 
is whether the court erred upon the trial in ordering the action lo be 
remanded to the state court, upon the ground that the plaintiff was 
coUusively made a party to the suit, for the purpose of creating a case 
removable to this court. It appeared in évidence that prior to Feb- 
ruary 9, 1884, the plaintifi was the owner of 12 unpaid and overdue 
coupons, for interest on bonds issued by the défendant, the coupons 
being for the sum of $25 each. The plaintiff was a citizen of the 
state of Connecticut. He had owned similar coupons previously, upon 
which he had brought suit in this court and recovered judgment. The 
défendant contested the coupons in that suit upon the ground that 
the bonds were issued without its authority. 

On the ninth day of February, 1884, he purchased 79 other coupons, 
of the same issue of bonds, being also for $25 each, of Sistaire & Bons, 
bankers, of New York city. He paid for thèse coupons $79, or one 
dollar for each coupon of $25. Sistaire immediately delivyed thèse 
coupons to the plaintifï's attorneys, who brought a suit upon them 
and the 12 previously belonging to the plaintiff. The suit was brought 
in the state court, and was immediately removed by the plaintiff to 
this court, and, as was conceded by his counsel, the suit was intended 
to be 80 removed at the time it was commenced. The negotiations 
betweeu plaintiff and Sistaire & Sons for the purchase took place by 
correspondence. None of the letters were produeed upon the trial, 
and it was not shown that they were lest, but both thé plaintiff and 
Mr. Sistaire were permitted to testify, without objection, that there 
v.22F,no.ll— 40 
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•was no arrangement or understanding between them in référence to 
the object of the purchase, or qualifying in any way the absolute 
transfer of the coupons from Sistaire & Sons to the plaintiff. Sis- 
taire refused to produce his books showing the account between his 
firm and the plaintiff. Neither plaintiff nor Sistaire were asked or 
attempted to explain how plaintiff knew the coupons were for sale, 
how be came to purchase them, or why Sistaire & Sons sold $1,975 of 
coupons for $79. Sistaire was a witness on the trial of the former 
action brought in this court by the plaintiff against the défendant, 
and sold plaintiff the coupons on which that suit was brought at their 
par value. Upon the présent trial he testified that he was unable to 
state whether his firm were the owners of the 79 coupons sold to 
plaintiff, or whether the coupons belonged to other persons. 

If the court was authorized to find upon this évidence that the cou- 
pons were sold by Sistaire & Sons to the plaintiff to invest him with 
the légal title, and enable him to maintain an action thereon in this 
court without intending to transfer to him the bénéficiai interest 
therein, the case was properly remaîided. Fountain v. Town of Angel- 
ica, 12 Fbd. Kep. 8. As was held in that case, a plaintiff wbo has been 
introduced into a controversy by an assignment or transfer merely, 
that he may acquire a standing and relation to the controversy, to 
enable him to prosecute it for the bénéficiai interests of the original 
party, is collusively made a party to the suit, and when the fact ap- 
pears it is the duty of the court to dismiss or remand the suit, under 
section 5 of the act of congress of March 3, 1875. 

It is insisted for the plaintiff that this conclusion cannot be in- 
dulged, in the face of the testimony of the plaintiff and Sistaire to 
the contrary, both of whom are uncontradicted and unimpeached 
witnesses. It may very well be that there was no express arrange- 
ment or understanding between them to this effect, and that the testi- 
mony of each of them was literally true in this behalf ; but there may 
hâve been some équivalent arrangement for the ultimate protection of 
Sistaire. If such an arrangement can be fairly inferred from the cir- 
cumstances, the suit was properly dismissed. The plaintiff owned 
coupons which were not of suffieient amount to enable him to sue in 
this court by an original suit, or to remove a suit into this court from 
a state court, and which were not valid obligations of the défendant 
according to the décisions of the state courts. The plaintiff and Sis- 
taire botn knew the coupons were collectible by a suit in this court. 
Obviously, the plaintiff bought the coupons intending to sue upon 
them, and to invoke the jurisdiction of this court, because they were 
immediately delivered to his lawyer for that purpose. That Sistaire, 
knowing the coupons to be thus collectible, would be willing to sell 
them for one twenty-fifth of their face value, without attempting to 
get more for them, is utterly incredible. That he did not know 
whether they belonged to him or some one else, is also incredible, and 
it is quite fair to assume that they belonged to him. If Sistaire had 



OHANDIiBB r. TOWN Oï ATTIOA. 627 

been insolvent at the time, and the question were whether the sale 
could stand as against his creditors, the gross inadequaey of the price 
paid would stamp the traneaction as a colorable sale, unless it were 
shown that he had tried to get a better price. In such a controversy no 
prudent lawyer would permit his client to rest on the bare assertion 
of a purchase without the production of the correspondence by which 
the transaction was effected. If that correspondence was within his 
reach, and was not produced, its non-production would start a per- 
suasive inference that it was unsafe to produce it. If, in such a con- 
troversy, the sale would be deemed a colorable one, why should it not 
be hère ? If the sale was collusive, what was the nature of the real 
arrangement between the parties to it ? 

The court could not ignore the fact that an extraordinary transac- 
tion was disclosed ; that no reasonable expianation of it was vouch- 
safed; and that the évidence of the transaction, which it was in the 
power of the parties to produce, was withheld. The court was therefore 
at liberty to disregard the testimony of the parties, so far as it was 
incredible, and interpret the transaction in a way consistent with the 
ordinary conduet and motives of business men. A sufficient motive 
appeared for just such a transaction as the statute, under which this 
suit was remanded, was enacted to meet, and the circumstances were 
consistent with that motive and inconsistent with the theory of an 
unconditional sale of the coupons. If the court was at liberty to 
disregard the testimony of the two witnesses, it was also justified in 
accepting it as true in part and untrue in part, in believing what 
was probable and in disbelieving what was incredible. 

The case, then, résolves itself into the inquiry whether the court 
was foreclosed by the statements of the parties to the effect that the 
sale was honafide. It is stated in Newton v. Pope, 1 Cow. 109,' that 
it is difficult to establish a rule which shall regulate and limit the 
discrétion of a court or jury in the degree of crédit to be given to 
the testimony of a witness, but where he is unimpeached, the facts 
sworn to by him uncontradicted, and there is no intrinsic improba- 
bility in the relation given by him, his testimony cannot be disre- 
garded. A witness may be contradicted by circumstances as effect- 
ually as by the statements of other witnesses. Conjecture is not to 
be substituted for probative indicia; but where thèse exist, a judge or 
a juror is not bound to surrender his convictions and blindly accept 
the statement of a witness, because no other witness bas contradicted 
it, and the character of the witness is not impeached. The authori- 
ties are numerous that a judge or jury, in the exercise of judicial 
discrétion, is at liberty to reject the statements of witnesses in the 
situation of the witnesses hère, and under the circumstances of this 
case. Harding v. Brooks, 5 Pick. 245 ; Elwood v. W. U. Tel. Co. 45 
N. Y. 549 ; Kavanagh v. Wilson, 70 N. Y. 177 ; Gildersleeve v. Landon, 
73 N. Y. 609; Koehler v. Adler, 78 N. Y. 287. 

The motion for a new trial is denied. 
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Albeight and others v. Oystee and others.' 

{Circuit Ccmrt, E. D. Missouri. December, 1884.) 

Tettsts— Administratobs— JaDG.MENTs — Evidence. 

A. died testate, leaving his property, some of which was sitnated in Mis- 
souri and some in Pennsylvanie, to his cliildren, B., C, D., and E. Letters oi 
administration were talten out upon liis estate in Missouri by B.; in Pennsyl- 
vania, by G. The devisees agreed to départ from the plan of division con- 
tained in their fatlier's will, and B. put the real property situated in Missouri 
up at public sale, under an agreement with the other devisees that certain 
specifled tracts, and such other tracts as it should be deeraed advisable to bid 
in, should he bid in, and subsequently appraised and divided between said 
devisees. In the exécution of this plan a certain tract fell to B.'s share, and 
was conveyed by him to D. in trust for B.'s children, by an absolute deed, but 
under an oral agreement that it should lie held in trust. B. then took posses- 
sion for his children, who were minora. He was then indebted to the estate. 
Later, D. conveyed said tract to C, who brought suit in ejectment against B., 
and recovered judgment. A judgment has been rendered against B. in favor 
of A.'s estate in a probate court of Missouri, which, upon appeal, was reduced, 
but which has been taken to the suprême court of Missouri by a writ of error, 
and is now pending there. Complainants claim that C. has been allowed an 
improper crédit in a settlement made by him in an orphans' court of Pennsyl- 
Vîinia. Because of the questions as to said judgments, it isuncertain whether 
the interest of B. in A.'s estate, after deducting the amount he owes the es- 
tate, is or is not equal to the value of the laad convej'ed in trust for his chil- 
dren. In a suit to restrain the issuing of an exécution upon the judgment in 
said ej3ctment suit, and to obtain a decree ordering (J. to convey said land to 
said children, held, (1) that this court cannot go behind or review said pro- 
bate judgments ; (2) that, neither the judgment of the probate court nor that of 
the circuit court against B. are admissible in évidence ; (3) that said convey- 
ance to D. was charged with trusts for the final settlement of A.'s estate, and 
that C. holds said land subject thereto ; (4) that inasmuch as the amount of 
B. 's interest in A. 's estate cannot be ascertained under the évidence, no relief 
can be granted in this suit. 

In Bquity.* 

The îacts in this case, so far as they need be hère stated, are sub- 
stantially as foUows : Abraham Oyster died testate in 1862, leaving 
four children, Margaret, Simon K., George, and David K., who were 
his only devisees. Letters of administration upon their father's es- 
tate were taken out in Missouri by David K. and in Pennsylvania by 
George. The provisions of Abraham Oyster's will created dissatis- 
faction, and a différent plan of division from that contained in the 
will was agreed upon among the children. Among other things it 
was agreed that certain lands in Missouri should be put up at public 
sale, and that certain tracts, and such other tracts as it should be 
found advisable to keep, should be bid in and subsequently appraised 
and divided between the parties without any payment of the amounts 
bid. This was done, and the lands in question hère fell to David K., 
who, with the oral consent, as claimed, of the other parties in interest, 

iReported by Benj. F. Rex, Esq., of the St. Louis bar. 

2 For a report of opinion ou demurrers and plea to the bill and exceptions to the 
answer see 19 Fbd. Rbp. 849. 
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conveyed tbem, as administrator, to Simon K. Oyster by a deed abso- 
lute on its face, but under an oral agreement that the property should 
be held in trust for David K.'s children. David K. then went into 
possession of the property and bas since held possession for bis chil- 
dren, who were minors, Thereafter, the lands conveyed to Simon K. 
in trust were conveyed by him to George Oyster, who, ignoring the 
alleged rights of David K.'s children, brought suit in ejectment against 
David K. for possession, and recovered judgment. This suit is to ob- 
tain an injunction restraining the issuance of an exécution upon said 
judgment, and for a decree requiring George Oyster to transfer his 
interest in said land to the children of David K. The défendants 
claim that said land was held by the original trustée subject to an 
accounting, and that David K.'s interest in his father's estate is not as 
great, after deducting what he owes the estate, as the appraised value 
of said land, and that for that reason he is not entitled to the relief 
sought. To substantiate the latter proposition the défendants otfered 
in évidence a judgment of a probate court of Missouri against David 
K., and in favor of said estate, for about $6,000. Complainants ob- 
jected to its admission on the ground that the judgment had been re- 
duced $2,500 ou appeal from the probate to the circuit court, and 
ofïered to prove this by a copy of the judgment. It appeared, how- 
ever, that the matter had been taken to the suprême court by writ 
of error and is now pending there, and the court refused to go into the 
matter at ail. Evidence was offered on the part of complainants 
tending to prove that the orphans' court of Pennsylvania had allowed 
George Oyster, the Pennsylvania administrator, an improper crédit. 

George H. Shiclds and James Carr, for complainants. 

Dryden é Dryden, for défendants. 

Teeat, J. This case bas been fully heard on the merits. While 
the theory of the bill was qiiite narrow in its scope, the court inti- 
mated that under the gênerai prayer, if adéquate data were before it, 
the whole controversy, which bas been protracted through years, 
might be finally determined. To that end a large amount of évidence 
was receivedand considered; but the respective parties, by technical 
and other objections, well founded under the rules of évidence, hâve 
prevented the court from reaching such a resuit. Nothing, there- 
fore, remains but to détermine, under the évidence, the questions pre- 
sented by the pleadings. The property conveyed by David K. Oyster, 
administrator, with the will annexed, to Simon K. Oyster, and by 
the latter to George Oyster, stands, as among the respective legatees, 
subject to the final outcome of the decedent's estate. Many inter- 
esting questions were suggested by the respective counsel concerning 
the will of Abraham Oyster, dated in 1862, and a subséquent con- 
tract in 1868, between respective legatees, to which latter contract 
the children of David K. Oyster were not parties. As to that légal 
question tbe case of Nichols v. Eaton, 91 U. S. 716, is instructive. 
The parties, however, before the court were willing to waive that in- 
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quiry; yet it is donbtful whether such waîver would be permissible 
as against infant parties. 

It is chargea in the bill that the property in question was bid off 
at the sale in 1869, by Simon K. Oyster, with full understanding 
among the parties, for the benefit of David K. Oyster's children. 
Under the agreement of 1868, a portion of the property conveyed to 
Simon K. Oyster was set apart to David K., and therefore exempt 
from further adjustments of the estate. Why was that portion in- 
cluded in the deed to Simon K. ? The évidence with respect thereto 
is very nnsatisfactory. It appears that David K. Oyster, as admin- 
istrator, was in arrears, and therefore, in purchasing property at the 
sale of 1869, and in taking under the contract of 1868, necessarily 
took the same subject to a further accounting among the parties. 
Whatever property was bought at said sale, if bought for tbe children, 
was subject to an accounting for the purchase money therefor. They 
could not, by any contrivanee such as is suggested in the bill, deplete 
the estate, for their own private benefit, regardless of the rights of 
other legatees. Hence they would stand in no better condition as to 
the purchase money than would David K., or any of the other legatees. 
It is sufficiently demonstratéd by the évidence that the property con- 
veyed to Simon K. by David K., whether for the benefit of David K. 
or his children, still remains subject to the demands of défendants 
for their portion of the purchase money. 

As heretofore stated, the technical objections prevent a detailed 
and aocurate adjustment of the accounts between ail parties to thèse 
proceedings. It seems that after a long dispute among themselves — 
nothing unusual among beneficiaries of an estate — the effort is now 
made to charge the deed to Simon K., and his subséquent convey- 
ance to George, with a trust for the benefit of David K.'s children, 
on the theory — First, that ail of said property, with the consent of 
said David K. and the several legatees, was to be vested in said Simon 
K. for said children; second, that ail of the considération therefor had 
been f ully paid by said David K., and therefore no sum by way of pur- 
chase money therefor was due to the other legatees. Said theory is 
not sustained by the évidence as to either one of said points. The 
deed from Simon K. to George is charged with trusts for the final 
settlement of the estate. Why, then, should he not proceed to exé- 
cute the trust thus devolved upon him ? The plaintiffs say that the 
property conveyed to him belongs to them, discharged of said trust, 
because the same had been fuUy paid for by David K. The évidence 
shows otherwise, viz., that David K. is in arrears to the estate in a 
large sum, not ascertainable under the évidence before the court,. 
When George, under the administration of his trust, comes to a set- 
tlement thereof, if the parties are not satisfied therewith they can 
pursue him in some future proceeding. 

As to the probate settlement of George, in Pennsylvania, and David 
K., in Missouri, this court cannot, in tbe case presented, go behind 
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the judgments of those tribunals; and yet the review of those judg- 
ments may, possibly, be needed for a just accounting between the 
parties. It is therefore ordered, adjudged, and decreed that the bill 
be dismissed, with costs, without préjudice to any rights that the 
parties may hâve in the final administration of the trust devolved on 
George Oyster by the deed from Simon K. Oyster, dated February 10, 
1881, and the contract of March 3, 1868, executed by George Oyster, 
D. K. Oyster, M. Oyster, Charles Oyster, and Margaret Oyster. 



Baeby V. Missouri, K. & T. Rt. Co. 

(Circuit Court, 8. D. New York. 1884.) 

Kaileoad Bonds. 

Bill dismissed, because nf def ect of parties ! f oUowing Morgan v. Kanta» Poe. 
Ry. Co. 21 Blatchf. 134; 8. C. 15 FBp. Rkp. 55. 

In Equity. 

Anderson é Man, for complainant. 

Dillon & Swain, for défendant. 

Wallacb, J. This case cannot be distinguished from that of Mor- 
gan V. Kansa» Pac. Ry. Co. 21 Blatchf. 134, S. C. 15 Fbd. Rep. 55, 
and the question whether the trustée for the bondholders, named in 
the mortgage, is a necessary party to a suit to compel the mortgagor 
to apply its net earnings to the payment of the bonds, is therefore net 
an open one in this court. The demurrer is sustained which allèges 
a defect of parties. There are no merits in the other grounds of 
demurrer. 

Leave is granted to complainant to amend bis bill within 30 days, 
upon payment of costs of the demurrer. 



Sandwich Manbf'g Co. v. Wbight and others. 

{Œrcuit Court, N. D. lowa, W. D. October Term, 1884.) 

Featjbulent Conveyancb — Right ov Assignbb to Bbt Aside— Commoii-La'W' 
dootrise. 

At common law the right of a créditer to attack and set aside a conveyance 
made by his debtor, on the ground of fraud, did not pass to an assignée or 
trustée appointed by the debtor. 
Same — Statutb of iowA. 

This right i8 not conferred on the assignée by the lowa statute regulating as- 
sigtiments for the beneflt of oreditors. Bumsey y. Town, 20 Fbd. IÏbp. 558, 
followed. 



632 rEOEBAL BEPOSTEB. 

3. SaMB— MOBTGAOE— FORECLOSURE. 

An assignée for the beneflt of creditors, In lowa, may defeat tlie enforcement 
of a niortgage against reaity, the title to which is in him, by showing that the 
mortgage executed by the assigner is a mère sham, and in fraud of his creditors. 

Bill for Foreclosure of Mortgage. 

Cole, McVey é Clark, for complainant. 

Zane & Hellsall and Joy, Wright é Hudson, for défendants. 

Shieas, J. In this cause complainant files its bill for the foreclos- 
ure of a mortgage executed by John Wright and wife under date of 
November 2, 1883, upon the south half of block No. 7, in the town of 
Odebolt, Sac county, lowa, and given to secure payment of the sum of 
$2,800, payable on the fifteenth day of January, 1884, as evideneed by 
a promissory note for that sum, paya;ble to the order of Nelson Wright. 
Complainant avers that the note and mortgage were indorsed and 
transferred to it for a valuable considération by Nelson Wright, and 
that the sum secured thereby bas not been paid. To this bill John 
Wright and wife, Philip Schaller, and others are made parties défend- 
ant. Schaller files an answer in which he avers that on the fifth day of 
November, 1883, John Wright executed a gênerai deed of assignment 
of ail his property, for the benefit of creditors, to Nelson Wright, who 
refused to accept the trust created by the deed, and thereupon said 
Schaller was appointed assignée by the district court of Sac county un- 
der the provisions of the statuteof lowa; that when said John Wright 
executed the mortgage to Nelson Wright he was theu contemplating 
making an assignment; and that the note and mortgage given to Nel- 
son Wright were without considération, and were given to cover up 
his property, and to def raud his creditors, and for that sole purpose ; 
and that in furtherance of such fraudulent purpose they were after- 
wards transferred to complainant, and prays that the same be de- 
clared to be fraudulent and void. To this answer complainant ex- 
cepta, on the ground that Schaller eannot, as assignée, for the benefit 
of creditors, question the conveyance made by his assignor; that as 
assignée he stands in the shoes of the assignor, and eannot be heard 
to say that the mortgage is fraudulent. 

At common law the right of a créditer to attack and set aside a 
conveyance made by his debtor on the ground of fraud, does not pass 
to an assignée or trustée appointed by the debtor. In some states 
this right is by statute conferred upon the assignées. Whether the 
lowa statute, regula';ing assignments for the benefit of creditors, con- 
ferred this right upon the assignée was considered and decided in the 
pase of Rumsey v. Town, 20 Ped. Eep. 558, and I see no reason to 
change the views therein expressed. The case at bar, however, does 
not présent the simple question of the right of an assignée to recover 
property fraudulently conveyed away by his assignor. In this case 
the title to the reaity covered by the mortgage passed by the deed ot 
assignment to the assignée. Complainant now seeks to procure a 
decree for the sale of the reaity, and to that end makes the assignée 
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a party défendant. If the allégations of this answer are true, com- 
plainant is seeking the aid of a court of equity to consummate a fraud, 
and to deprive the creditors of the mortgagor of the benefit of property 
which shoald justly be applied to the payment of the debts due thèse 
creditors. The question is not whether the court will aid the fraud- 
ulent grantor or his assignée in recovering back property conveyed 
away for the purpose of defrauding creditors, but whether it will aid 
the fraudulent grantor in his efforts to secure the fruits of the fraud- 
ulent transaction to the injury of the inuccent creditors. 

The usual rule, as between parties to a fraud, is that courts will 
not aid either party. Under this rule, should not a court of equity, 
in a case brought. by the fraudulent mortgagee directly against the 
mortgagor, to foreclose a mortgage given without considération, as a 
mère cloak to protect the property against creditors, refuse its aid, as 
a decree of foreclosure and sale under it would only consummate the 
fraud, and enable the guilty parties to effectually defeat the rights 
of creditors ? The gênerai rule is, that ho who has voluntarily aided 
in the perpétration of a fraud by another shall not be permitted to 
obtain a profit thereby against those who hâve been thus defrauded. 

In the case at bar, as already stated, the title to the realty in- 
cluded in the mortgage, passed by virtue of the deed of assignment 
to the assignée, who holds the same in trust for the benefit of cred- 
itors. It is the duty of the assignée, in the performance of his trust, 
to défend this property against ail unjust, adverse claims. He takes 
the property not as a purchaser, but subject to ail rights and equities 
subsisting against it in favor of third parties, and in that sensé he is 
said to succeed only to the rights of his assigner. If the mortgage 
in question was in fact given to secure an actual indebtedness, so 
that, as between the mortgagee and mortgagor, it is valid and bind- 
ing, then the assignée could not défend against it, on the ground that 
it was for any reason invalid against creditors. The right of cred- 
itors to attack a mortgage as fraudulent, growing out of equities ex- 
isting in their behalf, does not pass to the assignée, in the absence 
of statutory provisions to that elïeot, and none such are found in the 
statutes of lowa. In the présent case, the right of the assignée to 
défend against a foreclosure of the mortgage is not based upon a 
transfer of the rights and equities of the creditors, but upon the fact 
that the title of the property has been vested in him in trust for the 
creditors, and that, having accepted the trust, he is charged with the 
duty of protecting the property against ail fraudulent claims. 

Ap is said by the suprême court in Cléments v. Moore, 6 Wall. 
299. 

"The cardinal principal in ail sueh cases la that the property of the debtor 
shall not be diverted from the payment of his debts, to the injury of his cred- 
itors, by means of fraud." 

Should it be held, in the présent case, that the assignée cannot de- 
feat the enforcement of the mortgage against the realty, the title of 
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whioh is in the assignée, by showing that the mortgage is a mère 
sham, given without considération, and in fraud of creditors, then, 
indeed, the property would be moat efifectually diverted from the pay- 
aient of the just debts due creditors, and the court would be enabJing 
the wrong-doer to reap the benefit of bis fraud. Eeasoning which 
leads to such a resuit must be essentially wrong, involving the mis- 
ttpplication of principles intended to defeat fraud in such a way as 
to make tbem the means of accomplishiug that which it is their very 
purpose to defeat. 

The demurrer to the cross-bill is therefore overrnled. 



TSAOET V. TOWN OF PhELPS. 
(Gireuit Court, N. B. New Tork. January 7, 1885,) 

1. MuinciPAL Bonds — FBAtrDULENT Issue — Bona Fidb Holdbe— Buedbit of 

Pboof. 

When it appears that municipal bonds were fraudulently issued, the burden 
is oast on the holder to show that he is a holder in good faith, aud for value. 

2. Bamb— Crkdibilitt dp Witsess— Province op Jubt, 

The jury are at liberty to reject the testimony of a witness as incredible, al- 
though he is not inipeached or contradicted by direct évidence where there is 
some latriasic improbability la his narrative, and he haa shown himself un- 
worthy of crédit by his attempt to falsify a. collatéral transaction involved in 
the suit. 

3. Same— New Trial Repused. 

tTpon the évidence in this case, held, that the court properly submitted the 
question as to whether plaintilf was a bonafide holder of the niunicipal bonds 
in suit to the jury as ooe of fact, and that their verdict was sustained by the 
évidence, and that a new trial should not be granted. 

Motion for New Trial. 

Edward B. Thomas, for plaintiff. 

Comstock é Bennett, (H. V. Howland, of counsel,) for défendant. 

Wallaoe, J. The plaintiff contends that Post was a honajide holder 
of the bonds in suit, and tbe plaintiff, who acquired title from bim, 
was entitled to stand on Post's title, notwithstanding the bonds were 
illegally created by persons who assumed authority to represent the 
défendant. When it appeared that the bonds were issued in fraud 
of the rights of the défendant, the burden was cast upon the plaintiff 
to show that he was a holder in good faith, and for value. Bailey v. 
. Town of Lansing, 13 Blatchf . 424. He attempted to do this by show- 
ing that Post was such a purohaser. Post was produced as a witness 
for the plaintiff, and testified that he took $6,000 in amount of the 
bonds, as collatéral to a loan of $2,000, made to one Davis at the 
time, and witbout any information of the invalidity of the bonds. He 
was a banker, and made inquiries about the bonds of other bankers 
before taking them. It appears that two days later he wrote to the 
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financial offlcer of the défendant asking informatîon if the bonds were 
good and ail right. And, after he was informed the bonds wew in 
litigation, he took $5,500 more of the bonds, and thereafter surren- 
dered $3,000 of those he took on the earlier occasion. He testified to 
a subséquent sale of ail the bonds to the plaintiÊE in this suit, which 
"was obviously a merely colorable sale, although he represented it as 
a regular business transaction. Davis was not produced as a wit- 
ness, nor were any of the parties produced of whom, acoording to 
Post's testimony, he made inquiries before taking the bonds. The 
hona fides of his acquisition of the bonds was left to rest on his un- 
supported testimony. 

Upon this case the court refused to ruie, as matter of law, that Post 
was a bonafide purchaser of the bonds, and left the question as one 
of fact to the jury, This was not error, because the jury were at 
liberty utterly to reject his testimony as incredible, although he was 
not impeached or contradicted by direct évidence. It was enough to 
authorize the jury to do this, that there was some intrinsic improba- 
bility in Post's narrative, and he had shown himself unworthy of 
crédit by his attempt to falsify the transaction respecting the sale of 
the bonds made by him to the plaintiff. Harding v. Brooks, 5 Pick. 
245 ; Elwood v. W. U. Tel. Go, 45 N. Y. 549 ; Kavanagh v. Wilson, 
70 N. Y. 177; Gildersleeve v. Landon, 73 N. Y. 609; Koehler v. Ad» 
1er, 78 N. Y. 287. 

The motion for a new trial is denied. 



Good Hope Co, ». Eailwat Babb Fencino Co. 

(Circuit Court, 8. V. New Tork. December 30, 1884.) 

Pbactice— Sbrvicb on Fobbign Corporation — Rbv. 8t. i 739. 

A foreign corporation is not " found " within a district, withln the meaning 
of section 739 of the Kevised Statutes, for the service of process, when Its prési- 
dent cornes tomporarily into such district upon the business of the corporation, 
such corporation having no office or place of business therein, and not having 
transacted any business therein, except that which the président came to settle. 

At Law. 

Martin é Smith, for plaintiff. 

MacFarland, Reynolds & Harrison, for défendant. 

Wallaob, J. The question raised by this motion is whether Jurîs- 
diction is acquired in an action brought against a foreign corporation, 
by the service of process on its président while in this district, al- 
though the corporation bas no office or place of business within this 
state, and is not engaged in business hère, except that it bas made 
occasionally a purchase of goods by sending an agent hère for that 
purpose. Its président came hère to adjust a controversy between 
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it and the plaintiff growing out of such a purchase, and was then 
served with the summons in this action. Stated in anotber form the 
question is whether a foreign corporation is "found" hère, within the 
meaning of section 739, Eev. St., for the service of process, when its 
président is temporarily hère upon the business of the corporation. 
Jarisdiction of the person is acquired by the courts of the United 
States only when the party sued is an inïiabitant of or found within 
the district where the writ is served; and the laws of the state can 
neither extend, nor restrict the conditions upon whicb jurisdiction 
dépends. 

It was intimated in Merchants' Manuf'g Go. y. Grand Trunk Ry. 
Co. 13 Ped. Ebp. 358, that a commercial corporation naay be deemed 
constructively présent, for the service of process upon it, outside the 
state of its incorporation, wherever it has property and carries on its 
opérations by its agents; but the point was not decided because it was 
not necessary to décide it in that case. Some of the authorities upon 
the subject are cited in the opinion in that case. When a corpora- 
tion has 80 far identified itself with a locality beyond the state of its 
création and domicile as to be found tbere for practical business pur- 
poses, it is reasonable to treat it as there also to respond to its obli- 
gations when called upon to do so in the courts of that locality. Ac- 
eordingly, the tendency of later judicial opinion is in favor of relaxing 
the strictness of the former rule that process against a corporation 
must be served on its head or principal officer within the jurisdiction 
of the sovereignty where this artificial body résides. The iuconven- 
ience and practical injustice of permitting corporations to invoke the 
comity of a foreign state, for the exercise of their franchises and the 
transaction of their business, and at the same time to obtain exemp- 
tion from suit, hâve been met by législative enactmeuts in many 
states authorizing the service of process, in such cases, upon the 
agents of the corporations. The judgments obtained in suits thus 
commenced by service upon such agents, pursuant to the laws of the 
state, are valid everywhere, provided the corporation was engaged in 
business in the state, and service was made upon an agent there, ac- 
tually representing the corporation at the time. 

The Code of Civil Procédure of this state provides that an action 
may be commenced against a foreign corporation by delivering a copy 
of the summons to the président, secretary, or treasurer thereof. 
Section 433. As construed by the highest court of the state, this 
statute permits effectuai service to be made, although the officer served 
is not hère in his officiai capacity, or in the business of the corpo- 
ration. Pope V. Terre Haute Car Co. 87 N. Y. 137. Such a law was 
charaoterized in Moulin v. Trenton Ins. Co. 24 N. J. Law, 222, 224, 
as "so eontrary to natural justice and to the principles of interna- 
tional law, that the courts of other states ought not to sanction it." 

It is quite clear that service of process upon an agent of a foreign 
corporation while merely casually présent in the state is not equiv- 
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aient to a personal service upon an individual in conferrîng jurîsdio- 
tJon upon a court to render a personal judgment; and sueh a judg- 
uaent would be treated as void for want of jurisdiction by other 
tribunals than those of tbe state where it was obtained. The au- 
thorities may be found in the note to section 522, Mor. Priv. Corp. 
The subject has recently been considered by the suprême court of the 
the United States in St. Clair v. Cox, 106 U. S. 350, S. C. 1 Sup. Ct. 
Eep. 354, and Mr. Justice Field, speaking for the court, said: 

"We are of opinion that, when service is made within the state upon an 
agent of a foreign corporation, it is essential, in order to support the juris- 
diction of the court to render a personal judgment, that it should appear some- 
where in the record that the corporation was engaged in busines in the state." 

A corporation ought not to be deemed "found" within the meaning 
of section 739, unless it is so far constructively présent at the place 
where its agent is served with process that a judgment against it 
would be respected everywhere and be given full force and efficacy 
in other jurisdictions. Where a corporation is not engaged in busi- 
ness in this state there is no room for implying its consent to corne 
hère to litigate with a citizen of this state or of a foreign state. 
In this case the président of the défendant was hère in his repré- 
sentative character, but the corporation had never been practically 
engaged in business hère. It had made purchases hère occasionally, 
but it could hâve made them by correspondence as well as by the prés- 
ence of its agents hère. If the purchases had been made by corre- 
spondence it could be as logically urged that the corporation was en- 
gaged in business hère as it can be now. Instead of writing, its agent 
came hère in person. As it has never kept an ofiSce hère, or carried 
on any part of its business opérations hère, or been engaged in any 
business hère, which required it to invoke the comity of the laws of 
the state, it was not "found" hère for the purpose of being sued. 
The motion to vacate the service of the process is granted. 



FeBBIOHS V. CoSTEB. 

{Oireuit Court, S. D. New Torh. January 10, 1885.; 

1. Inteknai, Revenue— Seizuke of Pkopbrtt~Rev. St. { 989— CBBTiFroATB of 
PiiOBABLB Cause. 

The court is not justifled in grantin^ a certiflcate pursuant to Rev. St. } 989, 
that a collector of Interual revenue, who seized the property of the plaintifl 
upon the pretense that he was unlawfully carrying on the business of a distiller, 
" acted under the direction of the secretary of the treasury, or other proper 
ofllcer of the government," when it appears that he acted pursuant to the le- 
quest of a revenue agent who was instructed to make the requeat by the chief 
clerk of a supervisor. 
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2. Samb— PowKK oi- Circuit Coubt— Refusai, of Cbetifioati bt Distbict 
Court under Ret. Bt. § 970. 

Where the district court, in ihe original proceedings, has refused to grant a 
certiflcate of reasonable cause, under Rev. St. 5 970, the circuit court caniiot 
certify "that tliere was probable cause for the act doae by the collecter," un- 
der section 989. 

In May, 1876, the défendant, then coUector of internai revenue, 
seized the property of the plaintiff upon the pretense that he was 
unlawfuUy carrying on the business of a distiller. This issue was 
tried and resulted in a verdict for the plaintiff. The coUector asked 
for a oertificate of reasonable cause, under section 970, Eev. St., which 
was refused by the court. U. S. v. Frerichs, 16 Blatchf. 547; S. G. 
106 D. S. 160; S. G. 1 Sup. Ct. Rep. 169. The présent action tore- 
cover damages was then commenced against the coUector personally. 
The case was tried at the December circuit and resulted in a verdict 
for the plaintiff. 

H. E. Davies, for the motion. 

Edward Salomon and Elihu Root, U. S. Atty., opposed. 

CoxE, J. The court is asked to grant a certificate, pursuant to sec- 
tion 989, Eev. St., that the défendant "acted under the directions of 
the secretary of the treasury, or other proper officer of the govern- 
ment." The motion is founded upon the évidence of Edward McLeer, 
who testified in substance, as foUows : 

"In May, 1876, I was a revenue agent attached to the office of the super- 
viser o£ New York. I liad examined the plaintifE's distillery and reported the 
resuit to the chief clerk of the supervisor, who was acting in the latter's ab- 
sence. I was instructed by him to reqnest the défendant to make the seizure 
of plaintiff' s distillery. Subsequently I went to defendant's office, and, the 
défendant not beingthere, made the request of his deputy." 

Do thèse facts présent the case contemplated by the statute re- 
ferred to? It is thought not. The construction of this testimony 
most favorable to the défendant is that he acted pursuant to the re- 
quest of a revenue agent, who was instructed to make the request by 
the chief clerk of a supervisor. The plain intent of the statute, in 
my judgment, is that the direction to the collector shall shield him 
only when given by some officer of the government who has the un- 
doubted authority to direct. Unless the collector is under some ob- 
ligation to heed the instuctions, he is not protected. The défendant 
hère was not required to perform the unlawful act complained of be- 
cause of any request or demand disclosed by this testimony. Neither 
the revenue agent nor the chief clerk stood in such a relation to him 
that he could be protected by following their instructions or censured 
for refusing so to do. 

Upon the case presented the défendant has not succeeded in show- 
ing that he acted under the directions of a "proper officer of the gov- 
ernment." I do not mean to intimate that a revenue agent may not, 
in certain circumstances, be such an officer. He may receive from 
his chief, instructions, gênerai or spécial, clothing him with the most 
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extensive powers. There is, however, no question of this oharaoter 
now before the court. 

In a Bupplemental brief submitted for the défendant, the proposi- 
tion is advanced, that notwithstanding the refusai of the district court 
in the original proceedings to grant a certificate of "reasonable cause," 
under section 970, Eev. St., this court may now certify "that there 
was probable cause for the act done by the collecter, " under section 
989. There is very serions doubt whether this position can be sus- 
tained. To assert that there is probable cause for an act which 
is without reasonable cause certainly seems paradoxical. If the act 
is illégal, irrational and unjust; if there is no cause for it dictated 
by reason; no cause of sufiScient importance to satisfy a reasonable 
man, it can hardly be maintained that a person guilty of such an act 
bas probable cause for what he does. To hold otherwise would lead 
the court to the illogical conclusion that a seizure made without rea- 
sonable cause, may yet be a seizure the justice of which is suscep- 
tible of proof, a seizure having a prépondérance of argument in its 
favor, a seizure "supported by évidence which inclines the mind to 
belief ." It is thought that a resuit favorable to the defendant's theory 
in this regard, can be reached only by a process of reasoning so at- 
tenuated, that a distinction, if discovered, would in ail probability be 
too infinitésimal for practical application. But, even conceding that 
the action of tl^ district court is not conclusive, it is sufficient upon 
this branch of the motion to say that there is nothing of which to 
predicate a certificate of probable cause, there is no évidence, prop- 
erly before the court, bearing upon this question in any appréciable 
degree. For thèse reasons I am constrained reluctantly to refuse the 
certificat». 



LONDON GUAEANTY & AOOIDBNT Co. V. GeDDBB. 

{Gireuit Court, N. D. EHnois. 1885.) 

Oapias ad Respondendum — Illinois — Constitution and Statdtb— GtTAEAHTT 
Company— Akbbst op DepattijTing Emplotb— Bail. 

A guaranty company that issues a policy to a foreign corporation, gnaran- 
tying it against loss by reason of the dishonesty or want o£ fldelity on the part of 
an agent employed by it in the state of Illinois, who has also given the em- 
ploying corporation a stipulation that he will save it harmless against any loss 
sustained by reason of the policy, in the event of embezzlement by sucn em- 
ployé from the employing corporation, and payment by it of the Joss thus sus- 
tained, as stipulated in the policy, is entitled, on affldavit showing such facts, 
to the issue of a captas ad re»pondendum against the employé, and he will not be 
entitled to discharge on common bail. 

On Motion to Quash. 

Frank H. Collier, for London Guaranty & Accident Company. 

Abbott, Oliver de ShowaUer, for Geddes. 
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Blodgett, J. This is a motion to qnash the eapiag and discharge 
on oommon bail, upon the ground that the affidavit filed does net show 
a case which authorizes the issue of a capias. The facts set eut iï 
the affidavit are briefly thèse : The plaintiff is a corporation created 
in England, with authority to insure employers against loss by rea- 
son of the want of integrity, fidelity, or misconduct of employés. It 
is stated in the affidavit that the defuiidant \^'as an employé of the 
Grand Trunk Railway Company as tuciv outside ticket agent at Orella, 
province of Ontario; that, at the request of tho défendant, the plain- 
tiff issued to the Grand Trunk Eailway Company its policy, wherein 
it goarantied the railway company against any losses it might sus- 
tain by reason of the want of fidelity or honesty of the défendant, 
as such employé of the railway company, to the estent of $800 ; that 
before the issue of this policy the défendant signed a written agree- 
ment by which he stipulated that he would himself save the plaintiff 
harmless against any loss plaintiff might sustain by reason of the 
policy ; and also that any account stated by the gênerai accounting 
officer or auditor of the railroad company should be conclusive against 
the défendant as to the amount of any défalcation of défendant that 
the plaintiff might be compelled to pay. The affidavit further states 
that the défendant, after the issue of this policy, embezzled money 
to the amount of $546, which came into his handa as such agent and 
employé of the Grand Trunk Railway Company, and that the plain- 
tiff paid the same, and now seeks to recover, or is about to bring a 
suit to recover, that amount from the défendant. 

The only question raised is whether this shows such a case of fraud 
as justifies the issue of a capias. It is very clear there would be no 
liability for the amount claimed in this case but for the embezzle- 
ment of the défendant as charged. If this défendant had faithfully 
and honestly performed his duty to the railway company, the plain- 
tiff would hâve had no cause of action against him ; and I take it 
there can be no légal différence in the relation which this guaranty 
company sustains to the défendant, and the relation which a surety 
on his bond would hâve sustained. If he had asked a person to be- 
come surety on his bond, and then embezzled the money of his em- 
ployer, and the surety had been compelled to pay it, it would not lie in 
the mouth of the défendant to say that the liability to the surety did 
not arise out of a fraud. I find no spécial authority on this question. 
This class of contracts is new, and I do not find that they hâve been 
very much before the courts as yet ; but it seems to me so clear there 
is hardly room for a doubt that there would hâve been no right of 
action but for the fraud of the défendant, and it seems to me his 
surety should hâve the same remedy as the original employer would 
hâve. The surety stands in the shoes of the employer, and has a 
right to be subrogated to ail the rights of the employer in the pros- 
ecution of dishonest employés. 

The case is largely analogous to the very numerous class of case» 
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that occur in our admiralty courts, where însurance companîes are 
subrogated to the place of the insured in casea of fraud or négligence 
on the part of other parties, whereby lossea occur to ships for which 
an insurance company is liable and compelled to pay under its pol- 
icies. Further than that, it seems to me there is a principle of pub- 
lic interest involved in this question that should entitle this plaintiff 
to ail the remédies that the employer wonld hâve. We ail knowthat 
in cases of large corporations, whose sole business it is to make, 
handle, and disburse money for the benefit of their stockholders, or par- 
ties interested in their earnings, if they get their money from the sure- 
ties of their dishonest employés, they will not prosecute the employé 
either civilly or criminally. They will simply stand on their bond, 
and, if they get the money from the surety, they leave the punish- 
ment of the dishonest servant to the man who has suffered, rather 
than spend their money in prosecutions which either directly or in- 
directlymay punish the wrong-doer; and inasmuch as we know that 
it is almost the universal custom for bankers, railroad oompanies, and 
ail large corporations, employing numerous agents and servants, who 
handle their funds in one capacity or another, to exact a bond, whether 
it may be such a policy as this or the ordinary bond, it seems to me 
the common dictâtes of public policy should give to the sureties of 
such employés the same remedy that the defrauded employer would 
hâve. The constitution and sta tûtes of Illinois authorize the issue 
of a capias ad respondmdum upon the filing of an afiidavit showing 
that the défendant "fraudulently contracted the debt or incurred the 
obligation" respecting which the suit is brought, and there seems to 
me no room for question, as the record now stands, that défendant 
fraudulently incurred the obligation he is now under to make good 
this défalcation to the plaintiff. The motion to discharge on com- 
mon bail is overruled. 



United States v. Van Vliet. 

{District Court, E. D. Michigan. January 5, 1885.) 

Criminai, Law — Illégal Pension Febs— Rbv. St. § 5485. 

A prosecution for a violation of Rev. 8t. § 5485, in demanding and receiving 
a greater compensation for services in procuring a pension than is allowed by 
law, cannot be maintained for any offense committed prior to July 4, 1884. 

On Demurrer to Information. 

Défendant was prosecuted by information of the district attorney 
for a violation of Eev. St. § 5485, in demanding and receiving a 
greater compensation for his services and instrumentality in prose- 
cuting certain claims for pensions than was allowed by law. Défend- 
ant demurred upon the ground that the law fixing the compensation 
v.22F,no.ll— 41 
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< 4 

for BUcti services had been repealed, and hence that there eonld be no 

conviction. 

S. M. Cutcheon, Dist. Atty., and J. W. Finney, Asst. Dist. Atty., 
for the United States. 

G. D. Long and John Atkinson, for défendant. 

Beown, J. a clear compréhension of the question raised by this 
demurrer requires a careful examination and analysia of the several 
Btatutes upon the subject of compensation to pension agents enacted 
at différent times within the past 12 years. The information charges 
the défendant with a violation of section 5485, which reads as follows : 

"Sec. 5485. No agent or attorney, or any other person instrumental in pros- 
ecuting any claim for pension or bounty land, whoshall directly or indirectly 
contract for, demand, or reeeive or retain any greater compensation for his 
services, or instrumentality inproseeuting a claim for pension or bounty land, 
than is provided in the title pertaining to pensions, or who sliall wrongfully 
witiihold from a pensioner or claimant the whole or any part of the pension 
or claim allowed and due such pensioner or claimant, or the land-warrant is- 
sued to any such claimant, shall be deemed guilty of a high misdemeanor, and, 
iipon conviction thereof, shall for every such offense be fined," etc. 

This section is evidently incomplète, since it is only by référence to 
"the title pertaining to pensions" that it is possible to know the com- 
pensation which the agent is entitled to reeeive. Tnrning to title 57, 
"Pensions," we find the foUowing section : 

"Sec. 4785. No agent or attorney, or any other person, shall demand or 
reeeive any other compensation for his services, in prosecuting a claim for 
pension or bounty land, than such as the commissioner of pensions shall di- 
rect to be paid to him, not exceeding twenty-flve dollars." 

Construing this in connection with the former section, it is appar- 
ent that an information charging an agent with receiving more than 
the amount allowed by the commissioner of pensions, or with more 
than $25, would be good. But in 1878 congress repealed section 4785, 
and provided that it should be "unlawful for any attorney, agent, or 
other person to demand or reeeive for his service, in a pension case, 
a greater sum than ten dollars." 20 St. at Large, 24-3, (Supp. Eev. St. 
386.) This repeal of section 4785 left section 5485 as imperfect a 
foundation for criminal prosecution as it would bave been had section 
4785 never been enacted, since "the title pertaining to pensions," in 
so far as it affected the amount which the pension agent was entitled 
to reeeive, was obliterated. Hence it was held by the circuit judge 
of this circuit, (I think correctly,) in U. S. v. Mason, 8 Fed. Eep. 412, 
that no prosecution could be sustained for overcharges made subsé- 
quent to the act of 1878; in other words, that the act of 1878 could 
not stand in the place of section 4785 in "the title pertaining to pen- 
sions," for the purpose of a criminal prosecution. It is true that in 
U. S. V. Dowdell, 8 Fed. Rep. 881, the learned judge for the district of 
Indiana held that the statùte of 1878 might be enforced as a substi- 
tute for section 4785, and that the words, "than is provided in the 
title pertaining to pensions," should be construed as if they read, 
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"than is provided by law;" but, to remove ail doubt upon tbe sub- 
ject, congress, in 1881, declared, in a gênerai appropriation bill, that 
"the provisions of section 5485 of the Eevised Statutes shall be ap- 
plicable to any person who shall violate the provisions of the act en- 
titled "An act relating to claim agents and attorneys in pension 
cases, approved July20, 1878," (Supp, Eev. St. par. 2. p. 602.) Un^ 
der the law as thus amended, fréquent prosecutions took place, and 
convictions were sustained. 

But in the gênerai appropriation bill of July 4, 1884, § 1, congress 
repealed the act of 1878, with a proviso "that the rights of parties 
shall net be abridged or affected as to contracts in pending cases, 
as provided for in said act; but such contracts shall be deemed t& 
be and remain in fuU force and virtue, and shall be recognized as 
contemplated by said act." This provision saved the rights of par- 
ties to contracts under the statute of 1878, and declared such con- 
tracte in f ull force ; but there was no saving of the right to prosecute 
criminally for taking greater compensation than had been allovfed 
under this act, nor even of prosecutions already begun. Section 5485 
was left as incomplète and inoperative as it had been before the act 
of 188] was passed. It is true that this case differs from that of TJ. 
S. V. Mason, 8 Fbd. Eep. 412, in the fact that the offense was com- 
mitted after the act of 1881 was passed, and before the repealing act 
of 1884; but I understand the law to be well settled that a pénal 
statute cannot be enforced after it has been repealed, though the of- 
fense has been committed before such repeal, unless there be a sav- 
ing clause reserving a right of prosecution, (Anon. 1 Wash. 84; U. 
S. V. The Helen, 6 Cranch, 203 ;) and even if the act be repealed after 
conviction, judgment will be arrestcd. Yeaton v. U. S. 5 Cranch, 281; 
0. S.v. Preston, 3 Pet. 57; Com. v. Marshall, 11 Pick. 350; Com. 
V. Kimball, 21 Pick. 373; Butler v. Palmer, 1 Hill, 324. In this in- 
stance the act imposing the punishment (section 6485) is still in 
force, but the act deflning the offense has been repealed. In the 
case of Hartung v. People, 22 N. Y. 95, the prisoner was convicted 
of murder. After conviction the législature passed an act repealing 
the punishment of death on convictions of crime, without any saving 
in respect to offenses already committed. The cases are ail reviewed, 
and it was held that the prisoner could not be executed. This case 
is the converse of that, but the resuit is the same in either case. To 
use the language of Mr. Justice Tindal in Key v. Goodmn, 4 Moore 
& P. 341 : "The repeal of a statute oblitérâtes it as oompletely from 
the records of parliament as though it had never been passed." Of 
the same purport is the remark of Lord Tenterden in Surtees v. El- 
lison, 9 Barn. & G. 750. Applying this test to the act under consid- 
ération, it is quite clear that without section 4785, or the substituted 
act of 1878, there could be no prosecution for a violation of section 
5485. The demurrer must be sustained and the défendant dis- 
charged. 
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United States v. Walsh. 

{GireuU Court, D. MasaacJiusetta. December 11, 1884.) 

1. PBEjuET—lNDicTinBiirT — Déclaration op Intbntioh to Beoomb a Citizen 

OF Dnited Statbb— Rbv. 8t. } 5395. 

An indictment for perjury alleged to hâve been committed by the respond- 
ent in his déclaration of intention to become a citizen of the United States, 
under Rev. St. } 5395, need not set forth the déclaration. 

2. Same — Construction op Rev. St. ^ 5396. 

Section 5396 of the Revised Statutes does not require that wlien the false 
Bwearing is to a written instrument, it should be so stated, or that, when the 
court before whom the perjury was committed was properly, distinctly, and 
correctly set forth, the peraon holding the court should be named. Thé word 
"and" in section 5396 should be construed "or." 

3. Samb— Oath— Bt Whom Administbrbd. 

Where the indictment distinctly states that the application ot reaponaeni lo 
become a citizen was before "the district court of the said United States then 
and there holden for the said district of Massachusetts," and that the said re- 
spondent "did then and there, in the said matter and proceeding, knowingly 
swear falsely and make oath before said court," it is a sufflcient désignation of 
the court, and a distinct averment that the oath was made before it, 

4. Same — Porm ov Oath. 

Section 5396 of ihe Revised Statutes does not require the indictment to show 
what oath was taken, but "the substance of the offense charged," " with proper 
averments to falsify the matter wherein the perjury is assigned." 
6. AiiiENB — Naturalization — Déclaration of Intention to Beoomb a Citizen 
op United States. 

The déclaration of intention of an alien to become a citizen of the United 
States, required by Rev. St. § 2167, must be under oath. 

6. Perjury — Record Evidence. 

When the indictment allégea the perjury to hâve been committed by the re- 
spondent in his application for naturalization, the record of the court before 
which the application was made, by him signed and sworn to, is the best and 
only évidence that cah be produced. 

7. Same — Evidence op Clbrk to Contradict Record. 

The clerk of the court cannot be permitted to testify that the record was false. 

8. Same— Record Showing Jurisdiction. 

It is immaterial that the record does not show the facts necessary to give the 
district court jurisdiction in naturalization proceedings, as its jurisdictlon does 
not dépend upon the facts stated, but is derivud f rom the statutes of the United 
States. 

9. Bamb — Instruction as to Verdict. 

It is not the praotice in fédéral courts to instruct the jury to bring in a spé- 
cifie verdict, but to instruct the jury upon the law and the competeucy of the 
évidence, and leave it to them to flnd the verdict accordingly. 

10. Same — Conviction — Evidence. 

As the court committed no error in not directing a verdict of not guilty on 
the second count, and the évidence was sufflcient to convict resDondent, judg- 
ment should be entered on the verdict. 

Motion for New Trial and Arrest of Judgment. 

Charles Almy, Asst. Dist. Atty., for the United States. 

Prentiss Cummings, for défendant. 

Clabk, J. Indictment for perjury, alleged to hâve been committed 
by the respondent in his déclaration of intention to become a citizen 
jf the United States, under section 5395, Eev. St. The indictment 
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contained two counts. The first count set forth the facts, mth the 
necessary averments to cqnstitute the offense, witbout setting out the 
application or affidavit of intention in which it was supposed to hâve 
been committed. The second count set forth the déclaration of in- 
tention, but so imperfectly or erroneously that there was a variance 
between the count and the proof, which the court adjadged fatal. 
The respondent's counsel then objected that the first count was net 
sufûcient, and that no conviction could legally be had under it, be- 
cause the application or déclaration of intention to become â citizen 
was not speciûcally set forth in the count. The court overruled the 
objection, and allowed the trial to proceed, The respondent was 
found guilty. The respondent moved for a new trial and in arrest of 
judgment for reasons which will appear. ^ 

1. Because the first count in the indictment did not set forth the 
déclaration of the respondent to become a citizen of the United States, 
and so was not sufficiently spécifie or certain. This objection must 
be overruled. Section 5396 of the Eevised Statutes of the United 
States expressly provides "that it shall be sufBcient to set forth the 
substance of the offense charged upon the défendant, and by what 
court, and before whom the oath was taken, averring such court or 
person to hâve compétent authority to administer the same, together 
with the proper averments to falsify the matter wherein the perjury 
is assigned, without setting forth the bill, answer," etc. This section 
of the Eevised Statutes was evidently founded upon or copied from 
the statute 23 Geo. II, c. 11, § 1, as parts of it — the material parts — 
are in the same words. See 1 St. at Large, 116. A récurrence to 
the preamble of that statute will show the reason of it : "Whereas," 
it recites, "by reason of difïiculties attending prosecutions for perjury 
and subornation of perjury, those heinous crimes hâve gone unpun- 
ished, whereby wieked and evil-disposed persons are daily more and 
more emboldened to commit the same, * * *." For remedy 
whereof, be it enacted, etc., "that it shall be sufficient to set forth the 
substance of the offense, etc., without setting forth the bill, answer. 
etc., just as is provided in section 5396 of the Eevised Statutes." 
Archi). PI. & Ev. 534. 

Now the statute of Geo. IL c. 11, was enacted and copied into the 
Eevised Statutes to meet, among others, just such a case as was 
presented in this trial. The second count of the indictment set out 
the writing or déclaration in which the perjury was alleged to bave 
been committed. It set the déclaration out ineorrectly, — a trifiing 
mistake, — and when the proof was ofïered there was found to be a 
variance between the count and proof, so that it could not be ad- 
mitted. Now, if this had been the only count in the indictment, the 
respondent must hâve been acquitted on account of a clérical error. 
And had it not been for this section 5396, there could probably hâve 
been no conviction under the first count. I find no such exception 
as is claimed by the respondent's counsel, that, when tlie afiidavit is 
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the suhtaticc of the offense, ît must still be set out, either in the stat- 
ute of Geo, II., the aot of 1790, (vol. 1, p. 116,) or in section 5396 
of the Revised Statutes. Nor does such section 5396 require that when 
the false swearing was to a written instrument, it should be so stated, 
or that when the court before whom the perjury was committed was 
properly and distinotly and correctly "set forth," the person holding 
the court should be named. An examination of the statute of 1790 
(1 St. at Large, 116) shows that the word "and" in section 5396 
should be construed "or." 

It is distinctly stated in the indictment that the application of the 
respondent to become a citizen was before "the district court of the 
said United States, then and there holden at said Boston, within and 
for the said district of Massachusetts;" and that "the said Walsh 
did then and there, in the said matter and prooeeding, knowingly 
swear falsely and make oath before said court." This is a sufficient 
désignation of the court, and a distinct averment that the oath was 
made before it, The section of the statutes above referred to (6396) 
does not require the indictment to show what oath was taken, but 
"the substance of the offense charged," "with proper averments to 
falsify the matter wherein the perjury is assigned." 

2. The respondent claims a new trial because, he says, "the péti- 
tion," meaning evidently his déclaration, was not required by law to 
be sworn to. But iu this he is very clearly mistaken. Section 2165, 
Eev, St., provides that an alien, to be naturalized, shall déclare, on 
oath, "that it was his hona fide intention to become a citizen," two 
years at leàst prior to his admission. Section 2167 provides that an 
alien, under the âge of 21 years, who bas resided in the United States 
three years next preceding his arriving at that âge, * * * may 
be admitted a citizen of the United States without having made the 
déclaration required in section 2165, but shall make the déclaration 
required therein, that is, a déclaration under oath, at the time of his 
admission. Now it is very clear that if the déclaration required by 
the first paragraph of section 2165 was to be under oath, so must be 
the déclaration required under section 2167. 

3. It is objected that the court erred in ruling, in cffect, that the 
allégation in the indictment that there was a proceeding pending in 
the district court in regard to the naturalization was immaterial; 
and it is contended that there was no such proceeding. But this 
contention cannot avail the respondent, for, whether the allégation 
was material or immaterial, the proof showed there was such a pro- 
ceeding, and the oath taken by the respondent in said court was a 
part of such proceeding. The clerk of the district court produced 
upon thô trial a volume of the records of said court, containing a 
record of the déclaration of the respondent for naturalization, with a 
further record, as a part of it, that it was "sworn to by said petitioner 
before the said court." 

The counsel of the respondent objected to the admission of the rec- 
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ord, but the court overruled thé objection and admitted it. The coun- 
sel then offered to show, on cross-examination of tbe clerk wbo made 
the record, that the record was f aise ; that the district court was not 
in session at the time (March 3, 1883) the oath was taken before the 
court as recorded ; that the oath was not taken before said court, but 
before him in his office; and that the proceedings for natufalization 
were before him. The court rejected the testimony proposed, though 
there was no évidence before the court that the clerk would hâve tes- 
tified as indicated by the respondent's counsel. Thèse rulings of the 
court, we think, were correct. No objection was made to the man- 
ner of proof of the record, whether by the production of the original 
record itself, or by a properly authenticated copy, but the objection 
was to the admission of the record in any form. The indictment 
alleged the perjury to bave been committed by the respondent in his 
application for naturalization, and it was necessary to show what 
that application was, — what it contained ; and the record of it in the 
court where it was made, by him signed, and by him sworn to, was 
not only évidence, but the best évidence that could be had. The ad- 
mission of it was Bo manifestly correct that it hardly needs discus- 
sion. See 1 Greenl. Ev. § 512, p. 566; Eoscoe, Crim. Ev. 200, 202, 
812; 1 Leach, 50; 2 Burr. 1189; Rex v. Benson, 2 Camp. 508. 

The other objection— that is, whether the clerk of the court should 
not bave been permitted to testify, if he could do so, that the record 
was false; that the application was not to or before the court, but be- 
fore him in his office; and that, in fact, the court was not in session 
at the time — is one of more diffieulty, and deserving grave considéra- 
tion. It bas been heM that the jurât is not conclusive as to the place 
where taken. King v. Emden, 9 East, 437. But this, on the ground 
that it was not necessary to set out the jurât in the indictment. Sec- 
tion 5396 of the Kevised Statutes requires that the indictment for 
perjury should state by what court and before whom the oath was 
taken, averring such court or person to bave compétent authority to 
administer the same, and proof must be given at the trial to show 
thèse statements and averments to be true, as laid. So, if the indict- 
ment, as in this case, describes the occasion or proceeding in which 
the oath was taken, proof must be given of the occasion, or proceed- 
ing, as laid. Eoscoe, 810, 811. The indictment in this case followed 
the requirements of the statute, and also stated the occasion of tak- 
ing the oath alleged to be false, and as proof offered the record of the 
court before whom the proceedings were had, and the oath taken, which 
was admitted. To meet this proof, by the record, the respondent 
offered to contradict and impeach the record, by the clerk; that the 
oath was not taken before the court, as he had made up the record, nor 
was the court in session at the time of taking the oath ; but that the 
oath was taken before him, in his office, when the court was not in 
session. The rejeetion of this testimony we think was right. It can 
hardly be tolerated that a clerk of a court, after he bas made up his 
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record, should come into court and eontradicf: or impeach hîs record 
by sayiijg it was false when he made it. This is what the respond- 
ent's eounsel proposed should be done in this case, and if the clerk 
had offered so to do, the court should not hâve permitted it. Public 
policy, permanence of public and private rights, the security of prop- 
erty, confidence in the administration of justice, the termination of 
controversies, the repose of society, ail alike forbid it. 

It has been held that no court can reverse or annul its own final 
decree or judgment, for error of fact or law, after the term at which 
it was rendered, unless for a clérical mistake, or to reinstate a cause 
dismissed by mistake. Sibbald v. U. S. 12 Pet. 488; Medford v. Dor- 
sey, 2 Wash. C. G. 433; Brush v. Robbins, 8 McLean, 486; Wood v. 
Luse, 4 McLean, 254; U. S. v. Smith, 1 Cranoh, G. G, 127; Bronson v. 
Schulten, and cases cited, 104 U. 8. 410-415. From which it foUows, 
says Mr. Justice Baldwin, in Sibbald v. U. S., above cited, that "no 
change or modification can be made which may substantially vary or 
afifect it in any material thing. If the court cannot annul or alter 
its record, surely the clerk cannot ; and if he cannot do so, he should 
not be permitted to testify in court that it was wrong or false, and 
thus practically annul it. 

It was held in Otey v. Rogers, 4 Ired. Law, 534, that when the rec- 
ords are made up no power but the court itsclf can touch tbem to alter 
them. In Den v. Downam, 1 J. S. Green, 135, it was held that it was 
not compétent to prove by the clerk of a court that the judgment was 
not signed upon the record in the bock of judgments until after the 
commencement of the action. 8o, in Wade v. Odeneal, that the rec- 
ords of a court cannot be explained by paroi tustimony. 3 Dev. (N. 
C.) Law, 423. In Barnes v. Lee, 1 Granch, G. G. 430, it was held that 
after a record is once made up, the clerk has no power to alter it, un- 
less by order of the court. 

When a judgment is used as évidence its regularity cannot be in- 
quired into. Piatt v. Oliver, 2 McLean, 268 ; Lincoln v. Tower, Id. 
473. A défendant in an action on a judgment of another state may 
plead that the suit was commenced by attachment, without personal 
service. Lincoln y. Tower, 2 McLean, 473 ; Westerwelt v. Lewis, Id. 
611. But if the record shows that process was served, or that there 
was an appearance, the fact cannot be controverted. Thompson v. 
Emmert, 4 McLean, 96. 

In this case the record shows the oath was taken before the district 
court, and it would seem, for like reasons, that fact cannot be contro- 
verted nor can the clerk be permitted to impeach it. There are many 
authorities that a record or judgment cannot be attacked collaterally ; 
but it is not necessary to cite them hère. If the record is wrong, it 
can only be corrected by a proceeding for that purpose. It was ob- 
jected at the trial that the court erred in ruling that it was immate- 
rial that the record did not show the facts necessary to give the dis- 
trict court jurisdiction in naturalization proceedings. But the ruling 
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was correct. The jurisdiction of the district court, in matters of nat- 
uralization, doea not dépend upon facts stated, but is derived from 
the Btatutes of the United States. Whether the court will grant nat- 
uralization papers in a given case dépends upon the facts ; but it has 
jurisdiction over the matter evôn if the facts be insufficient for a fa- 
vorable resuit to the application. Nor did the court err in not di- 
recting a verdict of not guilty on the second oount, as requested by 
the respondent's counsel. 

It is not the practice in the fédéral courts, ordinarily, to instruct the 
jury to bring in a spécifie verdict; but the court will instruct the jury 
upon the law and the competency of the évidence, and leave it to the 
jury to find the verdict accordingly. In this case theçe were two counts 
in the indictment. Under the second couut no évidence was given, be- 
cauee of a variance between the count and the évidence offered, and 
the jury were instructed that they could not find the respondent guilty 
on that count.* It cannot be presumed that they did so. The position 
of the government was that the respondent did not arrive in this coun- 
try until 1879, and that he was not then a minor. The respondent 
contended that he arrived in 1869, and was then a minor. , To estab- 
lish the position of the government the prosecution called witnesses 
who testified that they first knew the respondent in 1879, in Novem- 
ber; that he was employed in a mill with them; and three or more 
of them also testified that when he sought employment at that time 
he, and a friend with him, in his présence, said he was just from the 
"old country." The court instructed the jury that, in determining 
the weight to be given to this testimony, they might consider that 
the respondent had offered no évidence to show where he was before 
1879, or between 1869 and 1879. This instruction was right. It 
was a matter peculiarly within his knowledge, and, failing to show it, 
it was compétent for the jury to infer that the testimony of the wit- 
nesses was true, and that he came to this country in 1879, or that 
hewas just then "from the old country." We think, upon the whole 
case, there was sufficient évidence to convict the respondent, and that 
there should be judgment on the verdict. 



Stitt, Trustée, v. Eastern R. Go. 
(Oirmit Court, D. Massachusetts. December 18, 1884.) 

1. Patents for Inventions— Novkltt. 

Where it is shown that a prior invention was the same as that desoribed in 
a patent, that it was complète, and capable of producing the same resuit, and 
was known in this country, the défense of want of novelty will be sustained. 

2. Same— Perches for Dumping Cabs— Patent No. 147,863. 

Patent No. 147,863, granted to George Richards, February 24. 1874, for an im- 
provement in perches for dumping cars, is void for want of novelty 



650 fSDEHAIi BEPOSTBB. 

At Law. 

C. M, Reed, for. eomplamant. 

A. McCallum, for défendant. 

CoLT, J. This is an action at law to recover damages for alleged 
infringement of letters patent No. 147,863, granted to George Eich- 
ards, February 24, 1874, for "improvement in perches for dumping 
cars. " The only question bef ore the court is whether the patent ia 
void for want of novelty under the following circumstances contaiued 
in the agreed statement of facts : 

"That in the year 1868 one 'Williani Parker, then a résident of Aspinwali, 
in the republic of Columbia, and superintendent of the Panama Kallroad 
Company, sent from Aspinwali to the Portland Company, a corporation do- 
Ing business as mahufacturers of cars and locomotives at Portland, in the 
state of Maine, an order for forty dump cars, to be made for said railroad 
Company in accordance with the description contained in a drawing sent with 
said order, a copy of which, marked ' Exhibit A,' is flled herewith, and which 
shows the same invention described and claimed in said letters patent No. 
147,863. 

"That, in compliance with said order, working drawings were made at 
said Portland Corapany's works, of which copies, marked ' Exhibits B and C,' . 
are flled herewith, and that forty cars were built, having iron perches, made 
substantially as shown in said drawings, (Exhibits B and 0,) andembodyiug 
in their construction the same invention described and claimed in said letters 
patent No. 147,863. 

"That ail the separate parts of each of said cars were completely flnished; 
that ail the parts of the first car made were put together with temporary 
fastenings, in the shop of said company, for the purpose of ascertaining that 
parts fltted; and that of the remaining cars the iron-work only was set up for 
the same purpose; that the several parts of ail said cars, after suoh fitting, 
were taken apart. The perches were complète structures, ready for use when 
fltted to the cars; but after being fltted were separated from the trucks for 
the purpose of shipment, and that in this condition they were sent by steamer 
to New York, and thence to Aspinwali. One set of wheels only was used 
in setting up ail said cars. None of said cars were attached to a locomotive 
or to other cars, or otherwise used in any manner in the United States, ex- 
eept as aforesaid. 

"That the drawings above mentioned, of which Exhibits A. B, and G are 
copies, hâve ever since been, and now are, at the shop of said Portland Com- 
pany, in said Portland." 

By section 4886 of the Eevised Statutes, to entitle a person to a 
patent, the invention must be one "not known or used by others in 
this country." The plaintiS contends that, upon a proper construc- 
tion of the patent law as a whole, both prior knowledge and use must 
be proved to négative novelty. We think this statement of the rule 
somewhat too hrqad. The prior invention relied upon as a défense 
must be complète, and capable of producing the resuit to be accom- 
plished. , It must not be inchoate, or rest in spéculation or experi- 
ment. Çoffin v, Ôgidew, 18 Wall. 120. The évidence is sufficient to 
support the défense of prior knowledge and use, if it proves the in- 
vention was, complète and capable of working ; if it had been put to 
use, and was known to any considérable number of persons. Judson 
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T. Éradford, 16 0. G. 174. If the construction of the prîor tHng of 
itself demonstrates that it is within the principle of the patent, then, 
perhaps, no use need be established, for it might be said to prove 
itself. Sayles v. Chicago é N. W. R. Co. 4 Fisher, 584. It is not 
necessary that the prier invention should hâve been actually used for 
the purpose contemplated, but it must bave been capable of such 
use. Pitts v. Wemple. 2 Fisher, 10. 

In Parker v. Ferguson,! Blatehf. 407, Mr. Justice Nelson charged 
the jury, in substance, that if they believed the prior device waS con- 
structed the same as that described in the patent, and was taken away 
to be used, the évidence was sufficient to establish the fact of a want 
of novelty, although there was no proof of actual use. 

The primary inquiry is one of identity between two things. If the 
identity can only be known by actual use, such use should be proved. 
If the identity is apparent on inspection, it is not necessary to prove 
actual use. If there is a reasonable doubt as to identity, want of 
novelty is not made out. Walk. Pat. § 72. By the weight of au- 
thority and of reason, it would seem that if the prior invention was 
the same as that described in the patent ; if it was complète, and ca- 
pable of producing the same resuit, and was known in this oountry, — it 
is sufficient to sustain the défense of want of novelty. In the prés- 
ent case it is admitted that dump cars embodying the same invention 
were constructed some years before the date of the patent. It ap- 
pears that 40 such cars were ordered to be built at car-works in this 
country by a foreign railroad company, and shipped to that company 
presumably for use. In our opinion the admitted facts prove that 
the prior invention was the same as that described in the patent; 
that it was complète, and capable of the same practical use, and that, 
therefore, the défense of want of novelty is made out. Judgment for 
défendant. 



WoLIiENSAE V. BeIHEB. 

(Oireuît Court, N. B. lUinots. October Term, 1884.» 

Patents fok Inventions — Rbissue — Lâches. 

Reissued patent No. 10,264, granted to John F. Wollensak for transom-lift- 
ers, held void by reason of his allowing eight years to elapse without applyiug 
therefor ; following MiUer v. Bras» Co. 104 U. 8. 350. 

In Equity. 

Banning é Bannîng and L. L. Bond, for complaînant. 

Charles T. Brown, for défendant. 

Gresham, J. The bill avers that on the tenth day of March, 1874, 
patent No. 148,538 issued to the complainant for a new and nseful 
iniprovement in "transom-lifters;" that aftèrwards, finding this pat 
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ent to be înoperative and invalid, by reason of defectîve spécifica- 
tions arising throagh inadvertence, accident, or miatake, without anj 
fraudulent or deceptive intention on his part, the complainant sur- 
rendered it, and on December 26, 1882, caused to be issued to 
him reissued patent No. 10,264; that he applied for the reissued 
patent in good faith; that he believed no person, firm, or corporation 
not acting under his authority ever began the manufacture, sale, or 
use of transom-lif ters embodying his invention or improvement, until 
long after he had oonsulted counsel, and had taken steps towards ap- 
plying for his reissue ; that in making the application for the reissue, 
he presented to the patent-office a full awom statement connected 
with his applying for and obtaining the original patent, and of his 
delay in applyjng for the reisBue; that his application was rejected 
on the ground that he failed to make a sufficient explanation or excuse 
for the delay in making it, but, on appeal, this décision was reversed 
by the examiners in chief, on the ground that the complainant had 
satisfactorily explained such delay, and that he was entitled to a re- 
issue with enlarged claims ; that he was the iirst inventor of the im- 
provement described in his reissued patent; that it is good in law, 
and, 80 far as he knows or believes, the public has generally acknowl- 
edged its validity; that it is of great value, and he has long been en- 
gaged in making and selling transom-lifters embodying his invention ; 
that the défendant, without right, has made, used, and sold, and con- 
tinues to make, use, and sell, transom-lifters embodying the invention 
described in the reissued patent, and claimed in the third, fourth, 
lifth, sixth, and ninth claims thereof. 

Copies of both the original and reissued patents are made parts of 
the bill. With the exception of five additional claims in the reissued 
patent, it is in ail respects, substantially like the original. The suit 
is brought to enjoin the défendant from infringing the third, fourth, 
fifth, sixth, and ninth additional claims in the reissue, and for dam- 
ages, ïhe défendant demurs to the bill for want of equity. 

ïhe reissue was applied for more than eight years after the original 
patent was granted. Does the bill sufficiently explain this long delay ? 
It is contended by the complainant's counsel that a reissue may be 
applied for and granted at any time before the expiration of a patent, 
and even during the extended term, provided adverse rights hâve not 
intervened. This view certainly finds no support in Miller v. Brass 
Co. 104 0. S. 350. When an inventor receives his patent, it is his 
duty to examine it promptly, see that his invention is properly de- 
scribed, and that his claims are broad enough to embrace it in ail its 
scope. If, upon a mère reading of his patent, it is obvions that he is 
entitled to a reissue with broader and more comprehensive claims, he 
must make his application speedily. Failure to do this is a dedication 
to the public of so much of his invention as is not covered by his 
daim, The rule of lâches is strictly applied in such cases. Speak- 
ing of delay in asking for a reissue to enlarge the scope of the patent. 
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the court, in Miller v. Brass Go., supra, say: "And when this is a 
matter apparent on the face of the instrument, upon a mère compari- 
son of the original patent with the reissue, it is compétent for the 
court to décide whether the delay is unreasonable, and whether the 
reissue was therefore contrary to law and void." The bill shows no 
excuse for the long delay in applying for the reissue. The complain- 
ant slept upon his rights, and I think the daims which the défendant 
is alleged to hâve infringed are void. The demurrer is therefore 
sustained, and the bill is dismissed for want of equity. 



United States v. Gunning and another. 
(Circuit Court, S. D. New Torh. December 26, 1884) 

1. Patents for Inventions — Setting Asidb Patent Pdaudulentit Obtadîed 

— Evidence. 

Upon examination of the évidence takenand flled by the United States, Arfrf, 
that the déniais of the answer, unsupponed by évidence on the part of tlie de- 
fendants, are overcome, and tliat a dtcree vacaling and setting asiUe the patent 
thereunder be granted 

2. Bamb— COSTB. 

It appearing tliat défendant Ingersoll has not participated în the fraud, and 
is a bonafide purchaser of an interest in the patent decreed fraudaient and set 
aside, costs wiU not be decreed against her. 

In Equity. ' 

G. E. P. Howard and Louis C. Raegener, Asst. U. S. Attys,, for 
orator. 

A . J. Todd, for défendant Ingersoll. 

Wheelbb, J. The question whether this bill to set aside the patent 
granted to the défendant Gunning as inventer, and the défendant 
Ingersoll as assignée of one-half of his interest in the invention, for 
fraud in procuring it to be granted, can be maintained by the United 
States as a party to the grant, imposed upon by the fraud, has been 
settled in this case, except upon appeal, by the décision of Judge 
Wallaob overruling the demurrer, U. S. v, Gunning, 18 Fed. Rep. 611. 
The only question now is whether the material allégations of the bill 
then adjudged to be sufficient.have been proved by suflScient évidence. 
The fraud is alleged to consist in setting up in the application that 
Gunning was an original and first inventer, when he was not, and 
knew he was not; and that the invention had not been in public use 
or on sale for two years prior to the application, when it had been, 
and he knew it had been. Thèse allégations are denied by the an- 
swer. The orator has taken and filed testimony, — the défendants 
hâve not, — so it has been used. The answer being responsive, is to 
be overcome as évidence, and the allégations are to be made out. In 
analogy to the requirements of évidence for defeating patents, and for 
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Betting àside or reforming solemn written înstnimentB generally, it 
-would Beem that ibe substance of tbe allégations Bbould be establisbed 
by full proof , adéquate to fihe removal of ail fair doubt. On tbe évi- 
dence, bowever, it seems to be quite clear that Gunning was not an 
original inventor at ail of tbe invention. It appears to bave been 
shown to him by otbers, some time before bis application, and that 
he did not tben claim to hâve known of it before. Tbis might be so, 
and be bave invented it before tbat; but he bas not shown by otbers, 
nor testified himself , that he bad, and tbe circumstances strongly tend 
to the conclusion that he had not. Tbat he knew be had not, and that 
he was not the first nor an original inventor, even, follows of course. 
This conclusion is too strong to be resisted, and tbis point seems to be 
made out beyond any fair doubt. And this makes it unnecessary to 
détermine whether it was in public use or on sale for two years before 
tbe application, and so known by bim to bave been for tbat lengtb 
of time as to make that représentation sufficiently fraudulent to vitiate 
the grant of the patent; for tbe being the first inventor is the prin- 
cipal thing in obtaining a patent, and fraud as to that would be as 
material as any, and proving tbat sustains tbe allégation of fraud in 
the bill, as well as more would. The défendant Ingersoll is not shown 
to bave participated in tbe fraud; neither is she shown to bave under- 
taken to justify or enforce tbe patent as valid. There are some state- 
ments of Gunning as to her course and connection with it tending to 
show that she did, but they are mère narratives of past transactions, 
not a part of anything then going on, and not compétent évidence to 
afifect her. She may be, and for a.ught tbat appears is, a bona fide 
■purcbaser f or valuey wifchout notice of any fault br defect; but, if she 
is, there is nothiug about a patent, or the grant of a patent, to fur- 
nisb ground for a superior right in the hands of sueh a purcbaser, as 
against the United States. It is valid or void in that aspect, as it is 
or is noiu'iJheld by the law, and ail bave légal notice of that. But 
her position toay bave some proper bearing upon the question of costs, 
which are subjects of discrétion in a court of equity. There is no 
good reasoil why she should be cbargeable with any in this case as it 
stands. 

Let there be a decree for the orator setting aside the patent ac- 
cording to the prayer of the bill, with costs against the défendant 
Gunning, and without costs against the défendant Ingersoll. 
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Railwat Ebgisteb Manuf'g Co. v. Broadway & Seventh Avenue 

E. Co. 

Samb V. Central Pabk, N. & E. E. E. Co. 
(Circuit Court, S. D. New York. December 26, 1884.) 

1. Patbnts FOR Inventions— Fare Registeb and Recordbr— Novbltt. 

Patent No. 265,145, dated September 26, 1882, and granted to Newman A. 
Ransotn, for a fare register and recorder, is not void for want of novelty, and 
is infringed by the défendant. 

2. Samb— Patent No. 260,526— Public Use. 

The use of an invention for a fare register and recorder upon street-railway 
cars, in the only mannerin wliioli it could be conveniently used, for the purpose 
of actual experiment, to àscertain the best mode of construction, will not 
amount to a public use and invalidât» the patent. 

In Equity. 

Edward N. Dickerson, Jr., for orator. 

John Dane, Jr., for défendants. 

Whebler, J. Thèse suits are brought qpon letters patent No. 
266,145, dated September 26, 1882, and granted to Newman A. 
Eansom, assignor to the orator, for a fare register and recorder, and 
No. 260,526, dated July 4, 1882, and granted to John B. Benton, 
assignor to the orator, for a fare register, for an aileged infringe- 
ment of claims 12 to 17, of the former, inclusive, and ail of the 
olaims, five in number, of the latter. Want of novelty and déniai of 
infringement are set up as to the former, and public use for more 
than two years prior to the application as to the latter. Many pat- 
ents, English and American, and among the latter, oné to the same 
inventer, are relied upon as anticipations. : The application for this 
patent was on file when the prior patent to this inventer was granted, 
and therefore the description of this invention in that patent would 
not aflfect at ail the valrdity of this one. James. v. Campbell, 104 U. 
S. 356. None of the other patents show, in aùy description of any 
one instrument, the combination of any of thèse claims, but the sev- 
eral parts of the combinations are ail shown in différent eontrivancea 
for varions purposes. It is argued, withas much plausibility, ap- 
parently, as the subject admits, that thèse combinations are, so far, 
mère aggregations of parts; that thèse parts, aS showri in the pvior 
descriptions, are anticipations of ail that was patentable in combina- 
tions. Thèse instruments are, however, each single machines for 
registering and retaining the nuinber of fares ïeceived, and àigriâled 
trip by trip, for a number of trips, in such a manner that those for 
each trip must be begun at the same point, and ail must bé kèpt freè 
from being tampered with until examined and cpmparéd with tbe 
fàres by thè proper person. A^ the parts àët together for- this piir- 
pose, and each has an influence in producîhg the resuit in a more 
perfect and reliable mannèr than was kùown beforé. This seems to 
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be more than the assembling of several parts, eaoh doing something 
by itself unaffeeted by the others, and to amount to a new arrange- 
ment for working together of old devices into a patentable contriv- 
ance. Acoording to thie. view the défense of want of novelty fails. 
The défendants appear, upon the évidence, to use thèse several parts, 
or their known équivalents, in the same arrangement, se that they 
really appropriate the patented invention of thèse several claims. 
The public use of the other invention was, according to the évidence, 
upon street-railway cars, in the only manner in which they oould be 
conveniently used, for the purpose of actual experiment to asoertain 
the best mode of construction. This seems to hâve been allowable. 
Elizabeth v. Pavement 60. 97 U. S. 126. 

Let there be a decree for the orator for an injunction and account 
in each case, as to ail tbese claims, with costs. 



Adams and anotber v. Howard and others. 
{Circuit Court, S. Z>. Mw York. December 26, 1884.) 

1. Patents for Inventions— Licensk — Assignabilitt. 

Generally, a license to make and use a patented invention ia a privilège Per- 
sonal to the liceasee, which is incapable of aasignment ; but where the license 
reserves no royalty to the owner of the patent, and grants the right, not only to 
the persons named as parties of the second part, but also to their executors, 
administrators, and assigna, it is assignable. 

2. Same — Title in Bevehalty. 

Where such a license runs to the administrators and executors of the parties 
of the second part, as well as to their assigns, it is apportionable and divisible 
by assignmt'nt, and may be ivansferred in severalty by one of the licensees. 

3. Same — Recbtvbr CoNVETiNe Title to Patent. 

The rule that a receiver cannot convey title to a patent unless the owner of 
the légal title joins, does not apply to the transfer of a mère équitable title. 

4. Same-^Defect op Part? — Objection Raised on Hearing. 

A défendant wha has litigated a case on its merits will not be permitted to 
raise for the flrst time at the hearing the question of a defect of parties, un- 
less indispensable parties are absent, and in that event the court will refuse 
to decree if the objection were not suggested. 

On Motion for Eehearing. S. G. 19 Fed. Eep. 317. 

Betts, Atterbury à Betts, for complainants. 

Jtimes A. Whitney, for défendant Morse. 

Wallaoe, J, The défendant moves for a rehearing upon the 
ground that the interlocutory decree erroneously adjudges that the 
complainant Dietz is entitled to an injunction, and an accounting of 
damages and profits, as the owner of a license under the patent in- 
fringed by the défendant. It was held that Adams had acquired the 
title of the Chicago Manufacturing Company in the patent in suit, 
subject to an outstanding license which that company had granted 
to Archer and others to make and use the patented invention in the 



ADAMS V. HOWABD. 657 

state of New York and elsewhere, and that the oomplainant Dietz 
had acquired the rights of Pancfoast, one of thèse licensee^. 19 Fbd. 
Eep, 317. The facts are thèse: By an instrument of the date of 
July 27, 1867, to which the Chicago Manufacturing Company was the 
party of the first part, and "Ellis S. Archer, William C. Ellison, and 
George Pancoast, of the city of New York, and constituting the firm 
of Archer, Pancoast & Co.," were parties of the second part, the first 
party, in considération of a cash payment down, granted "to the par- 
ties of the second part, their heirs, executors, administrators, and 
assigns, the full and exclusive right of making each and ail of the 
said inventions, and employing and using the same in the several 
states," (New York and 10 other states ;) and also "the full right, but 
not the exclusive right, to use, and vend to others to be used, each 
and ail of the said inventions in each and ail parts of the United 
States." In July, 1868, one Murray was appointed a receiver of ail 
the property and assets of the firm of Archer, Pancoast & Co., in an 
action brought to dissolve tbe copartnership, and as such exeeuted to 
Dietz an assignment of ail the rights and interest of the firm in and 
to the said letters patent. Subsequently, and in March, 1881, Pan- 
coast, one of the firm and one of the licensees, exeeuted a transfer of 
ail his right, title, and interest in and to the letters patent to Dietz. 
The objection was taken by the défendants at the hearing of the 
cause that the instrument between the Chicago Manufacturing Com- 
pany and Archer, Ellison, and Pancoast vested the license, not in 
the firm of Archer, Pancoast & Co., but in the several members 
thereof, individually, as tenants in common; and consequently that 
Dietz acquired nothing by the transfer from the receiver of the firm 
property. This objection was sustained, the référence to the parties 
of the second part in the license agreement "as constituting the firm 
of Archer, Pancoast & Co, " being held to be merely descriptio personis. 
Nevertheless, it was held that by the transfer of Pancoast, in March, 
1881, Dietz acquired Pancoast's interest in the license; and as no 
objection of non-joinder of Ellison and Archer was taken in the 
answer, and as their rights could be saved, Dietz was entitled to re- 
cover one-third of the damages and profits arising from the défend- 
ants' infringement of the rights of the licensees. 

The point is now taken that the license was not assignable, but was 
a Personal privilège to the parties named in the instrument; and it 
is also insisted that if the bill should be dismissed as to Dietz, it must 
also be as to Adams, because the latter cannot maintain a suit without 
joining the licensees. It may be eonceded that, generally, a license 
to make and use a patented invention is a privilège personal to the 
licensee, which is incapable of assignment; but hère the license re- 
served no royalty to the owner of the patent, and granted the right, 
not only to the persons named as parties of the second part, but also 
to their executors, administrators, and assigns. Such a license is 
assignable. Hamïlton v, Kingsbury, 15 Blatchf. 64. It is also urged 
v.22r,ri0.11— 42 
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tha,t the license is an entirety, not apportionable or divisible by as- 
signaient, and cannot be transferred except by the joint act of the 
Ucensees. The case of Brooks v. Byam, 2 Story, 525, is relied upon 
m support of this position. The gist of Judge Stoey's décision in 
that case is found in that part of his opinion which is as foUows : 
"What I proceed upon is that every conveyance of this sort must be 
deoided upon its own terms and objects, and that it isvery clear that 
no apportionment or division of the license or privilège can be made 
if it is contrary to the true intent and meaning of the parties in the 
conveyance." He then ad verts to the maxim, nullum aimile est idem, 
and proceeds to show why the very peculiar license in that case could 
not be apportioned in severalty. Hère the language is inconsistent 
with such a déduction, because the license runs to the administra, 
tors and executors of the parties of the second part, as well as to their 
assigns. As there could not be joint executors or administrators, 
the terms and object of the instrument plainly provide for a dévolu- 
tion or transfer of the title in severalty. It is to be observe d, also, 
that the assignment by Pancoast to Dietz is an assignment of his 
whole right, and not an attempt to split up or subdivide the rights 
,acquired by him under the license, and foc this reason the question 
is not analogous to that presented in Brooks v. Byam, or in Consol- 
idated Fruit Jar Go. v. Whiting, 31 Leg. Int. 229. 

Although Dietz bas not acquired the interests of Archer and El- 
lison in the license, the complainants should be allowed to proceed 
to a decree for their damages and profits. If it had appeared that 
the original lioensees had treated the license as a partnership asset 
between themselves, Dietz would hâve acquired the interests of ail 
under the purchase f rom the receiver. The rule that a receiver can- 
not convey title to a patent unless the owner of the légal title joins, 
as held in Gordon v. Anthony, 16 Blatchf . 234, does not apply to the 
transfer of a mère équitable title. The circumstance that the instru- 
ment came to the handsof the receiver with the rest of the firm prop- 
erty is suggestive that the licensees regarded the license as a partner- 
ship asset. The additional circumstance that Pancoast, who is the 
only survivor of the firm, and, as such, regarded himself as succeed- 
ing to ail the firm property not transferred by the receiver, assigned 
the license to Dietz as a firm asset in. further assurance of the re- 
eeiver's transfer, bears towards the same conclusion. If the légal 
représentatives of Archer and Ellison hâve any interest in the account- 
ing, their interests hâve long lain dormant, and the objection that 
they are not joined as complainants should not be regarded favor- 
ably. Graham v. McCormick, 11 Fbd. Rep. 859. If tbe objection 
to their non-joinder had been taken by the answer, it could not bave 
been disregarded. But such an objection may be waived in equity 
as well as at law. At law, unless such non-joinder is pleaded in 
abatement, the only effect in an action of tort is to reduce the plain- 
fciff's recovery to his proportionate share of the damages. And if one 
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otseveral part owners of a chattél sues alone for a tort, and the de- 
fendant does net plead in abatement, the other part owners may aft- 
erwards sue alone for the injury to the indmdaal shares, and the 
défendant cannot plead in abatement to such action. Sedgworth v. 
Overend, 7 Term E. 279. The défendant has litigated the case on its 
mérita, and therefore will not be permitted to raise for the first time 
at the hearing the question of a defect of parties, unless indispensa- 
ble parties are absent ; and in that event the court would refuse to 
decree if the objection were not suggested. The rights of the absent, 
if there are any, will not be prejudiced, by an accounting between the 
complainants and the défendants respeoting the injury to the com- 
plainants' rights. There are no merits in the application fox a re- 
hearing, and the application is denied. 



Intebnational Tooth Cbown Co. V. Mills and others. 

{Circuit Court, 8. D. New York. December 1, 1884.) 

Patents for Inventions— Patbsts Nos. 277,941, 277,943— Infbingbment — Li- 

CBNSE — PliBLIMINABy InJDNCTION. 

A preliminary injunction will not be granted where, upon the same proofs 
and allégations, final relief would not be granted. Injunction denied. 

In Equityi 

Dickerson é Dickerson, for eomplainant. 

S. J. Gordon, for défendant. 

Wallace, J. The motion for a preliminary injunction to restrain 
the infringement by défendants of létters patent of the United States 
granted to Gassius M. Eichmond, No. 277,941 and No. 277,943, and 
of letters patent to Alvan 8. Eichmond, No. 277,933, and of letters 
patent to J. B. Low, No. 238,940, must be denied. "Whatever may 
be decided finally as to the validity of thèse patents, enough is shown 
in the opposing affidavits to snggest doubts \rhich are fatal upon an 
application for an injunction pendente lite. The eomplainant mainly 
relies upon the effect of certain conditions coutained in licenses as- 
serted to hâve been taken of eomplainant by the défendants under ail 
the patents except the Low patent, whereby, in substance, the défend- 
ants covenant never to contest the validity of the patents, and to con- 
sent to the issuing of an injunction in case of a violation of the 
licensé agreement, and never to encourage any infringement of the 
patents. 

There are no allégations in the bill of complaint that such licenses 
wére ever granted by eomplainant or acoepted by the défendants, or 
any to show that défendants are not ordinary infringers, and proof 
of such facts would not, therefore, be consideredif the case were hère 
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upon final heaving. Prelimînary relief will not be granted when, upon 
the same proofs and allégations, final relief would not be granted. 
There is nothing in the affidavits on the part of the complainant in 
regard to the licenses. Copies of licenses are annexed, which pur- 
port to be signed by persons bearing tùe same name as the défend- 
ants, but there is nothing to sbow that licenses were ever delivered 
to or aeoepted by the défendants, or that there bas been any breach, 
or that the licenses are not now in force. vEnough may be spelt ont 
from the affidavits of the défendants, and from the answer to the bill, 
to supply thèse omissions, though not -without difficulty ; but the court 
shouîd not be asked to spend much time to find out whether the vital 
faets upon which the moving party relies, but which he bas not taken 
the trouble to assert, can be exhumed from some other source. Or- 
dered accordingly. 



Tate and others v. Thomas. 

{Circuit Court, S. D. New York. January 10, 1885.) 

Patents tou Inventions — Tate Qdilting-Machines — Thomas Machine: — lu- 

FltlNGBMBNT. 

The eighth claim of the patent granted August 22, 1871, to William John 
Tate, for an improvement in quilting-machines, is infrlnged by the Thomas 
machine. 

In Equity. 

Edwin H. Brown, for complainants. 

S, J. Gordon, for défendant. 

Wallace, J. Infringement is alleged of the patent granted Au- 
gust 22, 1871, to William John Tate, for an improvement in quilting- 
machines. The court bas been relieved by the concessions of coun- 
sel made at the hearing from the considération of any question ex- 
eept whether the defendant's machine, known as the "Thomas ma- 
chine," and made under a license from the owner of the patent 
granted June 9, 1874, to M. A. King; is an infringement of the eighth 
claim of the complainants' patent. It bas been conceded that the other 
machines made by the défendant are infringements of one or more 
of the claims of that patent. The objeet of the invention is to effect 
the quilting by machinery of complôx patterns over the surface of ma- 
terials used for bed-coverings, the lining of garments, etc. One fea- 
ture of the invention relates to the production of diamond patterns or 
figures in the material quilted, and as the infringing machine is 
adapted to pro^uce such patterns only, it will not be necessary to con- 
sider the other features of the invention. 

It is obvions that Tate was the first to invent a quilting-machine 
which would produce the varions complex and elaborate patterns 
which before bis invention were produced by hand-work. The neàr 
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est advauce in the art, before his invention, had been made hj Will- 
iam Miiir, whose quilting-machine is described in his patent of April 
20, 1869. This machine coiild quilt in straight parallel lines, like 
the stitching of the sewing-machine, and it could also quilt in coin- 
cident zigzag lines, and thus form patterns deâned by Buch lines. 
This latter resuit was effected by a single row of needles combined, 
with devices for feeding the fabric to the needles, which would impart 
both a forward or longitudinal and a laterally vibrating movement to 
the fabric, thus causing the stitching to be done in waved or zigzag 
lines. Tate conceived that by employing two rows of needles and so 
organizing the feeding devices that those for each row would operate 
Buccessively and not simultaneously the zigzag lines of stitching of 
one row of needles could be made to meet those of the other row at 
the angle of the zigzag, and thus produce the desired diamond- 
shaped pattern. The invention described in his patent, so far as ifc 
relates to the production of the diamond-shaped patterns, îs a com- 
bination of the two rows of needles with the requisite feeding devices. 

The spécification and drawings describe the needles as arranged 
in two parallel rows, and those of one row so located as to be oppo- 
site the spaces between the needles of the other row. Thus the séries 
in one row alternate with those in the other row. When thus located 
and the described forward and latéral feed movement is applied, 
the relative disposition of the zigzag lines made by each row of 
needles is such that the angles of the lines meet at their apexes, thus 
producing the diamond figures or patterns in the place of the figures 
or patterns resulting from coinciding zigzag lines. The eighth olaim 
of the patent is as follows : 

"The combination of a séries of needles, arranged in two rows, one behind 
and alternating with the other, and devices for feeding the worli beneath the 
needles, substantially as described." 

Whether the alternating arrangement of the needles is essential to 
the combination for the purpose of producing the diamond pattern it 
is not necessary to consider, because the language of the claim in 
question explicitly imports that arrangement into the claim. A ma- 
chine which does not hâve the séries of needles arranged in two rows, 
one behind and alternating with the other, is not an infringement 
of the claim. The defendant's machine employs the feeding devices 
which are one of the éléments of the claim, and also the séries of 
needles arranged in two rows, one behind the other. But in this ma- 
chine the needles of each row are located opposite those of the other 
row. It does not foUow, however, that this machine does not hâve 
the alternating needles of the claim; and upon an analysis it appears 
that it bas two sets of needles, and each set consists of a séries in two 
rows, alternating each with the other. Each set of needles opérâtes 
on the principal of Tate's invention, and does the work of his machine 
in the same way. In other words, the défendant bas incorporated 
Tate's alternating needles into the machine and then duplicated 
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Tate's arrangement, and wben thîs bas been done eaob needle in one 
row is opposite a needle in the otber row. No new resuit ia obtained 
by tbe change, altbough an aggregation of résulta is accomplished. 
If the additional needlea bad not been inserted tbe defendant'a ma- 
cbine would quilt diamond patterns just aa it does now. Tbe ma- 
chine is held to be an infringement. A deoree is ordered for tbe oom- 
plainants. 



The Boskenna Bat, etc. 
(District Court, 8. D. New York. December 12, 1884.) 

1. Shippino — DniiiTEiiT of Perishabi,!: Cargo— Notice — Ubagb. 

A vessel is tound to give reasonable notice to the consignée of readiness to 
dischatge perishable cargo, and sufflcient opportunity to receive and remove 
the same without in jury frora the weather ; and she is bound by ail reasonable 
customs of the port designed to secure that end. 

2. Bame— Rkadinebs to Dischakgk. 

A vessel is nof'ready to discharge" perishable cargo, within the meaning 
of that phrase in the bill of lading and under the usages of the port, when tho 
weather is so cold that fruit cannot be discharged without injury. 

3. Samb— CusïoM— Fbtjit— Fbost. 

Where a custom was proved to discharge fruit cargo in the foronoon of 
the day of sale previously advertised, and for the vessel to wait until the 
weather was mild enough to admit a discharge without injury from frost dur- 
ing the day, tbe sale being postponed accordingly, and the vessel having a 
large cargo which could not ail be removed in one forenoon, commenced dia- 
charging about noon the day before the sale, and continued discharging till 
night, without notice to the consignée of intended discharge, and the fruit was 
injured l)y frost during the night, held, that the vessel was liable for the in- 
jury, bocause the discharge was not warranted at the time by any certainty as 
to the weather, and because it was without notice to the consignée, and a de- 
parture' from the usual custom. Advertisement alone is not légal notice. 

4. Bame— Stbvsdokes— Sbbvants dp Ship — Négligence. 

A charter of aflreightraent provided that the " stevedore was to be named by 
the charterer and consignées, and to be employed under the captain's super- 
vision." Hdd, that the stevedore who discharged the ship upon appointment 
of the charterer's agents was the servant of the ship, and that the ship was lia- 
ble for his négligence in discharging the goods at an improper time. 

6. BaMB — EvIDENCB — COMMERCIAIi DoOUMBNTB. 

Courts of admiralty, where justice requirea it, may take notice of raatters 
not atrictly proved according to the rule of the common-law courts, and where 
points arise incidentally and unexpectedly upon the trial, the évidence of 
, which is found in commercial documents executed abroad, such documents 
may be considered without strict proof when the res gesiœ ailord the higheat 
practical guarauties for their authenticity and correctness. But this practice 
should not be extended so as to justify any lâches in obtaining fuU proof, the 
necessity of which could havo been reasonably foreseen. 

In Admiralty. 

F. Bartlett, for libelant. 

Wheeler é Souther, for claimant. 
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Beown, J. The libel in this case -was filed to recover $1,688 dam- 
ages to 2,288 boxes of oranges and lemons, through their alleged im- 
proper discharge from the steam-ship Boskenna Bay, on the twenty- 
first of March, 1883, in frosty weather. 

1. Th9 fruit in question was part of a cargo of about 22,000 boxes 
of oranges, lemons, etc., |)rought by the Boskenna Bay to New York 
from the Mediterranean. She arrived in this city aboat the eight' 
eenth of March, 1883. On Monday, the 19th, she obtained a berth 
at pier 44, North river. Oranges and lemons are perishable cargo. 
Lemons will not bear, without injury, exposure to a température be- 
lowfreezing; oranges, not more than two or three degrees below that. 
The established usage requires a vessel arriving in cold weather to 
wait for weather mild enough to admit of a disoharge and removal of 
the' fruit from the wharf without injury from frost. The usual prac- 
tice is to leave this matter largely to the head stevedore, who has the 
care of discharging the cargo. He usually obtains information from 
the weather bureau as to the probabilities of the weather for the next 
24 hours, and acts partly upon the information thua obtained. The 
great bulk of oranges and lemons imported hère is sold to jobbers at 
public auction. The business is managed by a single firm of auc- 
tioneers, whose sales are at their down-town office at 12 o'clock noon. 
The practice is for the fruit, or so much of it as will be sulïïcient 
samples, to be put upon the wharf in theforenoon. Buyers examine 
it there during the forenoon preceding the sale at auction, andbuy 
at their own risk. Each purchaser thereafter removes what he has 
purchased from the wharf on the same day. By this means the dis- 
charge and removal of sueh fruit are ordinarily accomplished without 
injury in weather that is mild enough in the day-time, but which 
would be destructive to.the fruit if it were allowed to remain upon 
the wharf over night. On Monday and Tuesday, the nineteenth and 
twentieth of March, the weather was too oold to admit of discharging ; 
and, though the vessel was otherwise ready, the unloading was ac- 
cordingly deferred. The stevedore in charge testified that on Tues- 
day afternoon the information reeeived by méssenger from the weather 
bureau at the Equitable building was favorable, and be accordingly 
directed the discharge to commence the next morning. On Wednes- 
day, the 21st, the discharge was begun some time before 11 o'clock, 
and coutinued until 5. Pier 44 was covered by a shed closed upon 
the Southern sidè, but with doors upon the northern sîde, through 
which the fruit was put upon the pier benèath the shed, The sale of 
the cargo at auction was publicly advertised for the 22d, at 12 o'clock. 
On the morning and during the forenoon of that day thé libelant 
and other petsons went to the pier to examine the fruit disehstrged, 
when the boxes in question were fouiid injured by frost. One of the 
reasons assigned for unloading the fruit the day béfore the sale, was 
that the ".argo was so large that it could not possibly bé àll.disoharged 
during the forenoon of the day of the sale. The évidence is conflict- 
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ing upon the question whether any boxes were discharged from the 
ship on Thursday forenoon. There ia no doubt, however, that ail the 
libelant's boxes were discharged on Wednesday, and remained on the 
pier during the night. The stevedore testified that it came on cold 
during Wednesday night, and was cold in the forenoon of Thursday, 
and that none was discharged at that time. 

The testimony shows that on Wednesday, the 21st, the tempéra- 
ture was as follows : At 7 a. m., 22 deg. ; at 11, 30 deg. ; at 3 p. m., 
88 deg.; at 7, 29 deg.; at 11 p. m., 24 deg.; on Thursday, the 22d, 
at 7 A. M., 19 deg. ; at 11, 33.5 deg.; at 3 p. m., 33 deg.; evening, 
lowest, 18 deg. From this proof of the température it is obvious that 
the weather was not fit for the discharge of fruit before 11 a. m. of 
the 21st. The report received from the weather bureau was not in- 
troduced in évidence; thé messenger who brought it was not identi- 
fied, nor the terms of his report; the stevedore could only testify that 
it was favorable, promiaing milder weather. The report, however, 
only professes to be that of Tuesday afternoon, nearly 24 hours be- 
fore the weather was suitable to commence discharge on the follow- 
ing day. No inqiiiry appears to hâve been made during the cool 
weather of Wednesday forenoon as to the further probabilities. The 
published reports on the morning of that day refer to the probable 
température as "stationary or rising." The claimants offered no év- 
idence of the officiai announcement of the probable weather for the 
next 24 hours; and in the absence of any such testimony, and of proof 
of the spécifie report made in answer to the stevedore's inquiries, 
they are entitled to no inferences more favorable than those warranted 
by the published reports, or by the actual state of the weather in the 
forenoon of the 21 st. Thèse evidently furnished no warrant for a 
discharge of the fruit on that day ; for not only was there no provis- 
ion for its removal from the wharf before the frosty weather that was 
to be expected during the night, but it was in fact contemplated that 
the fruit should remain there overnight. No notice was given to the 
libelants that the fruit was to be discharged on that day ; they had 
no knowledge or notice that it was designed to discharge it then, or 
that it was discharged, until the following morning, after it had been 
injured. Under the usage proved, and in the ordinary course of busi- 
ness, the libelants had no reason to suppose that the fruit would be 
discharged until the morning of Thursday, the 22d, for which day the 
sale was advertised ; and having received no express notice of its dis- 
charge on Wednesday, they are not chargeable with any lâches, there- 
fore, for not removing it on Wednesday. The case of Liverpool, etc., 
v. Suitter, 17 Fed. Eep. 695, is therefore inapplicable. The notice 
of disoharge published in the Journal of Commerce on March 21st 
was not seen by the libelants, and was not légal notice to them. 

2. The bill of Jading provides that "simultaneously with the ship's 
being ready to unload, » * * the consignée is hereby bound to 
be ready to receive the same from the ship's side." The respondent* 
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claîm that thîs clause exempts them from liability. The effect of a 
similar' clause is considered and oommented on by Bbnediot, J., in 
the case of The Aline, 19 Fed. Eep. 875. He there says, (p. 876:) 

" This pi'ovision cannot relieve tbe steamer, for she was not ' ready to dis- 
charge,' within the meaning of this provision, when it was impossible for 
her to discharge without destroying the cargo. Eeady to discharge meana 
ready to make a proper discharge. And a discharge of oranges when the 
weather is so cold as to freeze them before they can be removed from the 
wharf is not a proper discharge. " 

The construction of such stipulations must be reasonable, and ac- 
cording to the presumed intention of the parties. It is not to be 
imagined that such a clause could authorize a ship reaching her berth 
at night to discharge her cargo at once on the wharf, in rain, snow, 
or frost, without notice to the consignée, Or opportunity to him to 
save the cargo from destruction; and if the stipulation does not au- 
thorize this, then it is, by implication of law, subject to the condition 
that reasonable notice of intended discharge be given, or that any 
existing usage serving in lieu of such a notice must be observed by 
the ship ; and any stipulation to the contrary of this would, I think, 
be void as against public policy, upon the same grounds as stipula- 
tions against négligence. Railroad Go, v. Lockwood, 17 Wall. 357. 
In the case of The Kate, 12 Fed, Eep. 881, Butler, J., says, in réf. 
erence to a bill of lading having a clause substantially the same as 
this: "On the ahip's arrivai, it was the master's duty to give rea- 
sonable notice of the time and place of discharge. Whether be per- 
formed that duty is the only question involved." See The Tybee, 1 
Woods, 358; The Mary Washington, Chase, Dec. 125; The Grafton, 
Ole. 43; The E. H. Fittler, 1 Eow. 114; The Tangier, 1 Cliiï. 396; 
Caruana v. Packet Go. 6 Ben. 517; The Hindoo, 1 Fed. Eep. 627. 

It is clear, moreover, from the actual conduct of the parties, and 
from the construction practically given by them to this clause, that 
it was not designed to supersede the established custom of the port, 
so far as that custom is designed merely to prevent the destruction 
of the cargo in discharging; nor to change the obligation of the ves- 
sel not to discharge the fruit, either in improper weather, or without 
sufficient opportunity to the libelant to remove it before the freezing 
weather at night may come on. Though the ship was otherwise ready 
to discharge two days before, she deferred the discharge on account of 
the cold weather, because the usage and the necessity of giving suit- 
able opportunity to remove the cargo without its being frozen re- 
quired her to do so. Under this usage the vessel was not legally ready 
to discharge the fruit until there was weather that would permit its 
discharge without injuring it. The usage to discharge in the fore- 
noon of the day of sale might possibly dispense with the need of actual 
notice to the consignée, if he had -notice of the advertised sale, and if 
that day were in fact suitable for discharge, because a discharge in 
the forenoon would allow time enough to remove it. But this sale 
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•was not advertised for the 2l8t, nor was the discîiarge made only in the 
forenoon of that day. It is clear that the discharge was made chiefiy 
in the afternoon of the 21st, and in the expectation that the night 
would not injure the fruit; but as the ship neither observed the cus- 
tom, nor gave the consignée any notice of the discharge différent from 
the cnstom, the effect of the night's weather was at her risk. If there 
had been any neeessity, from the amount of the cargo, to commence 
the discharge, contrary to the usual practice, on the day before the 
sale, so that the fruit would be subject to the danger of frost from re- 
maining on the wharf overnight, the ship was bound to give timely 
notice of her intended departure from the usual course; and without 
sueh notice she was not legally "ready to diseharge," because she had 
not performed her preliminary obligations. , 

3. The respondents further contend that they are not liable, because 
any négligence as to the time of diseharge was négligence of the ste- 
vedore. The ship was sailing under charter, and the charter-party 
provided that the " stevedore was to be named by the charterer and 
consignées, and to be employed under the captain's supervision at 
usual rates." The effect of this clause, it is claimed, is to make the 
stevedore the agent of the charterer, and not the agent of the ship or 
her owners. On that ground it is claimed the latter are not liable. 
The cases oî The Miletus, 5 Blatchf. 335, and Blaikie v. Stemhridge, 
6 G. B. (N. S.) 894, are referred to. In the case of The Miletus, the 
terms of the charter are not stated, and the record on file does not 
disclose them. Later casés, in which a clause of similar purport 
with the présent bas been carefully considered, leave no doubt that 
the ship, as carrier, remains liable for the proper delivery of the 
goods to the consignée under her obligations to him created by the 
bill of lading, unless the owner of the goods has undertaken the work 
of discharge. Richardson v. Winsor, 3 Cliff. 395, 404, 407; Sande- 
man v.Scurp, L. B. 2 Q. B. 96; Sack v. Ford, 13 C. B. (N. S.) 90; 
The T. A. Goddard, 12 Fed. Rbp. 1Y4, 184. In Richardson v. Win- 
sor, supra, Clifpord, J., says, (p. 406 :) 

"Whether the gênerai owner retains the possession and command of the 
ship, or the control and navigation of the same passes to the charterer. the 
shipper, under an ordinary biil of lading, may hâve his remedy against the 
ship ; but whether the gênerai owner or the charterer ia liable dépends upon the 
terms of the charter-party. Where it opérâtes as a démise of the ship itself, 
the charterer becomes liable as the owner for the voyage; but if it is simply 
a contract of affreightment, [as in this case,] the gênerai owner is liable for 
every damage chargeable to a carrier, unless by spécial contract the shipper 
of the cargo was to load and stow the goods." Sandeman v. 8curp, L. B. 2 
Q. B. 96. 

In the présent case there is no évidence that the shipper of thèse 
goods had any knowledge that the ship was under charter, and he 
has, therefore, a right to hold the ship for the performance of her obli- 
gations under the bill of lading, irrespective of the charter of affreight- 
ment, of which the shipper had no knowledge. The défendants fur- 
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ther put in évidence a notice from the agents of the charterers to the 
agents of the ship that the ship would commence discharging on 
the 2l8t "if weather prove favorable." As I finS that the weather 
was neither favorable nor suitable for a discharge of the cargo to re- 
main overnight without notice to the consignée, no notice to the lat- 
ter being given, the mère notice by the charterer to the ship 'a agents 
constitutes no défense. 

I hâve considered the last two points of défense, notwithstanding 
the fact that the respondent has pleaded nothing in his answer that 
would fairly admit thèse défenses, having made no référence to any 
charter, or to the unloading under a stevedore designated by the char- 
terer's agents. Such défenses, to be availed of, should hâve been 
pleaded. No objection, however, was taken on the trial, on this ground. 
The charter was offered in évidence, as it was then understood by the 
court, for the purpose only of showing who were the charterers, in 
order that the authority of the latter's agents to give the notice of un- 
loading might thereby appear. It had already appeared that the 
stevedore was employed by thèse agents. The charter-party was re- 
ceived in évidence for this incidental purpose, without formai proof of 
the signatures to it, but upon the testimony of the agent of the ship 
that the captain handed him this document, stating that it was his 
copy of the charter-party, together with ail the other papers and docu- 
ments of the ship; and that upon ail thèse documents the business of 
the ship after her arrivai had been conduoted and settled. The char- 
ter-party bore several indorsements relating to the business of the 
ship upon this voyage, purporting to hâve been made at Triest, Syra- 
cuse, Catania, and at Palermo. The charter-party clearly could not 
bave been read in évidence without more formai proof, in an action at 
common law. Broirn v. Thornton, 6 Adol. & El. 185. That is not, how- 
ever, a conelusive test of its competency in a court of admiralty. In 
the case of The J. F. Spencer, 3 Ben. 339, it is said, by Bbnbdict, J., 
that "courts of admiralty are not bound by ail the rules of évidence 
which are followed in the courts of common law, and they may, where 
justice requires it, take notice of matters not strictly proved. The 
Peerless, 1 Lush. 41." Considering that full opportunity is given for 
taking f urther évidence on appeal in the circuit court in ail admiralty 
cases, commercial documents that hâve the highest practical guar- 
anties for their authenticity and correctness, may, I think, rightly be 
admitted to considération without formai proof, where such practical 
vouchers for their authenticity and correctness are supplied, so far as 
relates to questions that arise incidentally upon the trial, and could 
not reasonably bave been foreseen, so that the parties could be ex- 
pected to hâve provided themselves beforehand with formai proof. 
Such a practice, if permitted within thèse limits in the interests of 
justice, should not, however, be extended so as to encourage lâches in 
préparations for trial, or so as to excuse the neglect to procure avail- 
able proof where the need of it could hâve been foreseen. Had the 
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chartér-party been designed to be used in défense, on tbe ground tliat 
one of its spécial clauses made the stevedore the agent of the char- 
terer and not of the ship, that fact should hâve been pleaded, and the 
exécution of the charter proved. For the reasons above stated I 
must hold that the libelant is entitled to judgment for his damages. 
If the amouut is not agreed upon, a référence may be taken to com- 
pute the amount. 



The E. a. Packee, etc. 
{District Court, S. D. New York. December 1, 1884.) 

1. Tuo AND Tow — Use of Sbvbral Boats— Lien. 

Upon a contract with the owner ot a lineof several tug-boats, fortowage, by 
separate stages, the contract not specifying the use of any particular tug-boat, 
and several being employed at the diflerent stages of the trip, held, that the 
OÈie hist appropiiated to this service was not liabie in rem for any previoua de- 
lay before she was assigned to her particular part of the service. 

2. Bame — IcE— Négligence. 

Though on a contract for towago through ice a tug is liahle onîy for nég- 
ligence in executing the contract, and not for starting upon such an under- 
taking, yet, wliere a contract does not contemplate the spécial dangers from 
navigation amid ice, the tug-hoat is answerable as for négligence if she starts 
at an improper time, and in the face of known danger from ice; and ■where 
both captains concur in such an undertaking, without the consent of the owner 
of the tow, both are answerable for the loss. 

3. 8ame — Joint Négligence. 

The tug and tow in this case being unahle to go through a pack of ice in the 
Baritan river, having returned and met a large fleld of thin meadow ice, which 
both concurred in undertaking to go through, without previous breaking up, 
held, négligence in bolh, for wUich both were liabie. 

In Admiralty. 

Hyland éZabriskie, for libelant. 

E. D. McCartht), for claimant. 

Brown, J, Libel to recover for damages sustained through the 
sinking of the canal-boat Enterprise, from being eut through by ice 
in Newark bay, on the eighth of February, 1883, while in tow of the 
steam-tug Packer. In December, 1882, the captain of the canal- 
boat, the husband of the libelant, contracted with Mr. Soully, the 
owner of a line of tug-boats, of which the E. A. Packer was one, for 
the towage of the Enterprise from Brooklyn to Cheesequoke creek, 
where she was to be loaded with pôles, and thenee, after being loaded, 
to be towed to Newark, New Jersey. The captain, at the time, paid 
$35, the price agreed on for the whole trip. The next day the canal- 
boat was towed to the creek by one of Mr. Scully's tugs, and had got 
loaded with pôles by December 31st. A few days after, a small tug 
took the canal-boat as far as South Amboy, and there left her. In 
two or three days more the tug Mary Ann came and towed the canal- 
boat as far as Elizabethport, where she was left until the eighth of. 
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Febraary. On the morning of that day, the libelant's captaîn hav- 
ing previonsly complained that he was unnecessarily detained, the 
pilot of the B. A. Packer went with his tug to the canal-boat, and, 
according to the defendant's testimony, advised against the attempt 
to go to Newark, on aceount of the ice. 

The captain testifies that he submitted the matter entirely to the 
judgment of the pilot of the Packer, but the weight of évidence la 
certainly to the effect that the captain of the canal-boat saidhe would 
take the risk îf the tug would do as he wanted. The tide was then 
flood, and no ice was in sight along the channel way of the bay. The 
tug thereupon took the canal-boat along-side, and proceeded Beveral 
miles without encountering any ice, until two or three miles above 
the central bridge, when, reaching the lower part of the dyke, where 
the Passaic is narrow, a dense pack of ice was encountered. Some 
three or four steam propeller barges and tugs were ahead of the 
Packer, and, before entering the ice, the canal-boat was put astern 
and fastened by a hawser about 8 feet in length. It was proposed to 
follow, if possible, in the wake of the barges and tugs ahead. After 
entering 100 or 200 feet in the pack, they were unable to proceed fur- 
ther, as were also the boats ahead of them. While lying there the 
steam-tug Mackin passed on the port aide of the canal-boat, and 
worked in direotly ahead of the Packer, and there remained fast. 
Shortly after, some moihentary excitement was occasioned by the 
captain's assistant on the canal-boat exclaiming that she had been 
injured in her port quarter, and was leaking. The injury was as- 
eribed to the passage of the Mackin, but it proved to be trifling. The 
weight of testimony is that the captain at that time, or soon after, 
expressed his regret that they had left Elizabethport, and desired to 
be taken back. The Packer immediately proceeded to return. They 
had been at thia time from an hour to an hour and a half in the ice. 
It was nearly high water, and with the ebb-tide the pack of ioe above 
would be carried down into the bay below. The return of the Packer 
was tbrough clear water. Shortly before reaching the central bridge, 
a large field of meadow ice was encountered, 500 or 600 yards long, 
about the same width, and from half an incli to two inches thick, 
which had been blown by the wind from the flats along the ebore, and 
lay directly between the Packer and the draw of the bridge, tbrough 
which it wasneoessary for her to pass. The Packer steamed ahead 
slowly under a single bell. In entering and ploughing tbrough this 
field of meadow ice, in order to reach the draw, she had not proceeded 
more than two or three hundred feet when the starboard bow of the 
tîanal-boat was eut tbrough by the ice, and she was beacbed as soon 
as possible. 

On the trial one of the grounds of the libelant's claim was that the 
canal-boat, under the contract, was entitled to a safe towage to New- 
ark, and that the Packer, having delayed in taking her until an im- 
proper time, was liable for this delay, and for taking her at this un- 
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towàrd season of the year, instead of earlier, before any îce haà formed 
in the river. It was ruied on the trial, and I think correctly, that 
the Packer was not liable in rem on that ground, inasmuch as the 
contract with Scally, the proprietor of the line, was a gênerai eontract 
for towage services, not having référence to any particular vessel, and 
that for damages for sach delay he only was liable in personam. The 
obligation of the Packer,- however, began from the time she waa ap- 
propriated to this service and commenced her duties. Her dnties 
from that time were such as were imposed by the coiitract made in 
Deeember previous. That contract was not a contract made speoially 
with référence to the dangers of navigation in ice, as in the cases of 
The Alfred and Edwin, 1 Ben. 187, and The W. E. Gladwish, 17 
Blatehf. 77, but for navigation under ordinary conditions; and her 
obligations were the ordinary obligations for due care and skill on her 
part, in efïecting a safe passage, including the duty to undertake it in 
suitable weather only. Under the original contract the Packer had 
no right tostart out, and cannot beexcused from négligence and want 
of due care in starting out with the canal-boat, when the pilot knew 
the attempt would be dangerous. 

There can be no doubt that the attempt to go to Newark on the 
eighth of February was a bazardons one. Although no ice was vis- 
ible in the bay from Elizabethport, the pilot of the Packer well knew 
that there was thick ice in the river above; and the captaiu of the 
canal-boat, who had been at Newark the day before, though not by 
river, must also hâve known there was ice, and was informed of it by 
the pilot. He was impatient, however, to make the attempt; and, 
as I bave said, the weight of évidence is that he agreed to take the 
risk. Some of the witnesses for the défendant add that the captain 
stated, when saying he would take the risk, that he was the owner of 
the boat. This was untrue, and was emphatically denied by the cap- 
tain ; and I am not .disposed to accept this part of the defendant's 
testimony. There is no suggestion that the pilot of the Packer sup- 
posed the captain was the owner of the cargo. 

In the case of an independent contract to tow a boat through ice, 
or of a contract deliberately made with référence to such circum- 
stances, a tug would not be held liable for starting upon such an un- 
dertaking ; but only for some négligence, or want of due care and skill 
in the exécution of it. The Alfred and Edwin and The W. E. Glad- 
wish, supra. This case is not, I think, équivalent to such a contract. 
The Enterprise, under the original contract, was entitled to safe trans- 
port, so far as due care in selecting the time for starting and for con- 
tinuing the trip eould insure it. The contract was for towage in réf- 
érence to the ordinary conditions of safety. The prioe for the entire 
towage to Newark had been paid. The circumstanoes altogether do 
not indicate any intention to make a fundamentally new contract. 
Bofch parties were aware of the original contract, and I doubt whether 
the captain can be deemed to hâve hàd any authority to revoke it. 



THE K. A. PAOKBB. 671 

and to make a new one to be towed throngh ibe îce solelj at bis owu 
risk. The captaiu deuies that he made auy sueh uudertaking at ail, 
and it certainly could not hâve been understood as a -whoUy new eon- 
tract by the pilot of the Packer. No new compensation was to be 
paid. At most, then, the case would seem to be one in which the 
tug and the captain of the canal-boat agreed to venture upon a baz- 
ardons undertaking by setting ont at an improper time in the dis- 
charge of the original contract of towage. Both knew, or ought to 
bave known, that the attempt was dangerous, and at the péril of the 
boat and cargo, and both concurred in the attempt. In this point of 
view the cases of The William Murtagh, 3 Ped. Eep. 404, 17 Fed. 
Eep. 259, and The William Cox, 3 Ped. Kep. 645, 9 Fed. Eep. 672, 
would seem to be applicable, and each party must tberef ore be charged 
with one-half of the loss. 

If, however, the voyage were regarded as, in effect, made upon a new 
contract for towage, amid the hazards of expected ice, at the master's 
risk, still, in the language of Waite, C. J., in the W. E. Gladwish, 17 
Blatchf. 77, 83, "the contract was for such a degree of caution and 
skill as was required for towage under suchcircumstances. * * • 
The tug undertook to bring to this work such prudence and such nau- 
tical skill as was ordinarily required in such navigation. More was 
not eontracted for, and more was not expected. » * * To make 
her liable, the error must be one which a careful and prudent navi- 
gator, surrounded by like circumstances, would not hâve made. The 
master of the barge, in légal effect, assumed for, the barge and her 
cargo ail the risks of towage in the ice not caused by neglect or un- 
skillful navigation of the tug." Judged by this standard, I find no 
négligence or want of skill or caution in the Packer, until upon her 
return she éncountered the field of floating ice. The libelant's wit- 
nesses testify that they thought it would hâve been safer for theTacker 
to bave maintained her position in the ice near the dyke until the 
ebb-tide had loosened it, and enabled the barges and tugs ahead to 
proceed and the Packer to keep on in their wake. This is evidently 
a judgment formed after the event, and is entitled.to little weight. 
It învolved persévérance in a dangerous attempt; would hâve Bub- 
jected the Packer to ail the dangers of thick ice ooming down with 
the tide, and to the probable chance, and even the great likelihood, 
that the Packer would be unable to keep so near to the barges ahead 
as to dérive any protection from them. 

I am satisfied that the most prudent course, the bay being appar- 
ently dear below, was to do what the Packer did, with the évident 
concurrence of the libelant's captain, namely, to attempt to return. 
This appeared to be without danger. When the large field of ice, 
however, was éncountered below, it seems to me to bave been the 
clear duty of the Packer to attempt to break a passage through, be- 
fore entering it, and subjecting tHe canal-boat to its cutting pressure. 
Such précautions are usual where any dangerous ice is éncountered. 
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Thèse précautions were taken in the case of The Gladwîah, supra. 
One reason now suggested for uot having adopted them in this case 
is that the tide was already ebb, and any delay might hâve been fol- 
lowed by a crush of ice froin above. Had this been the real reason, 
the pilot of the Paeker would naturally hâve consulted the captain 
of the canal-boat, considering the alleged agreement to go according 
to his directions, as to which of thèse alternative risks he would take. 
It does not appear that any ice from above was in sight. The cap- 
tain was not consulted; neitber did the captain, as he had the op- 
portunity to do, and as he ought to hâve done if he intended to objeet 
to it, make any objection, or require the ice field to be broken up 
first. Both were négligent in this matter. The Paeker had already 
several miles the start of the thick ice above. A short time would 
hâve stifficed for at least sometbing to hâve been done in aid of the 
barge by breaking up the thin field which lay between her and the 
draw. The failure of the Paeker to do anything to avert this im- 
médiate and présent danger is not answered by the mère appréhen- 
sion of a more remote danger behind. From either point of view, 
the Paeker must be held also in fault, and must be charged, therefore, 
with one-half of the damages to the boat and cargo, with costti. 



NoEwicH & N. ï. Teansp. Co. v. New Yoek Balance Dooe Co.' 
(District Court, E. D. New York. July 2, 1884.) 

1. Neoltgbnce — Raising Vessel on Dby-Uock — Approval of BLocKraa — 

Agent. 

The owners of a large steamer, who were making repairs on her, in the course 
of which they desired to put some boita tlirough her engine Iccelsons, applied 
to the owners of a floating drj'-dock to take tiie steamer ont of the water on 
their dock, on blocking high eobugh to allow of putting in bolts seven feet long 
without bending. This was an extraordinary height to raise a vessel on such 
a dock. The epployes of the owners of the dock arranged the blocking, mak- 
ing a single tier of hlocks, each pile of blocks being fastened together by iron 
dogs, and between some of the piles they put cross-braces. The steamer was 
then taken on the dock and raised ont of the water, but before the raising was 
complète the blocking gave way, the steamer falling backwards, and she was 
seriously injured. Helâ, that the évidence did not show that the blocking was 
prepared according to the directions of the stearaer's agent, but at most that it 
was approved as of suffloient height. 

2. Samk — Condition of Vessel— Notice. 

That the fact that the steamer was in a condition needing repair was not 
shown to hâve caused lier fall ; that the contract of the owner of such a dock 
is, in the absence of représentation or spécial agreement, to raise the vessel as 
she is, — the care and skill required of him in each case depending on the con- 
dition of the vessel he undertakes to raise ; that in this case thtre was no rep- 
résentation, and it was practicable to raise the steamer safely in her actual 
condition, and therefore, if her condition had caused her fall, the dock-owner 
would not thereby hâve been relieved from responsibility, because there was in 

IRepoited by R. D. & Wyllys Benedict, of the New York bar. 
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the facts shown abundant ground to put the dook-owner on inquiry as to her 
condition, and therefore ignorance of her condition woald hâve been négli- 
gence. 

3. Same— Degbee 01' RBapossiBiLiTT OF OwNBR OF Dkt-Dock. 

That the nature of the employment of an owner of such a dock and the char- 
acier of the service are abundant reason for holding him to a high degree of 
responsibility as regards the sufflciency and management of the dock ; and that 
such responsibility muât extend to a warranty of the sufflciency of the blocking 
which he employs. 

4. Samb — Fali, of Stbam-Boat on Dry-Dock — Négligence— Damages. 

That even if the liability of the dock-owner was only for négligence, still he 
Tvould be liable in this case, because the unusual height in this case required 
unusual care, and by cribbing the blocks instead of laying them single, (the 
method of cribbing blocks, though never resorted to on this dock for many 
years previous, being a method well known in raising vessels,) ail danger of 
the steamer's fall would hâve been avoided, and the choosing the less safe of 
two methods for performing this work was négligence; that there having 
been a sag in the floor of the dock, by reason of which it retained a body of 
water some 15 or 20 inches deep at the deepest part, if, as it seemed not un- 
warranted to infer, a jar sufBcient to topple the steamer over was given to the 
dock by some movement of that body of water upon it, the dock-owner would 
be liable on account of the unsafe condition of the dock for raising this steamer 
as she was raised; that the dock-owner was liable for the damages sustained 
by the steamer. 

In Admiralty. 

Bristow, Peet é Opdyke, {Robert D. Benedict, of counsel,) for libel- 
ants. 

Owen à Gray, {William G. Choate, of counsel,) for défendants. 

Benedict, J. This is an action to recover damages for injuries 
done to the steam-boat City of Boston while being raised by the défend- 
ants upon a balance dock. The libel avers that on May 16, 1882, 
the défendants agreed with the libelants to receive the libelants' boat, 
the City of Boston, upon its balance dock, in the city of New York, 
and carefully raise her out of the water in such a way as to avoid 
injury to her, to retain her so raised until the libelants could do cer- 
tain specified repairs upon her, and upon the completion of such re- 
pairs, and when so requested, to return the boat to the water; that 
in accordance with such contract the défendants received the boat 
from the libelants and commenced raising her upon the dock, but 
when the dock had risen almost to the surface of the water the boat 
fell from the blocks upon which she had been placed in the dock and 
received serious injuries. Thèse injuries the libel charges to hâve 
been caused by the défendants' négligence in the préparation of their 
dock, and in the raising of the boat, and by their failure to properly 
perform their contract. The answer admits an agreement to raise 
the boat, but leaves the terms of the agreement to be proved by the 
libelants. It also admits receiving the boat from the libelants, and 
that while being raised upon the dock she fell. It avers that the de- 
fendants prepared the dock according to the instructions of the libel- 
ants ; that such préparation was done carefully and skillfully, and 
was approved by the libelants, and that the dock so prepared was 
approved by the libelants. It also avers that the boat was in an un- 
Y.aSF.no.ll— 43 ■ 
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fit condition for raising, of whicH the défendants tpere ignorant, and 
it charges that the fall of the beat was caused by the carelessness, 
négligence, and interférence of the libelants, and the unfit condition 
of the boàt, and not by any négligence or want of care on the part of 
the défendants. Upon thèse pleadings the point bas been taken that 
they leave the défendants withont a défense, because they admit a 
contract to raise the beat and a failure to perform that agreement. 
ïhis point will, however, be passed, and the case determined on the 
facts disclosed by the testimony. In so considering the case, it will 
be conveniênt first to dispose of the issue raised by the averment of 
the auswer, that the blocking upon which the boat was resting when 
she fell was prepared according to the direction of the libelants, and 
was accep^ed by the libelants as satisf actory. This averment is not 
sustained by the testimony. The most that can be said is that the 
blocking was approved as sufficient in height to give the boat the re- 
quired élévation above the floor of the dock. Upon the évidence the 
libelants are in no way responsible . for the means which the défend- 
ants adopted to give the boat the requisite élévation from the floor of 
the dock. 

, Next will be considered the issue raised by the averment of the an- 
swôr, that the condition of the boat rendered her unfit for raising, and 
that the fall of the boat was a resuit of that condition. The évidence 
fails to show that the fall of the boat was caused by her condition. Nor 
would it avail the défendants to hold that it was so caused. Dry-docks 
are, in gênerai, not employed for the purpose of raising vessels of sound 
condition. Vessels loaded and light, broken and sound, water-logged 
vessels, hogged vessels, vessels out of shape from stranding, vessels too 
old and weak to run lOnger withoUt repairs, are the vessels requiring 
the services of a dry-dock ; and, as was said on a former occasion, 
(Howes V. Balance Dock, 9 Ben. 232,) the contract of the dock-owner 
is, in the absence of représentation or spécial agreement, to raise the 
vessel as she is; the care and skill required of him in each case de- 
pending upon the condition of thè vessel he undertakes to raise. In 
this case no représentation by thé libelants, respecting the condition 
of the boat, is claimed to bave been made. Nor is it contended that 
it was impractieable to raise the boat safely in the condition she was. 
If, then, it had been shown that the condition of the boat rendered 
her fall inévitable, blocked as she was, it is not seen how the défend- 
ants' liability for the injuries resulting from the fall could be dis- 
puted. Nor, if such were the case, would it avail the dock-owners to 
hold that they were ignorant of the condition of the boat. The boat 
was dismantled. Her walking-beam was out, much of her engine 
"was out of position, and the known object of having her raised upon 
the dock was to boit down her engine keelsons. In thèse and other 
circumstances there was abundant canse to put the dock-owners upon 
inquiry as to the boat's condition. A failure by the défendants, un- 
der such circumstances, to be informed in regard to the actual con- 



NOBWIOH <fe N. T. TBANSP, 00. V. NBW TOBE BALANOB DO0E 00. 675 

ditîon of the boat dôés not constitute a défense. Ignorance under 
such circumstances was itself négligence. 

Passing now to consider the testimbny offered in support of the 
averments of the libel, I find it proved that the libelants applied to 
the défendants to raise the City of Boston ont of water upon the de- 
fendants' balance dock, the boat to be snffioiently elevated above the 
floor of the dock to enable bolts seven feet long to be passed up 
through the bottom and the engine keelsons without being bent. The 
défendants agreed so to raise the boat, and in pursuanoe of sueh 
agreement proceeded to construct upon the floor of the dock the 
blocking upon which the boat's keel was to rest when raised. The 
élévation of the boat from the floor of the dock, called for by the 
contract, was unusual. No boat of the size of the City of Boston 
had ever beforo been blocked to such a height upon this, nor, so far 
as appears, upon any other floating dock, Two methods of con^ 
structing this blocking were open to be adopted ; one by placing single 
blocks of timber one upon the other till the requisite height should be 
reached; theother to arrange the blocks of timber cribfashion. Crib- 
bing the blocks is a method well known, and often employed in con- 
structing blocking for vessels. By adopting it, ail danger of falling 
is avoided. This method had never, préviens to the fall of the City 
of Boston, been employed on the défendants' dock, where many ves- 
sels hâve been raised in safety without cribbing. 

After the City of Boston fell she was raised by the défendants upon 
the dock with the blocks fore and af t cribbed, and then she was raised 
in safety. When the first attempt to raise her was made, however, 
the blocks were not cribbed, but placed one upon the other single 
until the requisite height was reached. The blocks were then dogged 
together, and between some of the piles of blocks at each end, and 
also between an uncertain number of the piles in the center, cross- 
braces of spruce plank were placed, running from the foot of one pile 
to near the top of the next. The blocking having been thus prepared 
by the défendants and the dock lowered, the boat was taken by the 
défendants into their possession and placed in position in the dock, 
and the work of raising her, by pumping out the water from the sec- 
tions of the dock, begun. As the dock rose the keel of the boat took 
the blocking over whieh it had been placed, and thereafter as the dock 
rose the boat rose until the keel was four or five feet out of the water, 
when the boat and blocking on which it was resting toppled over back- 
wards, and the boat fell heavily upon the floor of the dock. 

Thèse facts are not in dispute, and it is contended by the libelants 
that they afford ground for a decree against the défendants for failure 
to discharge the obligations assumed in making the contract stated. 
The question thus presented is novel. Adjudged cases where courts 
hâve been called on to consider the obligations assumed by the owner 
of a dry-dock who undertakes to raise a vessel upon his dock are rare, 
and no case bas been referred to on this occasion whieh eau be fairly 
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claimed to farnish authority for a décision of the case at bar. The 
estent of the responsibility assumed by the défendants when they un- 
dertook to raise the libelants' vessel npon their dock must therefore 
be ascertained by a due considération of the character of the employ- 
ment, and the légal relation of the contracting parties naturally and 
justly resulting therefrom. 

If it is true — and the fact is not easy to deny, upon the évidence — 
that the libelants' vessel when injured was within the exclusive con- 
trol of the défendants, and had been placed in the défendants' ex- 
clusive possession to enable the défendants to perform their agree- 
ment to raise the beat, there might, as it seems to me, be difficulty 
in finding ground upon which to base a sound distinction between 
the obligations assumed by the défendants and those of a carrier in 
respect to goods intrusted to him to be carried. But assuming in 
favor of the défendants that ail the reasons upon which the liability 
of a carrier of goods is supposed to rest do not exist in the case of a 
dry-dock owner having possession of a vessel intrusted to him for the 
purpose of being raised, still there is, as it seems to me, abundant 
reason to be found in the nature of the employment and the character 
of the service for holding the dry-dock owner to a high degree of re- 
sponsibility as regards the sufficiency and management of his docks. 
The service to be rendered relates to property peculiarly situated, 
namely, vessels constructed for the purpose of floating upon the wa- 
ter, and, as already remarked, either weakened by âge or accident, 
or from some other cause requiring instant repair upon the land ; and, 
while it cannot be said that the dock-owner possesses a franchise, yet 
by reason of the cost of constructing and erecting a structure like a 
dry-dock, the location neeessary for the use, and the character of the 
service to be rendered, the dry-dock owner has what is nearly, if not 
quite, équivalent to an exclusive privilège. A refusai of employment 
made by a dry-doek owner, without cause, would, in the majority of 
cases, work irréparable injury, and be unjustifiable. Moreover, docks 
of this character, when empioyed, must always be operated by those 
who own them. The conditions and capacity of the dock are un- 
known except to the owner. In gênerai, the employment of the dock 
is compelled by neeessity, and must be contracted for by the master 
of the ship in the absence of the ship-owner, who is foreed by circum- 
stances to intrust his vessel, greater in value it may be than the 
dock, upon a structure, the condition of which is necessarily unknown 
to him, or to his agent, the ship-master, and which is to be operated 
by persons whose character and skill are likewise unknown, and 
where a slight relaxation of care or a defect of skill may resuit in a 
fatal straining of his ship, or, as hère, in a serions fall. 

The employment of the dry-dock owner is therefore of neeessity 
confidential. It is in a substantial sensé a public employment, and 
while it may be that due protection of the public can be secured without 
attaching to this employment those several obligations which the law 
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has found it necessary to attach to the employment of a carrier of 
goods, I bave no hésitation in saying that public policy requires that 
to this employment a high degree of responsibility must be attached 
by the law. Within the range of that responsibility it seems entirely 
reasonable to bring the sufficiency of the blocking upon which the 
vessel rests for support •when raised from the water by the dock; for 
blocking sufficient to bear up the vessel is a necessity of the under- 
taking, It must be and is prepared by the dock-owner. What block- 
ing will be sufficient to support a particular vessel upon a particnlar 
dock cornes within the expérience of the owner of the dock, and is not 
within the ordinary expérience of the owner of the ship. The dock- 
owner, and he only, can know the action of his dock when rising un- 
der the burden of a given ship. The obligation to provide a sufficient 
blocking, is therefore an obligation naturally attaching to the dock- 
owner, and with reason and justice may be held to be one of the im- 
plied obligations assumed by a dock-owner when he agrées to raise a 
ship. 

It will be observed that the case hère is not that of the givingway 
of the blocking through some latent defect. The boat did not faU 
because the blocking under her gave way by reason of some latent 
defects in the blocks, but because the mcthod adopted by the défend- 
ants in building up the blocks rendered the blocking unstable and 
insuffieient when subjected to the weight of the boat, and the move- 
ment necessarily incident to the raising of the dock. Such, at any 
rate, was the fact, if, as the défendants contend, the dock was raised 
evenly, and no motion imparted to the vessel. The case, therefore, 
in this aspect is one of damages resulting from the use of blocking 
which proved insuffieient for the purpose to which it was applied ; and 
if I am right in the opinion that the défendants warranted the block- 
ing as sufficient to support the ship, liability for the damages result- 
ing follows, of course. In support of this conclusion référence may 
be made to the somewhat analogous case of a carriage being trans- 
ported on a ferry-boat, and damaged because of a defective chain 
plaoed behind it to prevent its running off the boat. In such a case 
the ferry-master, although held not to be a commoh carrier, was held 
responsible for the damages resulting from the employment of defect- 
ive iron in a link of the chain. Clark v. Union Ferry Co. 35 N. Y. 
485; Wyckqff v. Queens Co. Ferry Co. 52 N. Y. 32. So, in the case 
of Cook V. Floating Dry-dock, 1 Hilt. 436, the dock-owner was held 
chargeable with the obligation to make the stanchions of the dock 
sufficiently strong to support a stage, and liable for damages arising 
from insufficiency of the stanchions; such liability being there placed 
upon the ground of a warranty against ail such faults and defects as 
would render the contemplated use of the dock dangerous. That the 
défendants' dock was defective in the blocking, and dangerous to be 
used as it was used because of that defect, is shown by the resuit. 

The décision of this court in Howes v. Balance Dock, 9 Ben. 232, 
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has been cited by the défendants as inconsistant with such a conclu- 
sion as above stated. But in the case referred to the question was 
one of delay in carrying out a contract to raise a vessel, and the ques- 
tion of warranty did net arise. If, however, any inferenoe is to be 
drawn fromth« décision in that case, it seems adverse to the défend- 
ants hère. In opposition to this view it is oontended in behalf of 
the défendants tbat there is no bailment in the case; that the lia- 
bility of a dock-owner for injuries sustained by a vessel while being 
raised, always dépends upon the question of négligence, and the de- 
fendants cannot be held responsible for the injuries to the libelants' 
boat, because it has not been proved that the fall of the boat was 
caused by the défendants' négligence. If this be the law of the case, 
still the décision must in my opinion be adverse to the défendants. 
As already remarked, the work undertaken by the défendants was 
attended with unusual risk of the vessel's falling, owing to the éléva- 
tion of the vessel's keel from the floor of the dock at whioh, accord- 
ing to the agreement, the boat was to be placed. The care demanded 
in constructing the blooking is to be measured by the risk of the fall- 
ing invûlved in the opération as it was to be conducted, taken in con- 
nection with the character and value of the property to be subjected 
to danger. It is, therefore, not too much to say that it was incum- 
bent upon the défendants to employ ail means at command to reduce 
that risk to the minimum, and failure in this respect was négligence. 
Means were at hand by which to remove ail danger of the vessera 
falling. To secure absolute safety it was only necessary to crib the 
blocks. This method of avoiding danger of a fall was well known in 
connection with the raising of vessels, and the faot that this method 
had never been resorted to in this dock dnring many years prior to 
the fall of the City of Boston does not prove the expédient to be una- 
vailable or nnnecessary, for no such vessel as the City of Boston was 
ever thus raised at such an élévation from the dock, while the other 
fact, that cribbing was employed when the City of Boston was next 
raised immediately after the fall, goes far to prove the necessity, as 
well as the reasonableness, of the précaution in question. Instead of 
adopting this précaution, known to be sufficient to remove ail danger 
of falling, the défendants adopted a method of arranging the blocks 
neeessarily involving a risk of the vessel's falling, and endeavored to 
diminish the risk by dogging the blocks piled single, and, for the first 
time in the use of this dock, by putting braces between the blocking. 
So far as the évidence discloses, the décision to pile the blocks single 
was not arrived at because of any difficulty or expense attendant upon 
cribbing the blocks, nor because single blocking, secured by dogs and 
braces, was supposed to be more secure than cribbing. The only 
reason for the course pursued, suggested to me by the testimony, is 
that cribbing would require a greater number of blocks than those at 
hand. But, whether impelled by this reason or some better one, the 
fact remains that between two methods of constructing the block- 
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ing open to be adopted, the défendants chose the one involving risk, 
as against one that would hâve involved no risk. This was négli- 
gence, and the négligence that caused the disaster. 

But it is said the défendants judged the blocking, as constructed, 
to be sufficient, and the reasonableness of this conclusion is oon- 
firmed, it is said, by many experts who hâve testified hère that they 
would hâve judged the blocking, as constructed, to be safe. The lia- 
bility of the défendants does not, however, dépend upon the qnestion 
whether the error of judgment which they committed was committéd 
in good faith, but whether they were justified in committing that 
error under the cireumstances as they were. Without sufficient cause 
they made the safety of the libelants' vessel while on the dock, and 
the safety of the lives of the men who were to be put to work under 
her, dépend upon the soundness of their judgment in regard to the 
sufficiency of blocking, up to that time untried in similar cireum- 
stances, when there was open a method well known to them, although 
not employed by them, as to the safety of which there could be no 
question whatever. To commit such an error under such cireum- 
stances was culpable, and renders the défendants guilty of négligence. 
The books contain many cases where the sélection of the most dan- 
gerous of two methods bas been held to be négligence. I recolleet 
none where the choice made seems to me more indefensible than the 
choice made by the défendants on this occasion. 

In the case of The Louisiana, 3 Wall. 173, a ship which broke from 
her moorings was prosecuted for damages caused by her drifting 
upon another vessel, and there the suprême court of the United States 
held that to escape conviction of négligence it was incumbent on the 
défense to show an accident which human skill and précaution, and 
a proper display of nautical skill, could not hâve prevented; and ex- 
pressly declared that belief in the sufficiency of the ship's fastening 
was no défense. In the case at bar there was no accident. Ac- 
cording to the contention of the défendants, nothing unforeseen or 
unexpected occurred in the management of the dock during the rais- 
ing of the boat, save only the boat's fall, and that, as ail concède, would 
not bave occurred if the bloeks placed under the boat had been cribbed 
instead of piled single. Judged according to the principle applied by 
the suprême court in the case of The Louisiana, I do not seé how the 
défendants can escape liability for the injuries in question, even if 
the extent of the obligation resting upon them was to raise the vessel 
without négligence. 

There is still another aspect to the case deserving ol notice. It 
is proved and not denied that by reason of a sag in the dock, the dock, 
when raised, retained a very considérable body of water upon its floor, 
some 15 or 20 inches deep in the deepest part, and there is évidence 
tending to show that motion was imparted to this water upon the 
floor during the raising of the City of Boston. I do not think the 
inference unwarranted that a jar was given to the dock sufficient to top- 
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pie the boat over, as slie was blocked, by some movement of the water 
upon the floor of the dock. If this inference be correct, the liability 
of the défendants must follow, upon ths ground that the condition of 
the dock, by reason of the présence of this body of water, was not 
safe for raising such a vessel as the City of Boston, when elevated 
as she was from the floor of the dock. I am content, however, to rest 
my décision of this case upon the other grounds above stated, and 
upon thèse grounds I must hold that the libelants are entitled to a 
decree. 



Marx and another v. National Steam-ship. Co. 
(District Court, S. D. New York. November 29, 1884.) 

1. Shipping— Through Bill op Lading— Construction. 

A ship's contract is to be strictly construed in favor of the shipper, in respect 
to the vessel designated to carry the goods, and any change of vessel not per- 
mitted by the bill of lading will be at the risk of the carriers. 

2. Samb — Tbanbhipmknt — Change of Vessel. 

The respondents gave a bill of lading at Marseilles forgoods shipped on the 
steamer E. for London, to be there transhipped for New York " on the steamer 
C, or by other steamer, or foUowing steamer of this line, for which the goods 
shall arrive in time ; * * * and if said steamer be prevented, from any 
cause, from proceeding in the ordinary course of her voyage, to hâve liberty to 
tranship the goods by any other steamer ; * * « the carriers not to be 
liable for any loss or damage done while the goods are not actually in their 
possession." On the arrivai of the E. at London, the C. had left three days 
before, and the respondents, having chartered two of their other vessels to the 
government, would hâve no steamer ready to sail for New î ork for tliree weeks, 
and they aocordingly transliipped the goods upon a steamer of a diilerent line, 
upon which the goods were injured. By the usage in London it was under- 
stood to be obligatory to send goods by vessels of anotlier line if there was 
likely to be a détention of more than a week af ter the ordinary sailing days. 
Held, that transliipment on the vessel of another line was justifiable under the 
terms of the bill of lading, though the C. sailed on her usual voyage some two 
weeks afterwards ; and that the défendants were not liable for the damage. 

3. Samb — Construction. 

Particular clauses of a bill of lading should be construed witb référence to 
its genernl purposes, as indicated by ils varions clauses, taken together, as well 
as the surrounding circumstances and the usages and customs of business. 

In Admiralty. 

Scudder é Carter and Geo. A. Black, for libelants. 

John Chetwood, for respondents. 

Bbown, J. This libel in personam was filed to recover for the dam- 
ages done to 35 drams of glycérine in the course of transportation 
from Marseilles to New York, for which the respondents had issued a 
through bill of lading. The goods were shipped at Marseilles on board 
the steamer Euphrate, The bills of lading, dated February 17 and 
February 23, 1881, provided that the goods should "be forwarded by 
the steamer Euphrate to London, and to be then transhipped in and 
upon the steam-ship called the Canada, whereof is master, for the 
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présent voyage, Eobinson, or whoever else may go as master, in said 
ship lying in the port of London, and bound for New York, • * • 
and failing ehipment by said steamer, then by other steamer, or fol- 
lowing steamer of this line, for which the goods shall arrive in time, 

* * * and are to be delivered subjeet to the foUowing exceptions 
and conditions, viz. : * * * The National Steam-ship Company, 
limited, or its agents, or any of its servants, are not to be liable 

* * * for any claims for loss, damage, or détention to goods un- 
der throngh bills of lading, when the loss or détention occurs, or dam- 
age is done, while the goods are not actually in the possession of the 
National Steam-ship Company, limited, or shipped on board the Na- 
tional Steam-ship Company's, limited, steamers. * * * Jq the 
event of said steamer being prevented from any cause from commenc- 
ing or pursuing this voyage, or putting back to London or into any 
port, or otherwise being prevented, from any cause, from proceeding 
in the ordinary course of her voyage, to hâve liberty to tranship the 
goods by any other steamer." 

On the margin of the bill of lading was a statement that a vessel 
sailed every Wednesday from London to New Yort. Six steamers 
were usually employed in the respondents' line, sailing from London, 
as the proof shows, not with entire regularity at specified intervala, 
but usually one in every week or 10 days. About this time, however, 
three of the respondents' vessels, the Queen, the France, and the Hol- 
land, were chartered to the British government for the transportation 
of troops, to-wit: on December 29, 1880; February 15, 1881; and 
March 8, 1881, respectively. The Euphrate arrived in London on 
March 7th. The steamer Greece, of the respondent's line, had left 
London for New York on March Sd. The Canada was absent on her 
voyage to New York; she subsequently arrived, and sailed from Lon- 
don to New Yorli on March 29th. The respondents, af ter the char- 
ter to the government of the three vessels above specified, had no 
other steamer that they could dispatch between the third of March 
and the sailing of the Canada on the 29th. The évidence on the trial 
showed that it was usual and customary, when goOds were received 
at London, to be dispatched under a through bill of lading, to forward 
them by a steamer of some other line in case the goods were likely 
to be detained upwards of a week beyond the next usual sailing day. 
The respondents, accordingly, finding that they would hâve no vessel 
of their own for some three weeks after the Euphrate arrived, tran- 
shipped the goods in question on the thirteenth of March to the steam- 
ship City of London, belonging to another line, on board of which it 
is conceded that the négligence complained of and the loss in ques- 
tion arose. The City of London was not immediately libeled for the 
recovery of the damage to the glycérine; and upon her return trip 
she is supposed to hâve been lost, as she has never since been heard 
from. In seaworthy qualities and in her rating she was superior to 
the steamers of the respondents'-line. 
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The case turns whoUy on the question of the authority of the re- 
BpondentB, under the circumstances stated, to tranehip the goods in 
question on board any other steamer than one of their own Une. 
This question dépends upon tiie proper construction of the bill of lad- 
ing. The exception that the respondents' company should not be 
liable for any damage done while the Roods were not actually in its 
possession, Or shipped on board its steamers, is a valid exception, 
and absolves the respondents f rom liability for this loss, provided the 
goods were lawfully transhipped on board the City of London. The 
libelant eontends, bowever, that the conditions specified in the bill 
of lading, under which alone the respondents were authorized to put 
the goods upon the steamer of any other line, did not arise. If that 
contention is correct, then the respondents were bound by the oon- 
tract of the bill of lading to retain the goods and to transport them 
to New York upon one of their own steamers; and for their violation 
of this contract, in shipping them on the City of London, they would 
be responsible for the loss. Bazin v. Steam-ship Go. 3 Wall, Jr., 
229; 5 Meyers, Fed. Dec. 521; Goddard v. Mallory, 52 Barb, 87; 
Goodrich v, Thompson, 4 Eobt. (N. Y.) 75 ; Trott v. Wood, 1 Gall. 443. 

The libelant's counsel, in support of this contention, relies upon 
the fact that the Canada was the first steamer that sailed after the 
arrivai of thèse goods in London; that she is the only steamer re- 
ferred to by the words, "in the event of said steamer being prevented, " 
etc., in the last clause pf the bill of lading above quoterl ; and that 
the Canada was not "prevented, from any cause, from commencing 
or pursuing her voyage;" that the respondepts were therefore bound 
to retain the goods in London for the 22 days that elapsed between 
their arrivai by the Euphrate and the usual sailinc; of the Canada; 
and, consequéntly, that the transhipment on the City of London, on 
the 13th, a week after their arrivai, was unauthorized, and at the re- 
spondents' risk. This reading of the bill of lading is not, I think, 
justified by a comparison of its various parts with one another, and 
still less, when interpreted in the light of the prevailing usage in re- 
gard to transhipment by other Unes, established by the évidence. The 
gênerai object designed to be secured by the various provisions of this 
bill of lading is obviously the dispatch of the goods to their destina- 
tion, without unnecessary or unreasonable delay in the transhipment. 
Upon a bill of lading like this, given at Marseilles, and containing 
various clauses providing for the substitution of some other vessel for 
the Canada in London, there is no reason to suppose the parties con- 
tracted with any spécial référence to transportation upon the Canada. 
Her name was doùbtless put in the bill of lading at Marseilles, simply 
as one of the yessels of the respondents' line, without any intent to 
limit the transportation to her. The words foUowing the Canada's 
name in the bill of lading clearly show the gênerai intention to pro- 
mote dispatch, by the express provision, that "failing shîpment by 
said steamer, [i, e., the Canada,] then [to be transhipped] by other 
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steamer, or foUowing steamer of this line, for which the goods shall 
arrive in time." Thè sàme purpose is further shown in the last clause 
above quoted from the bill of lading, to-wit, "in the event of said 
steamer being prevented, from any cause, from proceeding in the or- 
dinary course of her voyage, to bave liberty to tranship the goods by 
any other steamer." 

The words "said steamer," in the clause just quoted, cannot rea- 
sonably be construed as referring to the steamer Canada alone; for, 
upon that construction, if, when thèse goods arrived in London, the 
Canada had just sailed, the goods would be obliged to wait until she 
had reached New York and returned to London and vras ready to sail 
again. On the contrary, the earlier clause in the bill of lading, above 
quoted, clearly provides for transhipment upon the earliest steamer 
for which the goods should arrive in time. The fair meaning of this 
clause, I think, renders such shipment upon the "following steamer 
of this line" obligatory, without waiting for a return of the Canada. 
The words "said steamer" in the last clause refer, therefore, not 
merely to the Canada, but to any other steamer of the respondents' 
line upon which, under the preceding clause in the bill of lading, the 
goods might lawfuUy be transhipped. If, with this construction, we 
take into further considération the notice upon the margin of the 
bill of lading, that a steamer of the line sailed every Wednesday, and 
the further presumption that the shipper at Marseilles shipped his 
goods upon the faith of the ordinary course of departure previously 
in use by the respondents, as well as on the faith of this printed no- 
tice, it seems clear that the intention of this bill of lading was to 
provide that the goods in question should be forwarded in the ordi- 
nary course of shipment, and without any unnecessary delay, from 
any cause whatever, and be transhipped upon the Canada, or upon 
whiehever othèr vessel of the respondents' line would, in the usual 
course of departure, sail next after the arrivai of the goods in Lon- 
don ; and that if, from any cause, the steamer that would ordinarily 
sail upon the next usual sailing day, after the arrivai of the goods, 
should be "prevented from commeneing or pursuing her voyage," 
etc., then that the respondents were to hâve liberty to tranship the 
goods by "any other steamer," for the purpose of expediting the goods 
to their destination. 

When thèse goods arrived in London, the two steamers that in the 
respondents' usual course of business would hâve followed upon their 
regular trips to New York, had been chartered to the government for 
military purposes. It does not, indeed, appear whether the charter 
was voluntary or involuntary; but, whether the one or the other, 
their being chartered to the government prevented their sailing for 
New York upon the usual days. One of them would ordinarily hâve 
sailed on or about the thirteenth. The charter prevented her sailing, 
and "proceeding in the ordinary course of her voyage," and the re- 
spondents, therefore, had liberty to tranship the goods by any other 
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steamer. If the charter were the respondents' voluntary act, it was 
not unlawful as respects the libelants, nor any breach of the itnplied 
terms of the bill of lading. The respondents were not bound, under 
the alternative provisions of this bill of lading, to keep ail their ves- 
sels in use on this Une. Thèse various alternative provisions seem 
to me clearly to indicate that they were to hâve the right to substitute 
other steamers, whatever might be the cause that should prevent any 
of their vessels from sailing on the sailing days. even though that 
cause were a diversion to other employments upon some spécial oc- 
casion on which the respondents' interest might make it expédient to 
employ their ships. 

Âgain, the évidence shows that the customary mode of business in 
regard to the transhipment of goods on through bills of lading in Lon- 
don at this time was to require diligence in the dispatch of goods ; 
and if there was likelihood, through any irregularities in the sailing 
of the steamers, of a détention above a week in the usual time of sail- 
ing, to forward the goods by some other Une. The testimony on the 
part of the respondents shows that this usage was regarded as oblig- 
atory. In construing bills of lading, as in construing other commer- 
cial instruments, it is the right and duty of the court to look not only 
to the language employed, but to the subject-matter, and to the sur- 
rounding circumstances, in order to détermine the proper effect of 
the language used, by putting itself, so far as possible, in the place 
of the contracting parties. It has regard, therefore, to ail the pre- 
vailing usages and customs of business. Mobile é M. Ry. Co. v. Jurey, 
111 U. S. 584, 592; S. C. 4 Sup. Ct. Eep. 566; Nash v. Toivne, 5 
WaU. 689, 699; Robinson v. U. S. 13 WaU, 363; Hostetter v. Gray, 
11 Fed. Eep. 179. The forwarding of goods, also, with reasonable 
dispatch is at the présent day a recognized obligation of cpmmon 
carriers. The various provisions of the bill of lading seem every- 
whereto imply a récognition of this obligation, and to be drawn with 
référence to it. In the light of this obligation, and of the proved 
usages of business, the provisions of this billof lading are consistent; 
and, as it seems to me, they required the respondents to do precisely 
what they did do, in this case, namely, to ship the goods by some 
other steamer of at least equal rating, on or about the time when 
the next foUowing steamer of their own Une, after the arrivai of thèse 
goods in London, would hâve sailed, had she not been prevented 
from pursuing her ordinary voyage through her charter to the British 
government. Under the provisions of the bill of lading alone, and 
more emphatically in connection with the usage proved, the respond- 
ents would hâve been guilty of a dereliction of duty, and would hâve 
been, as I think, responsible for any damages that might hâve hap- 
pened to thèse goods, had they been detained in London until the 
sailing of the Canada some two weeks after they were forwarded by 
the City of London. BroadweU v. Butler, 6 McLean, 296; 1 Newb. 
171; Dorris v. Copelin, 5 Amer, Law Eeg. CN. S.) 492. 
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It is, doubtless, essential to the interests of the shipper that the 
carrier's contract shall be strictly construed in regard to the tran- 
shipinent of goods, according to the provisions of the bill of lading. 
The shipper bas a right to rely upon thèse provisions, in effecting in- 
suranceupon his goods; and any change of vessel contrary to the pro- 
visions of the bill of lading will, ordinarily, invalidate policies of in- 
surance effected under it. But thèse considérations are not applicable 
to bills of lading in which the substitution of other vessels is clearly 
provided for, and still less in circumstances where the known usages 
of trade also demand a transfer to some other vessel, for the purpose 
of expediting the delivery of the goods. In such cases, the shipper 
has full notice of the liability to a change of vessel; he contracts in 
référence to it, and he must therefore protect his insurable interests 
accordingly. Bed Wing MïLls v. Mercantile Ins. Co, 19 Ped. Eep. 
115 ; Crosswell v. Mercantile Mut. Ins. Co. 19 Fed. Eep. 24. 

The libel should therefore be dismissed, with costs. 



Sntdeb v. a Floatino Dbt-Dook, etc. 

(District Court, D. New Jersey. December 19, 1884.) 

Admiraltt JuRiaoïcTioN— Action to Kbcoveu Possession dp DkytDock. 

A suit to recover the possession and delivery of a floating dry-dock with a 
Soating pump, wliich is not a vessel, or constràcted or used in navigation or 
commerce, cannot be maintalned in admiralty. 

In Admiralty. Libel in rem. 

J. A. Hyland, for libelant. 

Anson B. Stewart, for respondent. 

Nixon, J. This suit is in rem, and is in the nature of a possessory 
action to recover the possession and delivery to the libelant of a float- 
ing dry-dock and floating pump, alleged in the libel to be her prop- 
erty. Her right of ownership is not denied in the ansveer, but the 
respondent, Thomas W. Mabb, claims that he has a lien upon the 
structure for wharfage, and has the right to retain the possession until 
his demand is paid. The answer also raises the question of juris- 
diction, and dénies the right of the libelant to maintain such a suit 
in the admiralty. It must be conceded that the thing Ubeled isîQot 
a vessel constructed or used for the business of navigation or pom- 
merce. It is called a dry-dock, and is a structure capable oiE being 
eievated or depressed in the water by pumping out or pumping in 
water, and is used by being sunk under vessels, and then pumped out 
whereby the inclosed vessel is raisedi to a position vrhere it can be in- 
spected and repabed, thus saving the necessity of runnjng the vessel 
on land by a marine railway, as is usually done for such purposea. ; 
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The proetor for the libelant mainly relied upon the case of The 
Steani'tug M. B. Brazis, 10 Ben. 437, in support of the juriadiction. 
It was there held that the test of jurisdiction in respect to tgrts is 
•whether the place of the alleged injury is upon the water. Numer- 
ous casés affirm that proposition, but it is not applicable to the prés- 
ent case. If this were an action in rem against the dry-dock, alleg- 
ing damage from a maritime tort, as, for instance, from a collision, 
the suit would be maintainable, for the reason that the tort was 
upon the water and the dry-dock was the offender, but a petitory 
suit, i. e., one involVing mère title to property, and a possessory suit, 
— one which seeks to restore to the owner the [possession of which 
he bas been unjustly deprived, — are quite différent matters. For a 
long time the admiralty courts declined jurisdiction over the former, 
and in England, since the Eestoration, it was never exercised until 
the statute of 3 & é Vict. c. 65, § 4, restored to the admiralty the 
jurisdiction which it had lost through the jealousy of the common- 
law courts. Judge Stoey, in the well-considered case of The Tilton, 
5 Mason, 465, refused to follow the English courts in what Lord 
Stowell oalled their habituai "abstemiousness" from exercising their 
undoubted powers, and in this he was afterwards sustained by the 
suprême courtin Ward v. Peck, 18 How. 267. But a careful examina- 
tion of thèse cases will show that actions of this sort are not appro- 
priate where questions are in controversy which respect only the 
ownership or possession of vessels engaged in commerce or naviga- 
tion. I am not aware of any respectable authority which holds that 
they will lie against hulks or structures that are not thus engaged. 
The cases of Tome v. F^ur Cribs of Lumber, Taney, C. C. 533, and 
The Hendrick Hudson, 3 Ben. 419, sustain this view. In the former 
Chief Justice Taney says : 

The resuit of this opinion is that rafts anchored in the stream, although it 
be a public navigable river, are not the subject-matter for admiralty juris- 
diction in cases where the right of property or possession is alone concerned. 
They are not vehicles intended for the navigation of the sea, nor are they 
recognized as instruments of commerce or navigation by any act of congress. 

The làtter was a libel in rem against a floating steam-boat which 
had been dismantled and stripped of her boiler, engine, and paddle- 
wheels, and fitted up as a saîoon and hôtel. It was capable of be- 
ing towéd from place to place on the river. Whilst being thus towed 
she sank, and the libelants were applied to for the use of their pro- 
• peller for pumping out the hulk to give it more floating power. The 
service was rendered, and the libel was filed to recover as for a sal- 
vage service. It was set up in défense that the boat was without 
motive power, was not used in commerce, and that the court had 
no jurisdiction to proceed in rem against her. The learned Judge 
Blàtchfokd, waiving the question whether the structure would or 
would not be liafele in rem in the admiralty for a tort or injury com- 
mitted by it on navigable water s, held that the libel must be dis- 
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missed for the reason that the hulk was not in any proper sensé en- 
gagée! in commerce. "A floating house of religious worship," he says, 
"or a floating swimming bath, or a floatingresidence, oould be towed, 
and, in such a sensé, navigated;" but such a structure would not be 
engagea in navigation in such a sensé as to be liable in rem in tho 
admiralty for a service like the présent one. The fact that the struc- 
ture bas the shape of a vessel, oj: had been once used as a vessel, or 
could, by proper appliances, be again used as such, cannot affect the 
question. ïhe test is the actual status of the structure as being 
fairly engaged in commerce or navigation. 

The libel must be dismisaed for want of jurisdiction, and hence no 
order xespecting costs can be made. 



The Eoslyn, etc. 
(Distre' Court, S. D. New York.. December 22, 1884.) 

Collision— Tua and Fekry-Boat— Signals. 

A ferry-boat, in approaching her slip on the New York shore of the Hudson 
river, observée! a steam-tug lying nearly at rest in her way, and whistled to 
her, but no anawer was given, and she contiaued on her course, but did not 
check her speed in time to prevent a collision. The steam-tug had been tem- 
porarily disabled by the breaking of her rudder chain, but had nearly re- 
paired it. Had thetug observed the ferry-boat coming she might hâve moved 
forward somewhat out of her way and avoided the collision. , Held, that both 
were in fault ; the tug, for neither answering the ferry-boat's signals, nor giv- 
ing any signals of danger, and for not keeping a lookout and not moving some- 
what, as she might hâve done; the ferry-boat, for unnecessarily ranning upon 
the tug, there being plenty of room to avoid her. 

In Admiralty. 

E. D. McCarthy, for libelant. 

Alexander & Green, for claimants. 

Brown, J. On the sixteenth of March, 1883, as the ferry-boat 
Eoslyn, from Hoboken to Forty-second street, wa-s near to her slip, 
she coUided along her port side with the stem of the steam-tug E. À. 
Packer. The latter, a short time previous, had backed out of the slip 
at Forty-sixth street, and, when a few hundred feet beyond the pier, 
had broken her rudder chain; whereupon, her engines were stopped, 
and she drifted slowly down stream with the slack ebb-tide. Soxne 
15 or 20 minutes were occupied in repairing her rudder c^ain, dur- 
ing which time the tug was, in the main, unmanageable. The rç- 
pairs had not been quite completed when the ferry-boat came along, 
and colîided with her, as above stated. The ferry-boat, shortly ,af tier 
leaving her dock on the opposite side of the river, had observed the 
tug near the line of her course, and at différent times gave whistles 
and signals, none of which were answered by the tug; nor were any 
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signais given by the tug, tior any attention paid to the coming of the 
ferry-boat. Thé collision was between Porty-second and Forty-third 
streets, a short distance only beyond the end of the piers. As the 
Eoslyn approached the tug, her engine was first slowed. When very 
near, she stopped and backed, but not in season to avoid the collis- 
ion. There is no suÊQcient excuse for the ferry-boat in not having 
checked her speed in time, for she could hâve corne to a fuU stop in 
going some 200 or 300 feet. Her pilot saw long before that the tug 
was drifting; and the fact that none of his signais were answered 
ought to hâve led him to the inference that something was the mat- 
ter with the tug. There was plenty of room for him to hâve kept out 
of the way, and there was no obstruction. No steamer, whether ferry- 
boat or otherwise, bas any right to imperil the property or the lives 
of others by running upon other water-craft unnecessarily, whether 
the latter are in fault or not, The IVarren, 18 Fed. Eep. 559. They 
must avoid collisions, at ail events, so far as they bave means in their 
power to avoid them, either by a change of their own course or by 
stopping in time ; and there was no difficulty in the ferry-boat's doing 
either in tbis case. She niust, therefore, be held in fault. 

I cannot, however, acquit the tug. She was in the usual track of 
the ferry-boat, and near the slip. The testimony is to the effect that it 
was not unusual for boats to be in the way of ferry-boats, and upon 
signais given to move out of the track of the ferry-boat to permit en- 
trance to the slip. Some of the whistles given by the ferry-boat were 
heard upon the tug. The tug was not completely at rest. Though 
drifting, she had had some motion of her own from the previous back- 
ing, though this was probably mostlylost at the time of the collision. 
But she was not moored or at anchor. The inspector's rules required 
some answer to the signais given her. The proper signais iû reply 
were signais of danger, to indicate her disabled and comparatively 
helpless condition, Had thèse been given, it would hâve served as a 
direct warning to the ferry-boat, and I doubt not would hâve led to 
the avoidance of the collision. Wherethe situation is one which in- 
volves some doubt, such as arises from tugs that are in the track of 
ferry-boats, but may reasonably be supposed to be designing to move 
out of the way on signais, it must be held a neglect of reasonable pré- 
caution, as well as a violation of the rule, not to answer signais re- 
ceived, and not to give any warning of difficulty by means of danger 
signais. The Packer, moreover, was not whoUy helpless or disabled, 
but only very slightly so. At the last moment a forward turn or two 
was given to her engines. Had this been done earlier, which might 
bave been done on very brief notice, the collision would hâve been 
avoided. For thèse reasons the Packer must also be held chargeable 
with fault, and her recovery limited to one-half the damages. The 
James M. Thompson, 12 Fed. Eep. 189. 
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Flash and otbers v. WiiiKKSsoN and others. 

{Circuit Court, W. D. Tennessee. January 12, 1885.) 

1. Equity Practice — Creditors' Biix — Prioritt— Tbnnesskb Code, H 4288, 

4290. 

A plaintifE flling a bill in behalt of himself and other creditors, to set aside 
a fraudulent conveyance, under sections 4288 and 4290 of the Tennessee Code, 
is entitled to priorily of satisfaction, unlcss the other creditors become parties 
to the suit before the final decree, by giving the bond required ; and they will 
not be admitted, as under the gênerai equity practice of the fédéral courts, to 
share in the fund at any time before the final distribution. 

2. Samb — State and Fbdeeai, Practice — Removal of Causes — Enlarged 

IIkmedy. 

Where a cause begun in the state court to enforce an enlarged équitable rem- 
edy in favor of gênerai creditors liaving no judgments and nulla bona returns 
is removed to the fédéral couit, a staimory rule of state practice, which opér- 
âtes as a conditioa attached to the right given by the statute, ■will be enforced 
after the removal, in order to préserve the liens of the creditors as they are 
flxed by the statute. 

3. Insolvent Debtor— General AsaroNMENï — Tennessee Act, 1881, Ch. 121— 

Atiachmbnt Lien— Préférences. 

A statute, enumerating certain conveyances and judgments, which are to be 
avoided by a gênerai assignment of an insolvent debtor as préférences, will 
not be extended to include préférences not of thecharacter of those enumer- 
ated. Therefore, the Tennessee Act of April 6, 1881, c. 121, does not affect the 
lien of a bill, the attachment or judgment of a créditer proceeding under the 
Tennessee Code, } 4258, to set aside a fraudulent conveyance, which has been 
fnll worl hv a sreneral assigtiment by the debtor of ail his property for the ben- 
«flt of ail his creditors. 

In Equity, 

McCorry é Bond, for plaintiffs. 

A. J. McGehee, for creditors. 

Hammond, J. When this case was formerly heard, there was a de- 
cree for the plaintiffs setting aside a fraudulent conveyance, and a 
référence to the master to report the amount of the fund, and the par- 
ties entitled thereto, preparatory to its proper distribution. Flash v. 
Wilkerson, 20 Fbd. Rep. 257. The bill was filed by certain creditors 
"in behalf ot themselves and ail other creditors of défendant J. R. 
Wilkerson who might make themselves parties, and bear their pro- 
portion of the expenses." It was filed in the state chancery court, 
■where attachments issued, and a receiver was appointed, but was sub- 
sequently removed to this court. There wére two funds in the handa 
of the receiver, — the principal one being that realized by the sale of 
the stock of goods which the debtor had fraudulently conveyed, and 
which was attached in the hands of the vendee; and the other, that 
realized from outside assets which had never been fraudulently con- 
veyed, but had passed by a gênerai assignment made a few days aftei 
the fraudulent sale to Hopper. The decree rendered at the hearing 
gave certain spécifie directions as to the disposition of the principal 
fund; among others, that it should be "applied to the debts of com- 
plainants. and snch other creditors of J. 11. ^Yilkerson as may be en- 
v.22F,no.l2— 44 
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titled thereto;" and also certain directions as to the other fund, with 
a like provision thatit should be "applied to the debts of complain- 
ants and such other creditors as may be entitled tiiereto." It further 
directed as foUows : 

"Thattiine begiveu until the flrstdayofOctober next for creditors to make 
themselves parties, complainants to the cauae, by flling their claims, with sat- 
isfactory proof thereof, with the clerk to whom this cause is referred, and who 
is directed to report tô the court by the flrst day of the next term the amount 
of the claims iiled and proven by each creditor, as well aa the claims of the 
creditors. already before the court and named as complainants in this suit, set- 
ting forth in his report the nature and character of the respective claims, and 
the several amounts due thereon. AU questions not adjudicated, and ail ques- 
tions of distribution, are reserved." 

The clerk, as spécial master, has filed his report under this decree, 
making a pro rata distribution of both funds among ail the creditors 
"who havé proved their debts. No objection is made to this as to the 
second fund above mentioned, but the plaintifs insist that they alone 
are entitled to the whole fund arising out of the sale of the goods 
fraudulently conveyed to Hopper, and that the other creditors should 
not be permitted to share therein; and this is the question submitted 
for our décision. The plaintifPs were ail judgment creditors with 
nulla bona returns of their respective exécutions at the time they filed 
their bill, and whether proceeding under their rights and privilèges in 
that behalf, or under section 45388 of the Code — to be presently quoted 
■ — as they chose to do, the only way to acquire a full and sôparate sat- 
isfaction of their respective claims, regardiess of each other and of 
ail other creditors, was by separate and independent bills, each ae- 
quiring a lien in the order of its priority. Code, Tenn. (T, & S.) §§ 
4283-4293. The plaintiiïs did not choose to sue independently, but 
joined with each other in their own behalf, and that of ail other cred- 
itors who might make themselves parties, under the foUowing section 
of the Code : 

"Any creditor, without having flrst obtained a judgment at law, may file 
his bill in chancery for himself, or for himself and other creditors, to set aside 
fraudulent conveyanoes of property, or other devices resorted to for the pur- 
pose of hindering and delaying creditors, ànd subject the property by sale or 
otherwise, to the satisfaction of the debt." Tenn. Code, 4288. 

A court of equity usuaily struggles for the principle of equality 
among creditors in the distribution of the assets of an insolvent 
debtor through its remédiai process; and if judgment creditors, either 
under the ordinary remedy which a court of equity affords to them as 
such or the statutory provisions of the Tennessee Code in their be- 
half, might by a proper proceeding appropriate ail the assets in the 
hands of a fraudulent vendee, they certainly abandon this privilège 
when they resort to the above-quoted section. If it stood alone, I 
hâve no doubt any court of equity would use ail its powers to extend 
to its utmost the right of ail creditors to corne in and share in the 
fund, and would impose as few limitations as possible upou that 
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right, permîtting them to corne in-at any time before actnal distri- 
bution, or even afterwards, for a contribution where there was no se- 
riouB neglect or culpable lâches. This is, undoubtedly, the gênerai 
rule of our fédéral courts of equity, proceeding to administer their 
own équitable remédies. Williams v. Gibbes, 17 How. 239, 256; My- 
ersv. Fenn, 5 Wall. 205; In re Harvard, 9 Wall. 175. 184; Wabash 
Canal Co. v. Beers, 2 Black, 448; Johnson v. Watera, 111 U. S. 640; 
S. C. 4 Sup. et. Eep. 619; Hmley v. Murrell, 2 Tenu. Ch. 620, 626; 
2 Daniell, Ch, Pr. (5th Ed.) 1205. On the doctrine of thèse cases, it 
■would be proper to permit the other creditors to come in at any time 
before distribution, or, under spme circumstances, even afterwards, 
and share in the fund. But -we are not, in this case, proceeding alto- 
gether under the gênerai principles of a court of equity, which govern 
our fédéral courts in their chancery practice, to administer this fund 
under the ordinary bill of a judgment creditor with a nulla bona re- 
turn, but under a bill commenced in the state court and removed 
bere to bave the benefit of thèse Tennessee statutes, giving creditors 
an enlarged and purely statntory remedy ; which remedy the fédéral 
courts will administer according to their ownpractice, it is true, but 
none the less to enforce the liens given by thèse statutes, and in ac- 
cordance therewith, and in obédience thereto, {Clark v. Smith, 13 Pet. 
202; Ex parte McNiel, 13 Wall. 243; Broderick's Will, 21 Wall. 520; 
Reynolds v. First Nat. Bank, (1884,) 5 Sup. Ct. Rep. 213, 216;) be- 
sides, by the very terms of the removal acte, we are required to pre- 
serve ail the liens and rights of the parties as they existed in the 
state courts. Rev. St. 646; Act March 3, 1875, c. 173, § 4, (18 St. 
471;) Whittenton Manuf'g Co. v, Paeket Co. 19 Fed. Rep. 273, 279.. 
Whether the lien given from the filing of the bill by section 4286 
of the Tennessee Code is to be confined to bills filed under section 
4283, or applies as well to bills under section 4288, above quoted, is 
immaterial, because, certainly, thèse plaintiffs acquired a spécifie lien 
under section 4289 when their attachment was lôvied. August v, 
Seeskind, 6 Coldw. 166; Ilouse v. Swanson, 7 Heisk. 32; Greene v. 
Starnes, 1 Heisk. 182; Coivany. Dunn, 1 Lea, 68; McCrasly v.Hass- 
lock, 4 Baxt. 2; Brooks v. Gibson, 7 Lea, 271; Armstronyv. Croft, 3 
Lea, 193 ; Tarbox v. Tonder, 1 Tenn. Oh. 163. This lien cannot be 
disturbed by permitting others to displace it, in whole or in part, with- 
out a complianee with the statutory prerequisites which entitle other 
creditors to come in and share the fund. Thèse are set forth in the 
next section (4290) as folio ws : 

"If the bill is filed by one creditor for himself and others, the other credit- 
ors may make themselves parties at any time before final decree by pétition, 
agreeing to join in the bonds required in the case, and giving bond, with good 
security, to the original complainant, and in sufficient penalty, to pay their 
proportional part of the recovery ou such bonds." Tenu. Code, § 4290. 

The doubt I hâve h ad on this section is whether it is a mère rule of 
practice prescribed for the state courts, and therefore not binding on the 



C92 FEDERAL EEPOBïER. 

fédéral court ^vhen the case bas been removed, — for certaînly we dd not 
foUow the state practice in removed cases, but proceed in our own way, 
— or is an essential élément of the équitable right, which entera into 
the statutory lien and becomes a part of it. Under the gênerai equity 
practice governing us, as I bave shown, creditors who may share in 
the fund to be recovered are allowed to come in at any time before dis- 
tribution, and, in certain cases, even afterwards, They may be ad- 
mitted by pétition, or by proving their claims before the master, and 
the time may be enlarged by the court, which takes care, however, to 
require them to pay such costa as they should pay under the circum- 
atances. This state atatute evidently prescribes an analogous rule 
of practice, but modifiea it by requiring the creditora to come in hefore 
final decree, and only upon agreeing to join in the bonds, and exe- 
cuting a bond to the original plaintifï for the performance of that 
agreement. I ahould think that this was a mère rule of practice of 
the state court that, on removal, would be superseded by the fédéral 
practice in equity, which accomplishes the same resuit as to costs in 
another way, but is more libéral aa to time allowed to file claims, if 
thia were a suit to enforce an équitable right common to both courts ; 
a bill, for example, by a judgment creditor with an unsatisfied exécu- 
tion, to set aside a fraudulent conveyance which obstructed that exe- 
tion, and to share in which other judgment creditora with like exécu- 
tion might be admitted. But this is not such a bill, and the judgments 
and exécutions are whoUy unimportant under sections 4288 and 4291. 
Ail creditors stand alike under those sections, and thia is an enlarged 
right whoUy unknown to gênerai equity practice like ours, and dé- 
pendent entirely upon the atatute for its force and effect. The lég- 
islature, therefore, in granting this valuable équitable right to gên- 
erai creditors without judgments, may attach precisely such conditions 
to its existence as its wisdom may auggest. And while the fédéral 
courta, upon removal, will enforce this new équitable right, unknown 
to them, in favor of gênerai creditora, the case comea hère burdened 
with ail the easential conditiona attached to the right by the atatute, 
and we cannot further enlarge it simply to aave our rules of practice. 
We will enforce it in our own way, but we must not change its char- 
.acter and give the creditor a better or différent right than he would 
hâve in the state court, particularly if, in doing this, we thereby im- 
pair the lien given by the same statute to the original plaintiff, which 
our own removal acts command us to protect. 

The gênerai creditors, therefore, should hâve come in before the 
final decree and given the required bond, or they cannot share in the 
fund and displace the priority acquired by the original plaintiff; and, 
after ail, this is not a harsh rule, for almost any one would be will- 
ing to stand outside, and, after a recovery, come in and prove hia 
claim ; while the timid and the selfiah would prefer this to sharing the 
perila of the litigation, aa thia statute requires they ahall. 

It ia further urged that, because the debtor Wilkerson made a gtfn- 
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eral assigninent of ail bis property for the benefit of dl his creditors 
a few daj's after the sale to Hopper, the property conveyed to Hopper 
passed imder the assignment, and must be, under the provisions of 
the act of April 6, 1881, c. 121, (Acts 1881, p. 154.) distributed pro 
rata among ail the creditors. This point was substantially disposed 
of at the hearing. Flash v. Wilkerson, 20 Fbd. Kbp. 257; Ordway 
V. Monigomery, 10 Lea, 514. It may be further remarked that wheu 
this bill was filed an attachment issued, by wbioh the plaintiffs ac- 
quired a lien before the assignment, and there is nothing in the act 
referred to which displaces this lien. It does displace any mortgage, 
deed of trust, or other conveyance of a portion of the debtor's prop- 
erty for the benefit of any particular créditer, or any confession of 
judgment, or judgment by default or collusion within three months 
preceding the assignment; but, plainly, this does not include a lien 
acqnired under sections 4288 and 4291 of the Code. The case of Ord- 
way V. Montgomery, supra, is conclusive of this, as the principle of 
noscitur a sociis clearly applies to exempt both the sale to Hopper 
and the lien of the creditors, under this bill, from the opération of 
that act. The principle is the same as that on which the case of 
Love V. Pamplin, 21 Fed. Eep. 755, 760, was recently décide J in this 
court by Mr. Justice Matthews. 

The report of the master must be modiûed lu accordanoe with this 
opinion. Decree accordingly. 



Kbrbs ». EwiNQ. 

[Circuit Court, W. D. Missouri, W. D. 1884.) 

Assignment foe Benbpit of Crbditobs — Missouri Btatutb — Deed of Thust 
FOR Bbnbfit of Certain Creditors. 

No matter what the form of the instrument, where a debtor in Missouri, be- 
ing insolvent, conveys ail of his property, to a third party to pay one or more 
creditors, to the exclusion of others, such a conveyance will be construed to be 
an assignment for the benefit of ail his creditors ; the préférence being in con- 
travention of the assignment laws of t''" atate. 

Demurrer to Bill of Complaint. 

Scott de Taylor, for plaintiffs. 

Karnes é Èss and Adams é Stiiehenrauch, for défendants. 

McCrart, J. This case is not différent in principle from the case 
of Martin v. Hausman, 14 Ped. Eep. 160. It is true that in Martin 
V. Hausman the technical deed of trust, which was construed to be an 
assignment for the benefit of creditors, was defective as a deed of trust, 
in having no defeasance clause attached thereto. In this case, the 
instrument is & deed of trust in proper form, This, however, can 
make no différence. No matter what the form of the instrument, where 
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a debtor, being insolvent, conveya ail his properiy to a third party 
to pay one or more creditors, to the exclusion of others, such a coq- 
veyance will be construed to be an assignment for the benefit of ail 
the creditors; the préférence being in contravention of the assignment 
laws of this state. Demurrer overruled. 



Peioe, Eeceiver, v. Coleman and others. 

{Oireuit Court, D. Masaachusetta. January 6, 1886.) 

EQurrr Practice — Dockbt Fbb— Hbaking on Dbmurrbb. 

4- hearing on demurrer is a final Jiearing, and a docket fee of |20 may be 
taxed. Rev. St. i 824. 

In Equity. Appeal from the clerk's taxation of costs in favor of 
George N. March, one of the défendants. 

A. A. Ranney, forPrice, receiver. 

Jesse M. Wheeler, for défendants. 

CoLT, J. We approve of the clerk's taxation of costs. The taxa- 
tion is not contrary to equity rule 62, beoause the défendant filed his 
separate demurrer, and appeared by separate oounsel. We also 
think the hearing on demurrer a final hearing within the meaning of 
section 824, Eev. St., and that therefore a docket fee of $20 -was 
properiy taxable. A demurrer raises an issue which, when tried, will 
finally dispose of the case, unless leave to amend or plead over is 
granted. There can be no other trial, except at the discrétion of the 
court, and if final judgment is entered on the demurrer it will be a 
final détermination of the rights of the parties, which can be pleaded 
in bar to any other suit for the same cause of action. This is the 
view expressed by the suprême court in Alley v. Nott, 111 U. S. é72, 
475 ; S. 0. 4 Sup. Ct. Eep, 495. 

Appeal dismissed. 



Fbioe, Eeceiver, v. Coleman and others. 

{Oireuit Court, D. Massaehusettê^ January 6, 188&.) 

National Banks — Rev. St. f 5242— InsolvEnct — Transfkb op Propkrtt to 
Inbbmnift Butîetibs. 

The Pacifie National Bank, of Boston, suspended November 18, 1881, but af ter 
examination resumed March 18, 188?, with the consent of the comptroller of 
the currenej, and continued to transSct business until May 22, 1882, Tvhen it 
again failed. Between March 24, 1882, and April 28, 1882, certain creditors, 
whoseclaimshad been disputed andpiaced in a suspense account, attachée^ the 
property of the batik, whereupon the bank gave bond with the président and 
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a dircctov as sureties, and the attachments were dlssolved. The bank trans- 
ferred to the sureties, March 22, 1882, a certiticate of deposit for $100,000 on 
another bank, which, on April 13, 1882, was excbanged for other property. 
Held, that such transfer was not made af ter the commission of an act 6f iasolv- 
ency by the bank, or in contemplation thereof , and with a view to a préférence 
or to prerent the application of the assets as presoribed by the banking act. 

In Equity. 

A. A. Banney, for complainant. 

J. D. Bail, R. Stone, A. D. Poster, E. W. Hittchins, and Henry 
Wheeler, for défendants. 

CoLT, J. This bill in equity is brought by the receiver of the Pa- 
cific National Bank, of Boston, against Lewis Coleman and John 
Shepherd, sureties on certain bonds oî the bank, given to dissolve at- 
tachments, and against the creditors of the bank who made the at- 
tachments, praying that the property transferred by the bank to the 
sureties to indemnify them be given up, the bonds declared void, the 
attaching creditors enjoined from enforcing the bonds, and from pros- 
ecuting their suits against the bank. The bank suspended Novem- 
ber 18, 1881, and was put in charge of Mr. Needham, bank-examiner. 
On March 18, 1882, it resumed business with the conseiit of the 
comptroller of the currency. At the time of its failure, the paid-up 
capital of the bank was $961,300. An assessment of 100 per cent, 
was voted in January, 1882, of which $643,700 was paid in before 
the bank reopened. At the date of reopening, its condition was as 
foUows: 

Assets, - -, $5,829,904 69 

Liabilities, except capital stock and assessments, - 4,868,604 69 

Surplus, 6961,300 00 

The évidence shows that after the failure of the bank, there was a 
thorough and exhaustive examination of its condition, extending over 
a period of several months ; and that, on March 18, 1882, when it 
reopened, the directors, examiner, and comptroller believed it to be 
solvent. From this time until May 20, 1882, the bank went on con- 
ducting its business in the ordinary way, receiving deposits to an 
amount exceeding two millions of dollars, and paying on présenta- 
tion ail undisputed claims. A large amount of paper, about half a 
million, coming due May 20, 1882, and which was not paid as ex- 
peeted, the bank was again forced to suspend, and on May 22, 1882, 
the présent receiver was appointed. At the time the bank reopened, 
there were certain disputed claims which it refused to reçognize. 
Thèse were placed, with the approvol of the comptroller, in a sus- 
pense account. Among thèse were those of the défendants Mixter, 
Whitney, Demmon, and Prescott. Pindingtheir daims were cour 
'iested, thèse défendants, between March 24, 1882, and April 28, 1882, 
brought suits against the bank, and attacbed its property. Thèse 
attachments were dissolved by giving bonds. The sureties on thèse 
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bonds were the défendants Coleman and Shepard. Mr. Coleman was 
président of the bank, and Mr. Shepard a director. For their pro- 
tection, as Bureties on bonds given to dissolve attachments, the bank 
transferred to them, on March 22, 1882, a certificate of deposit for 
$100,000 on the Maverick National Bank, which was subsequently, 
on April 13, 1882, exchanged for other security. 

The receiver contends that the transfer by the bank of ita property 
to indemnify the sureties, and the attachments made by the défend- 
ant creditors, were void under the provisions of the national banking 
act. Section 5242, Rev. St., makes null and void any transfer of 
property by a national bank, made after the commission of an act of 
insolvency, or in contemplation thereof, and with a view to the préf- 
érence of one créditer to another, or with a view to prevent the ap- 
plication of the assets of the bank as provided by law, escept in pay- 
ment of its circulatiug notes. 

The first inquiry is, was the transfer by the bank to the sureties 
void under thia section ? Was it made after the commission of an 
act of insolvency by the bank, or in contemplation thereof, and with 
a view to a préférence, or to prevent the application of the assets, as 
prescribed by the banking act? The bank had just resumed after a 
searching examination. The government officiais charged with the 
duty of investigating its affairs pronounced it solvent. It was oon- 
ducting its business in the ordinary way and paying ail undisputed 
claims on présentation. It appeared able to meet ail demanda in the 
regular course of business. To hold this transfer void under thèse 
circumstances would seem to establish the principle that after the 
comptroller, examiner, and directors, upon a thorough investigation, 
hâve found a bank solvent, it is still to be deemed insolvent, and its 
payments and transfers to be held void, because it happens that as- 
sets considered good, turn ont to be bad. Again, if thia transfer is 
invalid, it is difficult to see why ail payments made by the bank, 
from the day it resumed down to the time it finally closed its doors, 
are not equally so. Our conclusion is that the transfer by the bank 
was not made after an act of insolvency, or in contemplation thereof. 
Nor was it made with a view of giving a préférence, or of preventing 
the distribution of the assets, as provided by law. The very object 
of the action taken by the bank was to resist the payment of what it 
considered illégal claims. Its purpose was not to prefer thèse cred- 
itors to others, but to prevent them, if possible, from recovering any 
part of their demands. 

The next question is, were the attachments by the défendant cred- 
itors void under the law? The receiver hère relies mainly on the 
case of National Bank v. Colhy, 21 Wall. 609. In that case the attach- 
ment was made after the bank had closed, and was in possession of 
the military authorities of the United States. The suprême court held 
that the property of a national bank, attached at the suit of an indi- 
vidual oreditor after the bank has become insolvent, cannot be subjected 
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to sale for the payment of his demancls, against the elaim for the 
property by a receiver of the bank subsequently appointed. The 
court go on to say, after referring to the various provisions of the bank- 
ing act, that it was the manifest design of congress, ^r«f, to protect 
the government against loss, and, second, to secure the assets of the 
bank for ratable distribution among its gênerai creditors. This dé- 
cision clearly refers to attachments upon the property of insolvent 
banks, — banks which hâve committed acts of insolvency, or are in 
contemplation of insolvency, which is the language used in section 
5242. 

For the reasons already given, we do not think the Pacific Bank, at 
the time thèse attachments were made, was insolvent within the mean- 
ing of National Bank v. Colby. There the bank had closed its doors, 
and had committed acts of insolvency. At the time thèse attach- 
ments were made, there was nothing to indicate the insolvency of the 
bank, or that it contemplated becoming insolvent. That case, there- 
fore, is not applicable hère. In view of the conclusions we hâve 
reached, it becomes unnecessary to consider the question whether the 
bonds given to dissolve the attachments stand upon a différent foot- 
ing from the attachments themselves. The bill should be dismissed ; 
and it isi so ordered. 



National Security Bank v. Peioe, Eeceiver. 

(Circuit Court, D. Massachusetts. January 6, 1885.) 

National Banks— J^'ailitee of Banks— Fraudulent Pkepbrbncb. 

After a vote of the directorg to close their bank and go into liquidation, any 
transfer of tlie assets of the bank to a créditer, whereby that creditor secures a 
préférence, will be presumed to be made with a fraudaient inteat. 

On Exceptions to Eulings of District Court. 

Russell Gray, for appellant. 

Ranney é Clarh, for appellee. 

CoLT, J. This case cornes hère upon exceptions to the ralings of 
the district court. The directors of the Pacific National Bank, of 
Boston, at a meeting held after business hours, on the afternoon of 
Saturday, May 20, 1S82, voted to close the bank and to go into liqui- 
dation. A committee was also appointed to proceed to Washington 
and confer with the comptroller of the curreney. The comptroller, 
on Monday, May 22d, appointed the plaintif receiver. He arrived 
in Boston the following day and took possession of the bank. The 
first failure of the bank was in November, 1881. It afterwards re- 
sumed, in March, 1882, but not being a member of the clearing-honse, 
it was its eustom daily to deposit with the défendant bank, to be col- 
lected througb the clearing-house, ail checks received. It was cred- 
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ited with the checks so deposited, ancl drew against them. On Mon- 
day morning, May 22d, and before the appointment of the receiver, 
the cashier of the Pacific Bank deposited with the défendant bank the 
checks and drafts received by mail, and took in return a negotiable 
certificate of deposit, payable on demand, for $11,008.20, covering 
the amount of the deposit just made, and a small sum due on ent- 
rent deposit aeoount. At this time the défendant held a certificate 
of déjiosiiof the Pacific Bank for the sum of $10,000. The receiver 
now seekfl to recover baek the money so deposited by the cashier, on 
the ground that the transaction was void. The défendant claims the 
right ôf set-off to the extent of its claim against the Pacific Bank. 
At the trial the défendant requested the court to submit to the jury the 
foUowing question, among others : 

"Whether or not there was in fact any view or intent on the part of the 
Pacific Bank, et any of its offleers, to give a préférence to the défendant over 
other creditors, or to prevent the application of the assets of the Pacific Banli 
in the manner prescribed in the banls: aet." 

The court refused to submit this or any question whatever to the 
jury, and directed a verdict for the plaintifif, holding that, as a matter 
of law on the undisputed facts in the case, the plaintiff was entitled 
to recover the amount of the checks and drafts deposited by the Pa- 
cific Bank in the défendant bank on Monday. It cannot be doubted 
that on Baturday, May 20th, in voting to close its doors and go into 
liquidation, the Pacific Bank committed an act of insolvency within 
the meaning of section 5242, Eev. St. Admitting this, the défendant 
contends that under section 524.2 it should further appear that the 
deposit on Monday was made with a view to give a prelPerence to the 
défendant over other creditors, or to prevent the application of the 
assets of the bank in the manner prescribed in the act, and that this 
was a question of fact for the jury. We agrée with the défendant 
that under section 5242 the transfer or payment by a bank, to be void, 
must be made after the commission of an act of insolvency, or in 
contemplation thereof, and with a view of giving a préférence to one 
creditor over another, or with a viewto prevent the application of its 
assets as provided by law. Case v. Citizens' Bank, 2 Woods, 23. 
But the undisputed facts hère show that the act of the cashier, under 
the cireumstances, eould hâve no other resuit, if allowed to stand, 
than to operate as a préférence in favor of the défendant bank. The 
Pacific Bank had decided to close its doors and go into liquidation, 
and after this the necessary conséquence of the transfer was to oreate 
a préférence. It cannot bj said that the transfer was made with the 
intention of going on in business. Jones v; Howland, 8 Metc. 377. 
Nor can it be contended that it was made to save the crédit of the 
bank, as was claimed in Oase v. Citizens' Bank. A person is pre- 
Bumed to intend the necessary conséquences of his own acts, and 
after the vote of the directors to close the bank and go into liquida- 
tion, any transfer of the assets of the bank to a creditor, whereby that 
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créditer secures a préférence, must be presumed to be made wîth an 
intent to prefer. In re Silverman, é N. B. R. 623; 1 Sawy. 410; 
Sawyer v. Turpin, 2 Low. 29, 33. 
Exceptions overruled. 



In re Behbendt. 
{Circuit Court, 1^. D. Nev)Tork. December 29, 1884.) 

1. Extradition— AuTHBNTiCATioN of Documents— Rev. Bt. \ 5271— Act of Au- 

GDST 8, 1882. 

Section 5 of the act of August 3, 1882, restores in substance the provisions of 
the act of June 22, 1860, as respects the mode of authentication of documentary 
évidence in extradition proceedings, and supersedes also the provisions on that 
subject of section 5271 of the Revised Statutes. 

2. BaMB — FOROBRY — Affidavits. 

Where the évidence of criminality consisted of afBdavits, apjtearing to be 
taken in a criminal court upon a charge of forgery, authenticated by the royal 
judge of Prussia to be valid évidence according to the laws existing in Prussia, 
held, équivalent to a stateraent that such documents were valid évidence there 
of the crime of forgery charged. 

3. Same — Cektifioatb of Diplomatio Opficbr. 

The certiflcate of the principal diplomatie officer of the United States, in the 
language of the statute, hdd also sufflcieut. 

Extradition and Certiorari. 

A. L. Songer, for petitioner. 

Edward Salomon, for the Prussian government. 

Beown, J. The petitioner, Behrendt, having been held by the, 
United States commissioner for extradition to Prussia, on a charge of 
forgery, under the treaty of June 16, 1852, has been brought before 
me upon habeas corpus, together with a record of the proceedings un- 
der a writ of certiorari. The discharge of the prisoner is sought upon 
two grounds : that the évidence of forgery is insuflELcient to hold him ; 
and that the documentary proof reeeived by the commissioner is not 
properly authenticated. The évidence of criminality is drawn whoUy 
from the documentary proofs, consisting of dépositions taken in Prus- 
sia. Thèse dépositions purport to be taken in pénal or criminal 
proceedings against the petitioner there ; and in some of the papers 
it is expressly stated that they are taken in a criminal court, and on 
the charge of forgery. Thèse proceedings are certified by the royal 
Prussian judge of the court at Marienburg, who certifies that "this 
jndicial proceoding, with respect to its form, is valid évidence, accord- 
ing to the laws existing in Prussia." The signatures are certified, as 
required by the act of August 3, 1882, § 5, and the whole is finally 
authenticated by the United States minister at- Berlin, who certifies 
that the signatures are genuine ; that the documents are entitled to 
fuU faith and crédit; and that the said "documents, ■which are in- 
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tended to be offered in évidence upon the hearing within tlie United 
States of an application for the extradition of Joseph Mosea Behrendt 
under title 66 of the Eevised Statutes of the said United States, and 
for ail the purposes of such hearing, are properly and legally authen- 
ticated, so as to entitle them to be received for similar purposes by 
the tribunals of Prussia." 

Section 5 of the act of August 3, 1882, reatorea in substance the 
provisions of the act of June 22, 1860, (12 St. at Large, 84,) as re- 
spects the mode of authentication, and supersedes the provisions on 
that subject of section 5271 of the Eevised Statutes, as well as thoso 
of the act of June 19, 1876, (19 St. at Large, 59.) The certiiicate 
of the royal judge that the judicial proceeding certified to "is valid 
évidence according to the laws existing in Prussia," reasonably in- 
terpreted, can mean nothing less than that, according to the law of 
Prussia, such documenta are valid évidence of criminality as regards 
the crime charged in the proceedings specified in the court where the 
proceeding purports to be had. This is ail the évidence that is re- 
quired under the first branch of the statute; since the proceeding 
appears upon its face to be a criminal one, and in a criminal court, 
upon a charge of forgery. 

The final authentication by the United States minister is in the 
exact language of the statute. Whatever ambiguity there may be in 
the statutes, from the use of the words "similar purposes," there is 
no greater ambiguity in the certificate itself ; and, as it exactly con- 
forma to the statute, it must be held to mean whatever the statute 
means, and cannot, therefore, be held defective. In re Farez, 7 
Blatchf, 345, 353; In re Wadge, 15 Fed. Eep. 864; 16 Fed. Eep. 
.332. 

In the Case of George Fowler, 18 Blatchf. 430, S. C. 4 Fed. Eep. 
303, BiiATCHFOED, J., says, in référence to the final certificate of the 
principal diplomatie ofScer of the United States : "Such certificate, if 
in proper form, is absolute proof, whatever may be the ténor of the 
certificates of foreign officiais to the same documents." Page 437. 
By this rule, even if the previous authentication were defective, the 
final certificate of the United States minister would supply the de- 
feota; but for the reasons above stated there are no substantial de- 
fects in the certificates of the Prussian authorities. The documentary 
évidence, therefore, being compétent évidence, the décision of the 
commissioner upon the weight of proof would not be interfered with 
on habeas corpus, unless there be clear insufficiency in the évidence 
to afford a prima facie case against the petitioner. The évidence in 
this case, though circumstantial, bears so strongly against him that 
I am not authorized to interfère with the commiasioner's conclusion 
in this respect. The application for the release of the prisoner must 
therefore be denied, and the prisoner remanded to the custody of the 
marshal. 
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The Latjndby Licensb Cash. 

In re Wan Ïin. 

(District Court, D. Oregon. Januaiy 29, 1886.) 

1. Crrr op Poktland — Power to Regui,atb. 

ïhe power granted to the city of Portland "to regulate"wa8h-hou8es In» 
cludes the power " to license " as a means to that end; but it does not iucluda 
the power to tax the business. 
•i. Same — Licensb Fbe. 

The power " to license " as a means of regulating a business Implles the power 
to charge a fee therefor sufflcient to defray the expense of issuing the license, 
and to compensate the city for any expense inourred in maintaining such rég- 
ulation 

3. Same — When Deemed a Tax. 

Whenever it is manifest that the fee for the license is substantially in excess 
of what it should be, it will be considered a tax, and the ordinance imposiug it 
held void. 

4. Same— Case in Judgmbnt. 

The council of Portland was authorized "to regulate" wash-houses, and 
thereupon ordained that the proprietor oi »uch a house should take out a license 
quarterly, and pay therefor the sum of flve dollars, or twenty dollars a year, 
and in default thereof should be liable to tine and imprisonment. Hdd, that, 
while the council had power to require the license as h means of regulating the 
business, the sum charged therefor was manifestly so far in excess of what was 
necessary or proper for that p\irpose that it raust be considered a tax, and the 
ordinance imposing it is therefore so far void. 

6. J0BI8DICTION OF NATIONAL CoOBTS IN OASK OF iMPillSONMBNX Bï A STATB 

wiTHOUT Dde Procbss oe Law. 
Grounds of it stated, and reflections thereon. 

On Habeas Corpus. 

W. Scott Beebe, for petitioner. 

A. H, Tanner, for respondent. 

Deady, J. The act incorporating the cîty of Portland, approved 
October 2é, 1882, provides that the council bas power and authority 
"to control and regulate slaughter-houses,- wash-houses, and public 
laundries, and provide for their exclusion from the city limita or from 
any part thereof." On Decembei* 4, 1884, the council passed an or- 
dinance. No. 4,448, "to license and regulate wash-houses and public 
laundries." This ordinance déclares every "house, building, or place 
which is open to the public as a laundry or wash-house," to be "a pub- 
lie laundry or wash-house;" and requires the "proprietor or manager" 
thereof, (1) to keep a written register of the receipt and return of 
clothes washed therein; (2) to keep the premises in a good sanitary 
condition, and connected with a sewer or cess-pool for the purpose of 
drainage; and (3) to pay "a quarterly license of $5." Any person 
convicted of a violation of the ordinance shall be punished by a fine 
of from $5 to $50, or be imprisoned from 2 tô 25 days; and the chief 
of police is required "to supervise and control the due and proper ad- 
ministration and enforcement" of the ordinance. On January 16th, 
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the petitioner, Wan Yin, who is the proprietor of a wash-house in 
Portland, ref used to pay the quarterly license of five dollars when de- 
manded by the police, and on January 20th was on that acoount con- 
victed of a violation of the ordinance in the police court, and sen- 
teneed to pay a fine of $15 therefor, and in default of payment 
thereof was committed to the city jail for seven days. The peti- 
tioner sued ont a writ of habeas corpus to be delivered from the im- 
prisonment. The return of the chief of police, S. B. Parrish, contaip« 
the facts above stated, to which there was a demurrer by the peti- 
tioner. 

On the argument counsel for the petitioner contended that the 
power "to regulate" laundries did not inolude the power "to license" 
the same ; and if this were otherwise, that the power "to license" does 
not inolude the power "to tax," but only the right to charge a reason- 
able fee for issuing the same, and insisted that. a fee of five dollars 
a quarter for a license to keep a wash-house is manifestly a mère pre- 
tense for imposing an onerous tax on the business. On the contrary, 
counsel for the respondent contends that the power "to regulate" in- 
cludes the power "to license," and while he admits that it does not 
include the power "to tax," he insists that the sum required of the 
petitioner is not a tax but only a license fee, and that the judgment 
or action of the council in fixing the amount of such fee is not open 
to inquiry or question in the courts. Counsel also contends that if 
the power "to regulate" a wash-house, contained in subdivision 23 
aforesaid, does not include the power "to license" the same, then such 
power is given by subdivision 37 of the same section, which author- 
izes the council "to license and regulate ail such callings, trades, and 
employments" not prohibited by law, "as thè public good may re- 
quire;" and that even the power "to tax" the business of keeping a 
wash-house is contained in the last clause of subdivision 3 of said sec- 
tion which authorizes the council "to license, tax, regulate, and re- 
strain ail offensive trades and occupations." 

In support of the proposition that the power to regulate a wash- 
house does not include the power "to license," counsel for the peti- 
tioner cites Burlington v. Bumgardner, 42 lowa, 673; Com. v. Stod- 
der, 2 Cush. 562; St. Paul v. Traeger, 25 Minn. 248; Corvallis v. Car- 
lile, 10 Or. 139; Dunham v. Rochester, 6 Cow. 464; Barlingv. West, 
29 Wis. 314; Dill. Mun. Corp. § 361. While counsel for the respond- 
ents cites to the contrary Burlington v. Lawrence, 42 lowa, 681; Chi- 
cago P. é P. Go. V. Chicago, 88 111. 221; State v. Clarke, 54 Mo. 17; 
Welch V. Hotchkiss, 39 Gonn. 140; Cincinnati v. Buckingham, 10 Ohio, 
527; Dill. Mun. Corp. § 91. Some of thèse authorities are flatly 
contradiotory of others on tbis point, but the différence in the con- 
clusion reached in the most of the cases is largely attributable to a 
différence in the circumstances. 

The words "to control" and "to regulate," ex vi termini, imply to 
restrain, to check, to rule and direct. And, in my judgment, the 
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power to do eîtlier of thèse implies the right to license, as a eonvenieni 
and proper means to that end. A license is merely a permission to 
do wbat is nnla\rful at common law, or is made so hy some statuts 
or ordinance, including the one authorizing or reqoiring the license. 
By this means the persons or occupations to be regulated are looated 
and identified, and brought within the observation of the municipal 
authorities, so that whatever régulations are made coneerning them 
may be the more easily and certainly enforced, including the giving 
of security for their observance before even the license is issued. 
The authority of the national government, like that of a municipal 
corporation, is limited to the powers expressly granted in the consti- 
tution, and suoh implied powers as may be necessary and convènient 
to the due exécution of the former. And yet, under the power "to 
regulate" commerce, congress may and doès provide for licénsing the 
instrumentalities thereof, as vessels, pilota, engineers, Indian traders, 
and the like. License Tax Cases, 5 Wall. 470. 

When an express authority to license is given, it may be a question 
whether it is intended for the purpose of revenue or régulation. But 
as a municipal corporation bas no authority to impose a tax other- 
wise than in pursuanoe ôf an express grant of power to that effect, 
or a clear and necessary implication from an express grant, a power 
to license should be used only for régulation, unless there is some- 
thing in the languagé of the grant or the circumstanoes of the case 
clearly indicating that it was aiso intended to be used for the purpose 
of revenue. Cooley, Tax'n, 408. But where, as in this case, the 
power to license is not expressly given, but only implied as a means 
of regulating the subject, it cannot be used for anything else; in 
other words, while the power to license may be inferred from the 
power to regulate, the power to tax cannot; and this is candidly ad- 
mitted by the leamed counsel for the respondent. It follows that if 
the sum required of the petitioner by this ordinance is intended for 
revenue, and not merely régulation, the same is so far void. A fee 
may be required for a license issued merely as a means of régulation, 
but the amount must not be more than is necessary to cover the cost 
of issuing the license and the incidental expenses attending the reg- 
ulation of the business. But the presumption is that the fee pre- 
scribed is reasonable, unless the contrary plainly appears. Cooley, 
Tax'n, 408-410; Dill. Mun. Corp. (3d Ed.) § 358. 

The conclusion already reached, that the power "to regulate" in- 
cludes the "power to license," makes it unnecessary to consider 
whether a license could be required of the keeper of a wash-house un- 
der the gênerai languagé of said subdivision 37. As a rule, "a general- 
welfare" clause ôf this kind cannot be construed as applicable to any 
subject that is elsewhere otherwise specially providedfor. Dill. Mun. 
Corp. (3d Ed.) §§ 315, 316. Nor can the trade or occupation of wash- 
ing clothes be considered "offensive," so as to bring it within the op- 
ération of the last clause of said subdivision 3. In the common ac- 
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ceptation of the phrase, washing is a usef ul and inoffensive occupation, 
unless it is made offensive by the fact that the labor is hère princi- 
pally performed by the Chinese. Bat while this circumstance may 
excite race préjudice, it by no means makes the business "offensive" 
to the sensés. It may be admitted that the immédiate vicinity of a 
wash-house is not the most désirable location for a résidence or some 
kinds of business, and therefore those who can afford it will gener- 
ally seek some more costly or secluded location. But if this makes 
an occupation "offensive," within the meaning of the statute, a major- 
ity of the occupations, and a large portion of the résidences of the city, 
are so. The Laundry Ordinance Case, 7 Sawy. 529; S. G. 13 Fed. 
Eep. 229. Besides this clause is another gênerai one, leveled at "ail 
offensive trades or occupations," while specifying none, and must, 
according to the rule, be construed as not applicable to any subject 
already specially provided for, as this is. 

It only remains to consider whether the sum of $20 a year, pay- 
able quarterly, is a license fee or a tax; a reasonable sum imposed 
on the petitioner to meet the probable expenses of the régulation, or 
an arbitrary one for the purpose of revenue. It is difiScult to'see how 
there can be any spécial or extraordinary expense dépendent upon 
this régulation, except that for issuing and recordiiig the license, and 
certainly the sum of one dollar is amply sufScient for that. If the 
license and fee therefor is merely required as a means of régulation, 
there is no use of going to the trouble and expense of repeating the 
opération four times a year. An annual license is sufiûcient for ail 
purposes of régulation, and nothing more is usually required for that 
purpose. But the provision requiring the license to be taken out 
quarterly is strongly suggestive of revenue rather than régulation. 
There is nothing in the business or proposed régulations for which 
the city is likely to incur any spécial expense. The provisions con- 
cerning the register and drainage are simple matters, and do not re- 
quire any addition to its police force; while the provision requiring 
connection to be made with a sewer or cess-pool for the purpose of 
drainage is nothing more than is or ought to be applicable to every 
house in the city. 

En Ash V. People, 1 Cooley, 347, it was held that the counoil of Dé- 
troit, under the power to license and regulate the sale of méats, might 
charge a fee of $5 for such license for, as I infer,the period of one year. 
And the fee in this case should certainly be no more than in that. In 
Duckwall V. New Albany, 26 Ind. 283, it was held that the défendant, 
under the power "to regulate" ferries having a landing within its 
limits, could not charge a fee of $300 for a license therefor. Now, 
$300 per annum for a license to run a ferry on the Ohio river at New 
Albany, in 186.5, was probably a smaller compensation relatively than 
$20 a year for keeping a wash-house in Portland. There are other 
cases, as, for instance, Boston v. Schaffer, 9 Pick. 419, and Burlington 
v. Putnam Ins. Co. 31 lowa, 102, in which comparatively high fées 
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liave been sustained; but there the power to license was backed by 
the further provision that the municipal council in question might 
impose such terms or charge such sum for such license as to it might 
seem just and reasonable, or expédient. And tbia is, in effect if not 
in form, a power to tax the licensed occupation. But hère there is 
not even an express power to license, let alone tax. The power to 
license is only implied from the power to regulate, and oan only be 
used for that purpose. Ail things considered, it is apparent that the 
sum required to be paid the city for this license is far beyond any 
spécial expansé that it may incur on account of the régulation to 
which it pertains; and it is quite clear from this fact, as well as the 
time and manner of its payment, that this sum is, in effect, a tax, and 
was 80 intended. This being so, the ordinance is so far void, and 
the petitioner is restrained of bis liberty without due process of law, 
contrary to the constitution of the United States. 

No question was made on the argument as to the jurisdiction of 
the court. The grounds of it are briefly stated in a similar case, {In 
re Lee Tong, 18 Fed. Ebp. 256,) in which it is said: "The power of 
this court to allow the writ and discharge the prisoner, in case he is 
in custody in violation of the constitution, or of a law or treaty of 
the United States, is given by sections 751-755 of the Eevised Stat- 
utes. And if the prisoner is imprisoned without due process of law, 
he is deprived of his liberty in violation of the fourteenth amend- 
ment, which provides that no 'state shall deprive any person of life, 
liberty, or property without due process of law;' " citing Parrotfs Case, 
6 Sawy. 376; S. C. 1 Fed. Rep. 481; In re Ah Lee, 6 Sawy. 410; 
S. C. 5 Fbd. Eep. 899. See, also, The Laundry Ordinance Case, 7 
Sawy. 526 ; S. C. 13 Fed. Eep. 229; In re Wang Yung Quy, 6 Sawy. 
237. 

The Case of.Lee Tong is referred to in the discussion of "habeas 
corpus," at the meeting of the American Bar Association for 1884, as 
a "flagrant" one — whatever that may mean. Eeport A. B. A. 29, 
30. But beyond this ornate epithet, the criticism went no further 
than to complain of the act of 1867, by which the jurisdiction in 
question was conferred on "the lowest class of fédéral judges." But 
it is not denied that the jurisdiction is conferred, and, therefore, no 
"fédéral judge," however "low" he may be in the judicial hierarchy, 
can décline to examine it when a case is brought before him. But 
if the jurisdiction to discharge a person from imprisonment, who is 
deprived of his liberty, without due process of law, by a state, was not 
conferred upon the district and circuit judges, this provision of the 
fourteenth amendment, that was plainly intended as a bulwark against 
local oppression and tyranny, as well "up north" as "down south," 
would be a dead letter. The suprême court is too far away, and the 
way there is too expensive, to furnish relief in the great majority of 
cases, either upon a direct application or on an appeal from the state 
court. But the suprême court ought to hâve the power to review the 
v.23F,no.l2— 45 
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judgmehts of the district and circuit courts in thèse cases; and the 
state, the legality of whose act is involved in the proceeding, ought 
to hâve the right to be heard as a party thereto. And it might be 
well, where the petitioner is imprisoned on final process from a state 
court, that the writ might be allowed by either the district or circuit 
judge, returnable only into the circuit court, where the cause should 
not be heard until two of the judges of that court were présent; and 
that in the mean time the prisoner might be admitted to bail. 



United States v. Hagub. 
{District Court, W, D. Pennsylmnia. Ootober Term, 1884.) 

Taking Illégal Pension Pbb — Rbpbal op Act of June 20, 1878— Pabt Of- 
fenses. 

A pending prosecution upon a bill of indictment found for taking an illégal 
fee in a pension case in violation of the act of congress of June 20, 1878, fell 
witli tlie repeal of that law by the act of July 4, 1884, the latter act having no 
saving clause as respecta penalties incurred or past olïenaes. 

Sur Motion in Arrest of Judgment. 

Wm. A. Stone, U. S. Atty., for the United States. 

B. G. Christy, for défendant. 

AcHESON, J. On the eighth of May, 1884, an indictment was 
found against the défendant for a violation of the act of congress, 
approved June 20, 1878, entitled, "An act relating to claim agents 
and attorneys in pension cases." 20 St. at Large, 243; Supp. Eev. 
St. 336. The défendant was put upon his trial at the last term of 
the court, and on October 22, 1884, was convicted. He bas moved 
the court in arrest of judgment, upon the ground that prior to his trial 
and conviction the act under which he was indicted was repealed. 
And Buch is the fact. The act of congress of July 4, 1884, (St. Ist 
Sess. 48th Congress, 98,) not only covers the whole subject-matter 
of the act of June 20, 1878, but in express terms repeals that act. 
It saves the rights of parties in certain contracts, but makes no réser- 
vation as respects penalties incurred, or past offenses. It follows, 
therefore, that the prosecution hère fell with the reneal of the act of 
June 20, 1878, upon the well-settled principle thai after the repeal 
of a statuts there can be no further prosecution of a pending proceed- 
ing under it unless there be a saving clause in the repealing act. U. 
S. v. Tynen, 11 Wall. 88; Ahhott v. Corn. 8 Watts, (Pa.) 617; Qen- 
kinger v. Corn. 32 Pa. St. 99. Hence the conviction hère v,as without 
warrant of law, and no valid judgment can be pronounced thereon. 
There must be an arrest of judgment; and it is so ordered. 
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United States v. Masou. 
{Circuit Court, K D. Virginia. Ootober, 1884.) 

Ubb of Mails ïn Aid of Lottbbiks— Rbv. St. } 3894— Indiotment. 

A citizen who mails a letter to a lottery dealer ordering lottery tickets, and 
inclosing the f unds to pay for them, does not thereby commit an oflense against 
the United States, the statute (section 3894) being iiitended to prohibit thie use 
of the mails only by lottei-y dealers, and others using the mails for purposes of 
déception. 

Motion to Quash Indictment. 

Section 3894 is in thèse words; 

"No letter or circular concerning lotteries, so-called gift concerts, or other 
similar enterprises, offering prizes, or concerning sehemes devlsed and in- 
tended to deceive and defraud the public for the purpose of obtaining rnoney 
under false prêteuses, shall be carried in the mail. Any person who shaJl 
knowingly deposit or send anything to be conveyed by mail in violation of 
this section shall be punishable by a fine of not more than five hundred dol- 
lars, nor less than one hundred dollars, with costs of prosecution. " 

The défendant bad written to a lottery dealer ordering tickets to be 
sent him for money aiready in the hands of the dealer. The indict- 
ment charged that he had unJawf uUy, knowingly, and wrongfuUy de- 
posited in a post-office to be conveyed by mail, within the meaning 
of section 3894, a letter addressed to the dealer, and that said letter 
was concerning the Louisiana State Lottery, etc. The indictment 
set out the letter Verbatim. Motion was made to quash, on the ground 
that the sending of a letter to a lottery dealer, ordering tickets in a 
lottery about to be drawn, was not an offense within the meaning of 
the statute. 

Edmund Waddill, U. S. Atty,, for the United States. 

Charles U. Williams, for défendant. 

Hughes, J. It is very plain that the broad, literal terms of this 
statute are to be restricted in some manner. It déclares that the 
mailing of any letter concerning a lottery shall be punishable ; so 
that a father writing his son, warning him against spending money 
upon tickets in any specified lotteries, would be indictable for a crim- 
inal offense. That cannot be the meaning of the statute. It must 
be construed, not according to its literal terms, but with référence to 
the evil to which congress was addressing itself, and the remedy it 
intended to provide for the suppression of that evil. The phrase 
employed by congress is, "letter or circular concerning a lottery." 
The two terms are used synonymously as to the person mailing the 
things referred to. A letter is indited to a particular person; a cir- 
cular is intended for a number of persons. Whoever was in the mind 
of congress as mailing the circular, was in its mind as mailing the 
letter. But it is only lottery dealers who send lottery circulars. 
It was only lottery dealers who were in the mind of congress as send- 
ing out letters concerning lotteries, and not the occasional and indi- 
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vidual buyer of lottery tickets. The statute was aimed at dealers; 
for it is incredible that if congreas had intended to forbid the use of 
the mails to persons ordering lottery tickets from lottery dealers, it 
■would not hâve done so in plain and express words. The indictment 
must be quashed. The circuit judge conours with me (though not 
sitting in this case) in the opinion that this statute does not apply 
to persons ordering lottery tickets from lottery dealers through the 
mails. 



United States tj. Clabk. 

{Oireuit Court, E. Z>. Virginia. January, 1885.) 

Use ot Mails for TRANSMn'TiNG Lottebt Tickets and CiuctTLAHS—tNFORMA- 

TION— HÉVISBD StATDTBS, 5 3894, CONBTBTJKD. 

A lottery ticket is not a leiter, in the meaning of the statute which forbids the 
mailing of " any leltcr or circular concerning lotteries," etc. A. sohedule set- 
ting eut the prizes otîered in a lottery, printed on the back of ail lottery tickets 
sent eut for a particular drawing, is a circular, within the meaning of that 
statuts. 

Information. 

Edmund Waddill, U. S. Atty., for the United States. 

Geo. W. Brent, for défendant. 

After the évidence was concluded, the court vras asked to explain 
the law of the case to the jury, and the court said: 

Hughes, J. Section 3894 forbids any one from knowingly depos- 
iting in the mail any letter or circular concerning a lottery, gift con- 
cert, etc. The information in this case charges the défendant with 
being a lottery dealer, and as such depositing in the mail, to be con- 
veyed, etc., in violation of the statute, a letter and circular concern- 
ing the Little Havana Lottery, describing the two things inclosed. 
The évidence tends to show that the défendant was a lottery dealer, 
and deposited in the mail at Âlexandria, Virginia, on the twentieth 
of Pebruary last, a sealed envelope, having on it a two-cent postage 
Btamp, addressed to the witness, A. G. Simmell, at Washington City. 
This envelope, when opened by Simmell, on being received through 
the mail, is stated by him to hâve contained a blank pièce of white 
paper with nothing on it, either in writing or print; but that, en- 
folded in this pièce of paper were two lottery tickets in the Little 
Havana Lottery, certifying on their face that the respective holders 
would be entitled to half the prizes, respectively, drawn by them. 
Thèse tickets are shown in évidence, and prove to be printed, and to 
hâve no manuscript writing on them. As to the matter on their face 
they are impressions from an engraved plate, and tbey would fall 
within the meaning of the term circular, if each one was not indi- 
vidualized by having stamped upon it the particular number which 
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was intended io distinguish it from ail the other tickets în the sama 
lottery relating to a particuiar drawing. One of them ia stamped 
with the number 2,560; the other, with the number 10,293. As no 
other ticket sent out contains either of thèse numbers, and thesa 
tickets are individualized by the respective numbers, the tickets on 
their face are not circulars. The folio wing is what is printed on the 
face of oue of the tickets : 

Supplément to the Havana Lottebt. 

(^ Thia ticket entitles the holder to one-half of such prize as may be 

îi^ drawn to its number as per schedule indorsed hereon, to be decided by 

"^ the drawing of the Havana Lottery. 

5 Peb. 21, 1384. »û 

4 A GOULD & UO., ' Ci 

O Propts. .*=» 

Sf 2560 

Nor are thèse tickets letters. They are not în writing. They are 
not addressed to the person whose address is on the envelope which 
inclosed them. They are mère printed certificates, of much the same 
form and character as bank-notes. They are not letters any more 
than bank-notes are letters; and therefore, if this information charged 
no more than the mailing of a letter, I would say in this case, as I 
said yesterday in a case against the same défendant, where ail the 
évidence was identical and the indictment charged only the mailing 
of a letter, that the défendant must be acquitted. 

But the information also charges that the envelope given in évi- 
dence contained a circular concerning the Little Havana Lottery; 
and on the back of thèse tickets is a printed schedcrle of prizes, which 
is a circular. It is in thèse words : 

Original Little Havana, 

OK 

Supplément to the Eoyal Havana. 



Schedule. 

1 Capital prize, - - - - - - -9 8,000 

1 " " 1,500 

1 " " - 1,000 

2 Prizes of $300 each, - 600 

6 " 100 " 600 

100 " 50 " 5,000 

420 " 10 " 4,200 

2 Approximations of $100 each to the $8,000, - - - 200 

2 Approximations of $50 each to the $1,500, ... 100 
210 Prizes of $5 each to the 210 ticliets having as ending numbers the 
two terminal units of the number drawing the capital prize of 

$8,000 1,050 



745 Prizes, amounting to - - - - - - $22,250 

The same numbers entitled to the capital prizes in the regular Havana 
Drawing are entitled to the capitals in the Original "Little Havana." So 
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vrith ail otlier prizes in the schedule. The 210 prizes of eaeh are in addition 
to the full scheme of the Eoyal Havana. 

Tickets, $2; halves, $1. 

Prizes paid in fùU in U. S. currency on présentation of ticket. Above 
schedule subject to such change as inay be necessary to conform to plan of 
Royal Havana Lottery. G. W. M. 

This schedule or circular is the same, identically, on eaoh ticket. 
It is indorsed in print on ail the tickets sent out, in relation to the 
Little Havana Liottery. It is not in any manner individualized or 
modified on any ticket that is sent ont. It is issued in identically 
the same set form of words on every ticket, and is emphatically a 
circular. 

If, therefore, you believe from the évidence that the défendant 
knowingly deposited the tickets containing this circular in a post-of- 
fice, to be conveyed by mail, as charged in the information, you must 
find him guilty ; for he is liable to the penalty imposed by law for 
such an offense. 



Washbuen & MoEN Manuf'g Co. and another v. H. B. Soutt 
& Co., Limited. 

(Circuit Court, W. D. Pennsylvania. December 31, 1884.) 

1. Pl/BA OF PENDIN» S0IT — AOTION TO EnFORCB CoNTRAOT— ACTION TO Rbscind. 

A pending suit for the rescission of a contract cannot be pleaded in abate- 
ment, or bar of a subséquent suit in another court in eafnrcement thereof. 
The coraplainant in the second suit is not bound to file a cross-bill in the flrat 
suit, although he tnight thereby obtain the desired relief. 

2. Same — Suit Pending in State Coubt as Bar to Action m Fédéral Court. 

Tlie pendency of a prior suit in a stale court is not a bar to a subséquent suit 
in a circuit court of the United States, although betweea the same parties and 
for the same cause of action. 

3. Patents por Inventions— License—Fraudulbnt Pbactickb of Licknsor— 

Patment of Royalties — Injunction. 

Wliere an application for a preliminary injunction, by a licensor against a 
licensee, in alleged default in payment of patent 'royalties, is met by affldavits 
charging the complainants with secret and extensive sales of thepatented arti- 
cle below agreed rates for the government of both parties, in fraud of and to 
the préjudice of the licensee, and counter-affldavits charge similar misconduct 
npon the défendant, alleging that any under sales by the complainants were 
purely in aelf-defense ; and ■which party commenced cutting schedule rates, ia 
fairly disputable under the conflicting affldavits ; and it appears that the com- 
plainants hâve already, to a large extent, lost control of the market by reason 
of unrestraiued sales by Infringers ; held, that a preliminary injunction should 
be denied, but upon terms as to security, etc. 

In Equity. Sur plea and motion for preliminary injunction. 

Wm. C. Goudy, L. L. Cohurn, and D. F. Patterson, for complain- 
ants. 

Bakewell d Kerr and D. T. Watson, for défendant. 

AOHBSON, J. 1. The jurisdiction of the court of common pleas is 
eontested on the ground that in the suit therein service was made on 
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a mère employé of the corporation, who, it would seem, îs not an 
agent within the meaning of the state statute relating to service of 
judicial process upon corporations, (Parke y. Commonwealtk Ins. Co. 
44 Pa. St. 422;) but, should that court hold the service to be good, 
still the présent plea could not prevail for several reasons. In the 
first place, Isaac L. Ellwood, a plaintiff hère, — and properly so, as it 
seems to me, — is not a party to the suit in the common pleas. Again, 
the object of that suit is the rescission of the license oontracts, 
whereas the purposeof this suit is the enforcement thereof, Clearly, 
the relief hère sought is not attainable in the former suit. Perhaps 
a cross-bill might bring the whole controversy before the court of 
common pleas, but the complainants are not bound to take that 
course. Sharon v. Hill, 22 Fbd. Ebp. 28; Story, Eq. PL § 737; 1 
Daniell, Ch. Pr. 667. Finally, it has been held that the pendencyof 
a prior suit in a state court is not a bar to a suit in a circuit court of 
the United States, although between the same parties and for the 
same cause of action. Stanton v. Embrey, 93 U. S. 548; Gordon v. 
Gilfoil, 99 U. S. 168 ; Sharon v. Hill, supra. The plea must there- 
fore be overruled, with leave to the défendant to answer within 30 
days ; and it is so ordered. 

2. In disposing of the motion for a preliminary injunction, I deem 
it neeessary to consider but one of the questions discussed by counsel. 
While it is certainly true that the written agreement of August 18, 
1883, does materially distinguish this case from that of the Wash- 
burn é Moen Manuf'g Oo. v. Cincinnati Barbed-wire Fence Co. post, 
712, yet upon one point the ruling of Judge Sage there is applica- 
ble hère, and may be safely followed, He held that it was a fraud 
in the complainant to secretly undersell the schedule rates estab- 
lished by it for the government of itself and its licensees, and this 
was one of the grounds for his déniai of a preliminary injunction. 
Now, the affidavit of James B. Oliver, the chairman of the défendant 
Company, charges that, in fraud of the rights of the défendant as 
licensee, the complainants hâve secretly and extensively sold barbed 
fence wire at priées below the schedule rates, to the very great détri- 
ment of the défendant. This allégation is supported by the affidavits 
of several other persons, and there is évidence of spécifie instances 
of undersales by the complainants made after the exécution of the 
agreement of August 18, 1883. The complainants, indeed, présent 
counter-afEdavits tending to show that the défendant company, im- 
mediately after accepting license, began to sell under the schedule 
rates, and has continued the practice ever since, and that the com- 
plainants did not sell at rates under the schedule until in the latter part 
of 1883, and then only in self-defense. The affidavits of the respect- 
ive parties are conflicting, and which of them first eommenced out- 
ting rates after August 18, 1883, is fairly disputable under the prés- 
ent proofs. 

While it may be that the complainants' violations of the contracta 
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(if established) may not close a court of equity to thera, still, under 
ihe defendant's sworn allégations and the affidavits adduced in sup- 
port of them, I think a preliminary injunction, at any rate, should 
1)6 withheld, upon the terms, however, hereinafter stated. And I am 
the more inclined to this course because of the fact, olearly shown, 
that the complainants hâve, to a very large degree, — whether with or 
without their fault it is not necessary now to détermine, — ^lost control 
of the market by reason of extensive sales of unlicensed wire by 
numerouB infringing parties. A preliminary injunction hère would 
not restore to the complainants the control of the market, and, it seems 
to me, the injury thereby occasioned the défendant would be much 
greater than any benefit likely to accrue tberefrom to the complain- 
ants. If the case is pressed with the diligence the ruies of the court 
admit of, a final hearing cannot be delayed many months. But the 
défendant must, henceforth, file in court the sworn monthly reports to 
which the complainants are entitled under the provisions of the con- 
tracts, and must give security, to be approved of by the court, for the 
payment of ail royalties hereafter accruing under the licenses, and 
damages from future transactions, which may be herein adjudged by 
this court to the complainants. Such security is fixed at $20,000 
for the présent, with leave to the complainants hereinafter to move 
for its increase. 



Washburn & MoEN Mandf'g Co. V. Cincinnati Baebed-Wibb 

Fbnoe Co. 

['7ircuit Court, S. D. OMo. November 8, 1884.) 

1. Patents for Inventions — Licbnsb — Rotaities. 

A licensee, holding under a license containing acknowledgments of the nov- 
elty and validity of the patent, and binding him to défend against the same, is 
estopped from denying the validity of the patent, and so long as he continues' 
to manufacture and sell, during the life of the license, he must pay royalties. 

2. 8amb — Fkaud on Licenseb — Injonction. 

As the owner of the patent in this case has been guilty of fraud in conceal- 
ing its arrangement with another licensee, from défendant, and allowing other 
parties to enter the market and reduce the profits of défendant, and at the 
same time exacting from him full royalties, his application for a preliminary 
injunction should be refused. 

In Equity. 

Cohurn é Thatcher and W. C, Ooudy, for complainant. 

James Moore, for respondent. 

Sage, J., [orally.) The complainant moves for a preliminary in- 
junction against the défendant, complainant's licensee under a license 
dated February 1, 1881, for the use of certain patented improvements 
in barbed-wire fences and in fenee-wire barbing-machines. The de- 
fendant is authorized by its license to manufacture at one factory in 
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the city of Cincinnati, (using net more than 12 machines,) 1,200 tons 
per annum of barbed fence wire, of the style represented by Exhibit 
A, attached to license, and this wire it may sell anywhere within the 
iimits of the United States and territories. The license contains an 
acknowledgment of the noveity and validity of each and ail the pat- 
ents, and binds the licensee not to deny or défend against the same. 
The licensee is bound also to make a monthly report of sales, and to 
pay royalty on the same at the rate of three-fourths of one cent per 
pound, also, not to sell below schedule priées fixed by the licensor, 
nor on more favorable terms of payment or delivery than those fixed 
by the licensor. The schedule and the terms of payment and of de- 
livery, it is stipulated in the license, ehall be fixed by the licensor, 
who also shall be bound by the same in ail its sales within the United 
States and territories. The licensor reserves the right to change the 
schedule, and the terms upon notice as provided in the license. The 
licensor reserves the right to cancel the license upon 30 days' notice, 
in the event of the failure of the licensee to comply with its terms. 
Subject to this right of cancellation, the license was to continue in 
force for the term of 17 years, from the twenty-seventh of February, 
1877. There is also a provision that the royalties to be paid shall be 
redueed from time to time to the lowest rates granted by the licensor 
to persons other than the licensee. 

AfSdavits produced upon the hearing of tho motion are to the efifect 
that prior to the exécution of this license, in suits brought by the 
licensor, in the circuit court of the United States at Chicago, decrees 
had been rendered sustaining the validity of certain of the patents 
named in the license granted to défendant. One of the défendants 
in those cases was one Haish, and it appears from the affidavits that 
after decree and after the granting of the license to the défendant 
herein a settlement was made by complainant with him, whereby he 
was induced to forego an appeal, of whieh he had given notice, to the 
suprême court of the United States, upon considération that the com- 
plainant should purchase certain barbed fence-wire patents whioh h© 
held, and that he, Haish, should hâve a license under the patents 
named in the defendant's license upon spécial terms. Among thèse 
terms was a stipulation that he should hâve the right to manufacture 
10,000 tons of barbed-wire fencing in one year, without the payment 
of any royalty upon 4,000 tons, and as to the residue upon a grad- 
uated scale of royalties, lower than those stipulated for in the license 
granted to the défendant in this case. The arrangement with Haish 
was concealed by complainant from the défendant and did not come 
to the defendant's knowledge until May, 1883, although the settle- 
ment with Haish was made Jaly.26, 1881, and ail this time full royal- 
ties were exacted by complainant from défendant. 

It appears also from the affidavits that the complainant had se- 
cretly and at divers times and places, including Cincinnati, undersold 
itB own schedule priées. Défendant complains also, and introduces. 
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aflSdavits in support of its complaint, that compla'inant bas failed to 
prosecute infringers of the patents named in the defendant's licence, 
and that by reason of such failure, and of said aettlement with Haish, 
whereby he was enabled to break, and did break, the market priées 
of said barbed wire, and by reason of complainant's own underselling, 
as aforesaid, the market beoame and continued to be affected to such an 
extent that in the fall of 1883 complainant withdrew the scale of 
priées, with the intimation to the défendant that it must take eare of 
itself ; and the market bas been in great part supplied by unrestrained 
infringers, at reduced priées, so that it bas been impossible for de- 
fendant to continue the manufacture and sale, and pay the royalties 
demanded. Wherefore, défendant bas refused and will refuse to pay 
royalties, claiming that he has been evicted, and by cross-bill défend- 
ant prays for cancellation of the license grantedto it by complainant. 

It was insisted on the hearing of the motion, that the stipulation 
in the license in référence to fixing a schedule of priées and terms of 
payment and of delivery are void as being in restraint of trade and 
contrary to publie policy. Without stopping to inquire whether the 
rules upon this point applicable in ordinary cases, hâve ever been 
extended to a business protected by a patent, and leaving that ques- 
tion for détermination hereafter, it is suf&cient to say that for the pur- 
poses of this motion the stipulation will be regarded as valid. It is 
not necessary now to pass upon the question whether the acts of tres- 
passers can be relied upon to sustain the defendant's olaim that it 
has been evicted, or whether they f urnish any reason why the défend- 
ant should be permitted to step out from under its license into the 
ranks of the trespassers. It has been so repeatedly decided that it is 
no longer open to doubt, that a licensee holding under a license oon- 
taining acknowledgments and stipulations such as are contained in 
the license accepted by the défendant, is estopped from denying the 
validity of the patents, and it is about as well settled that so long as 
be continues to manufacture and sell, during the life of the license, he 
must pay royalties. 

I find that the defendant's oomplaints are well founded, that it was 
a fraud on the part of the complainant against the défendant to con- 
eeal the settlement with Haish, and exact royalties at rates to whieh 
complainant was bound to know it was not entitled, and it was a fraud 
also against the défendant for the complainant to secretly undersell, 
as it did, its own schedule rates. I find also that the complainant, 
in great measure, at least, by its own fault, has lost control of the 
market ; that infringers are abroad everywhere unchecked, and unre- 
stricted, putting their manufactures upon sale at priées eompelling 
sharp compétition and small margin of profit; and that the complain- 
ant does not, in the light of ail thèse facts, présent itself under oir- 
cumstances entitling it to favorable considération in a court of equity. 
The object of an injunction istoprevent irréparable injury; but how 
is this complainant to be benefited by enjoining this défendant from 
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exceeding the limit, as the affidavik show it is doing, when the de- 
fendant must pay royalty on the excess, and leaving the market to 
be supplied by infringers who pay no royalties, and who are at large 
everywhere, and without restraint or attempted restraint ? It is cleàt 
to me that the complainant is in a position for which it may properly 
charge the responsibility upon itself, and where it can suffer no dam- 
age by having this injunction refused, At ail events, its application 
for a preliminary injunction does not commend itself to my approval, 
and the motion is therefore overruled. 



The Montana. 

Insueahob Co. OB' NoETH Amerioa V. LivBBPOOL & Gbeat Wbstben 

Steam Co.* 

Phœnix Ins. Co. v. Samb,* 

{Circuit Court, E. D. New York. July 31, 1884.) 

1. StrANDINO OP VKSSEIr-JURISDICTION — OOMMON CabBIBB— £lXE>Ù>TION XS BlLIi 

op Lading pbom Liability pob Négligence. 
(Bee head-note in same case in the district court, 17 Pbd. Kbp. 377.) 

2. BaMB — NEGIilGBNCB IN NAVIGATION — BuBDIÏN OP PbOOP — SUBROGATION Oï 

Insurebb. 
(See 17 FED. Rep. 377.) 
8. Samb— Case Btated. 

(Bee 17 Fbd. Rep. 377.) 

4. Samb— Négligence in Navigation — Error dp Judgment. 

Held, that the master, in determining on the course to run on changîng from 
E. % 8., was bound not to ignore the fact that he had taken no cross-bearinga 
of the South Btack light; and that, though failure to take suchbearings might 
not, alone, be enough to convict him of négligence, still, the recollection of 
that fact, coupled with the recollection of the fact that he flrst saw the South 
Btack light in so unexpected a direction, and believed he passed it at go unusuàl 
a distance, together with the failure to see the Skerries light on losing the South 
Btack light, and the hearing the North Stack gun abaft hia atarboard beaoï, 
Btamp his action af ter hearing the gun as négligence and not error of judgment. 

5. Bamb— Bill of Lading— Bbnepit op Inbubancb. 

The provision in the through bills of lading that " the carrier so liable shall 
hâve the benefit of any insurance that may hâve been etfected upon or on ac- 
count of aaid goods," applied only to the transportation to New York and not 
to the océan transit. 

6. Bame— AcT DP 1851 — Rbpbal oî" Provibo. 

The proviso in section 1 of the act of 1851, (9 St. at Large, 635,) that noth- 
ing in that act contained should prevent parties from making such contract 
as they pleased, extending or limiting the liability of ship-owners for négligence 
of their employés, ia repealed by force of section 5596 of the Kevised Btatutes. 

The three cases named above were tried and argued together. In 
the first case {Insv/rance Co. of North America v. Liverpool de Great 

1 Reported by R. D. & Wyllys Benedict, of the New York bar. 
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Western Steam Co.) the court (Bla.tchpobd, Justice) made and filed 
tlie f ollowing findings of fact : 

The respondent, the Liverpool & Great Western Steam Company, Lim- 
ited, is a corporation orgaiiized under the laws of G-reat Britain, and in the 
month of March, 1880, and for a long time prior thereto, was the owner of 
the steamer Montana. The libelant, the Insurance Company of North Amer- 
ica, has been for raany years, and still is, a corporation duly organized and 
existing under and by virtue of the laws of the state of Pennsylvania, for 
transacting the business of insurance, including marine risks. During said 
time it had an agency in London, England, for the adjustment and sqttlement 
of losses, and the losses referred to herein, except the losses on the Logan 
and Preston shipnients of grain, were adjusted by said agency, and were paid 
through it in London. The Montana was an océan steamer built of iron, 
and performed regular service as a common carrier of merchandise and pas- 
sengers between the ports of Liverpool, England, and New York, in the line 
eommonly known as the Guion Line. By her and by other ships in that line, 
the respondent was such common carrier. On the second of March, 1880, 
the Montana left the port of New York, on one of her regular voyages, bound 
for Liverpool, England, with a full cargo, consistiug of about 2,400 tons of 
merciiandise, and with passengers. She stopped at Queenstown on the after- 
noon of the twelfth of March, and thence proceeded on her voyage. Sho 
passed Tuskar rock, on the extrême south-eastern portion of Ii-eland, at 
about 8 o'clock in the evening of the twelfth of March, and thence took a 
course up and across the Irish channel. The course she took would obviousiy 
hâve carried her outside of tlie range of tlie South Arklow light on the east 
coast of Ii'eland, but, with the winds, tides, and currents as they were that 
night, she passed within range of that light, and about nine miles off, at 9:45 
p. M. On passing the South Arklow light, the next light which tbose in charge 
of the navigation of the Montana expeoted to make was the South Stack light, 
on the coast of Wales, at the entrance of Holyhead bay. The master of the 
Montana was on the bridge, and in charge of her navigation. 

The light-house on South Stack carried two lights. One, the high light, 
was about 170 feet above high water. It was white in color, and exhibited in 
ail directions at sea, with a range of from 20 to 30 miles in clear weather. It 
was a revolving light, making one complète révolution in six minutes, and it 
showed a white flash light every minute. The other light was also white. 
It was about 40 feet above higli water, and was a semi-revolving light, exhib- 
iting every minute and a half in ail directions between E. N. E. and W. by 
N. Its range in clear weather was from three to four miles, but it was reg- 
ularly lit only in foggy or thick weather. Both of thèse lights were lit and 
burning ail through the night of March 12th. A fog-bell was regulariy 
sounded at South Stack from 10 o'clock in the night of March 12th until 6 
o'clock in the morning of March 13th. The bell weighed two and a quarter 
tons, and was operated upon by a hamraer weighing about 96 pbunds, which 
struck the bell on the outside at intervais of 15 seconds, and was worked by 
means of clock-work and a calorie engine. The sound was a powerful one, 
and its range was from three to four miles. The high light on the South 
Stack was established in 1809, and has ever since been regulariy maintained. 
The fog-bell had been established for about 30 years, and has since then been 
regulariy sounded in foggy weather. About E. N. E., magnetic, from South 
Stack and distant about one mile therefrom was a fog-gun station, known as 
North Stack. The fog-gun station had been established about 20 years, and 
from midnight of March 12th until 4 o'clock in the morning of March 13th 
the fog-gun was flred regulariy every 10 minutes. The gun was a 24 pounder, 
and was each time charged with three pounds of powder and a large junk 
vvad, to give extra sound, the range of the sound being between five and six 
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miles, when tlie fog was thick, with the wind, and about seven miles when 
the fog lilted. The fog-gun station, since it was established, bas been reg- 
ularly maintained, and tlie (oggun flred regularly in foggy weather. About 
two miles E., magnetic, from J!forth Stack waa the Holyhead Breakwater 
light-house. ïhis light-house was at the outer end of Holyhead Breakwater, 
and it carried a fixed red light at a height o£ from 60 to 70 feet above high 
water, with flashes every seven and a half seconds. The range of the light 
in clear weather was from three to four miles, and the range of the -flash was 
about 14 miles. The light was established in 1873, and has since been reg- 
ularly tnaintained. At the Breakwater light-house was a fog-bell weighing 
about 500 pounds, which was operated upon by two hammers, worked by 
clock-work, and striking the bell on the outside three times in quick succes- 
sion, at intervais of 15 seconds. The range of the sound was from a mile 
and a half to two miles. The bell was established in 1873, and was regularly 
rung in foggy weather. It was in opération from midnight of the.twelfth of 
March until 5 o'clock in the morning of the thirteenth of March. About flve 
miles K. N. E., magnetic, from Holyhead Breakwater light-house, and across 
Holyhead bay, was the Skerries light-house. The Skerries light-house was 
about N. E., magnetic, from North Stack light-house, and distant therefrom 
between seven and eight miles. It was situated on a small island about two 
miles off Carmel Head, and about two or three miles N. N. W., magneticv 
from Chureh bay. It carried a stationary wliite light between 80 and 90 feet 
above low-water mark, exhibiting in ail directions at sea and in Holyhead 
bay, with a range of about 16 miles. It was burning ail through the night o£ 
March 12th. It was established between 70 and 80 years ago, and has been 
regularly maintained since. There was at Skerries light-house a fog-horn or 
siren, worked by two powerful calorie engines at a pressure of 40 pounds to 
the square inch. The sound made was shrill and powerful, and had a range 
of eight miles in foggy weather, and the sound was regularly given from 10 
o'clock at night of Mardi 12th until half past 4 o'clock in the morning of 
March 13th, at intervais of three minutes. This fog-horn or siren had been 
established for several years, and it has been regularly maintained ever since. 
Ail through the night of March 12th. until 5 o'clock in the morning of 
March 13th, a fog overspread the land surrounding Holyhead bay, and ex- 
tended at times and to some extent into the bay and out to sea. The proper 
course of the Montana was to keep three or four miles ofiE the land at the 
South Stack, and on a course about N. E. by E., magnetic, until she had the 
Skerries abaft her beam, and then to take a course about E. by S., magnetic, 
to Liverpool. There was a westerly variation of about two points between 
magnetic courses and true courses in the Irlsh channel and adjacent waters. 
The Montana, on a course about N. E. by E., magnetic, passed within a 
short distance of South 8tack light-house, and aaw the high light there be- 
tween 1 and 2 o'clock in the morning of March 13th. It came into sight, 
bearing about S. E. by E., and about one point forward of the starboard beam 
of the Montana. Her oflScers expected to see it at a distance of about 20 miles 
ofî, bearing from E. N. E. to N. E. by E. When they saw it fiirst they thought 
it to be 15 miles off, and they remained of that opinion. It passed out of 
sight abaft their beam, they supposing it was hidden by the horizon. The 
master of the Montana did not ascertain by cross-bearings (which he might 
readily hâve made) the distance at which he was from the light. He lost 
the light because it was shut out from him by a fog which intervened be- 
tween it and the Montana, and thence he continued with his engines work- 
ing at fuD speed, and giving the Montana a speed through the water of about 
14 knots an hour, and on an E. | S., magnetic, course, to which he had 
changea, which took him directly into Holyhead bay, until after half past 
2 o'clock. Before this time a man had been stationed at the fog-whistle of 
the Montana, who regularly blew it. At about half past 2 o'clock the ma» 
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ter of the Montana heard the fog-gun on North Stack off his starboard quar- 
ter, abaft his starboard beam, and he thereupon cbanged the course of the 
steamer again to N. E. by E., magnetic, but he continued his engines at full 
speed uutil 2:45 A. M., at which time th» engines were put at balf speed, 
which gave the steamer a speed through the water of between nine and ten 
knots per hour. Five minutes later the shore loomed up through the fog on 
the starboard bow, and orders were given to slow and stop the engines, and 
to put them full speed astern. But before thèse latest orders could be exe- 
cuted, the Montana ran ashore at Clegyr Point, in Church bay. After leaving 
Tuskar, and up to 1 o'clock in the morning of March 13th, the Montana was 
running with a flood-tide. Then there was slack water, and she after wards 
encountered an ebb-tide, which ran from three to four knots an hour. At no 
time that night were any soundings taken on board the Montana, though 
soundings would bave indicated to her master that he was running rap- 
idly on to the shore. The lights at Holyhead Breakwater and the Skerries 
were not seen by those in charge of the navigation of the Montana, and her 
lookouts and those in charge of her navigation did not hear the fog-bell at 
South Stack, or that at Holyhead Breakwater, or the siren at the Skerries, 
and they did not hear the fog-gun at the North Stack until it was on their 
quarter. When they lost sight of the South Stack light they were within range 
of the Skerries light, and ought to and would hâve seen it unless it was shut 
eut by a fog. ïhe water outside of Holyhead bay ranged from 20 to 80 fath- 
oms in depth, while the water in Holyhead bay ranged from 5 to 17 fathoms 
in depth, regularly shoaling as the shore was approached. Almost immedi- 
ately after the Montana ran ashore she commenced flUing with water, and 
thereby her cargo was in large part destroyed or damaged. Portions of it 
were theroafter taken from the steamer and forwarded to Liverpool, and there 
delivered. The Montana was then floated and taken to Liverpool for repairs. 
Those in charge of the navigation of the Montana were négligeât, in that, 
without having taken cross-bearings of the light at South Stack, and so de- 
termined their distance from the light, they took an E. f 8. course before pass- 
ing the Skerries and without seeing the Skerries light; and in that they con- 
tinued at full speed after hearing the fog-gun at North Stack; and in that 
they took a K. E. by E., magnetic, course, on hearing said fog-gun, instead 
of stopping and backing and taking a westerly course out of Holyliead bay; 
and in that they did not ascertain their position in Holyhead bay by means 
of the lights and fog signais, or by the use of tlie lead, or by stopping until 
they should by those means, or otherwise, learn where their ship was. 

Part of the cargo of the Montana consisted of 16,190 13-60 bushels of wheat 
in bulk, and 251 15-60 bushels of wheat in bags, ail of which had been shipped 
in good order and condition on board of the Montana, on the twenty-eighth 
of February, 1880, by Logan & Preston, merchants of the city of New York, 
to be delivered to their order at Liverpool, England, under a bill of lading 
which is Exhibit G to the consent signed by the proctors for the respondents 
herein, dated November 8, 1882, contained in the apostles. At or about the 
time of shipment, the libelant, on a policy of Insurance issued by it to Logan 
& Preston, and their report thereon, insured the said Logan & Preston in 
the siun of $27,500 upon the said wheat, which sum was the true value of 
the said wheat, against ail dangers and périls of the sea. Said policy of In- 
surance, No. 52,059, is Exhibit A to said consent, and said report is Exhibit 
B to said consent. The said wheat was in part lost, and the reraainder 
thereof damaged, by the stranding of the Montana, and on the flfteenth of 
March, 1880, Logan & Preston, who, at aïl times from the time of shipment 
and inauranee, had been the owners of said wheat, abandoned the same to the 
libelant, which àbandonment was accepted, and thereafter the libelant paid 
to Logan & Preston, on the fifth day of June, 1880, the sum of $15,000 on 
account of said loss, and on the twenty-flrst day of June, 1880, the sum of 
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$12,500, the balance ot sald loss. The libelant, âfter paylng thë neceissary ex- 
penses of saving and marketing the wheat, received, as net prooeeds of salvage 
thereof , the sum of £630, British sterling, on May 31, 1880, and the f urther sum 
of £436.15.10, on July 30, 1881. Part of the cargo ot the Montana consisted 
of 245 "boxes of méats, o wned and shipped by Jacob Dold, a merehant of Buf- 
falo, New York, under through bills of lading frora Buffalo to Liverpool, ' 
England, there to be delivered to his order, which bills of lading are Ex- 
hiblts H and I to said consent. The libelant insured said Jacob Dold under 
a policy and eertiflcate of Insurance, which policy is Exhibit G to said con- 
sent, and which eertiflcate No. 31,024 is Exhibit J to said consent; said eer- 
tiflcate being payable to the order of said Jacob Dold, upon the said boxes of 
méat, in the sum of $7,500, which was their value, against the dangers and 
périls of the sea. "The said méats were consigned by Jacob Dold to Watson, 
Dunn & Co., of Liverpool, for sale on his account and risk. He at the same 
time forwarded to Watson, Dunn & Co. the said bills of lading and eertiflcate 
of Insurance. The said méats were shipped on board of the Montana at New 
Tork, in good order and condition, and were in part damaged, and in part 
totally lost, by the stranding of the Montana, and a portion thereof was aban- 
doned to the libelant, and the abandonment was accepted. The libelant 
thereafter paidto Watson, Dunn & Co., on account of said loss and damage as 
correctly adjusted, £1,250, British sterling, on the eighteenth of May, 1880, 
and the further sum of £227.4.8, on the thirtieth of June, 1880, for which 
sums Watson, Dunn & Co. duly aecounted to Jacob Dold. The libelant, after 
paying the necessary expenses of saving and marketing the méats abandoned 
to it, received, as net proceeds of salvage, on the twenty-sixth of May, 1880, 
the sum of £676.14.1, British sterling. Part of the cargo of the Montana 
consisted of 200 baies of eotton, shipped on board of the Montana at New 
York, by Samuel B. Jones, gênerai agent, on account of Alexander Burgess, 
a merehant of Nashville, Tennessee, who owned the eotton, to be transported 
to Liverpool, and to be delivered there to order, under bill of lading which is 
Exhibit N to said consent. At or before the time of shipment, the libelant, 
under its policy No. 51,122, and its eertiflcate No. 21,141, issued to said 
Burgess, said eertiflcate being payable to his order, said policy being Exhibit 
L to said consent, and said eertiflcate being Exhibit M to said cousent, in- 
sured said Burgess, on said 200 baies of eotton, in the sum of $13,500, which 
was the value of said eotton, against ail dangers and périls of the seas. The 
said Jones indorsed said bill of lading in blank, and delivered it to said Bur- 
gess, and said Burgess consigned the said baies of eotton to Brancker, Box- 
well & Co., of Liverpool, England, for sale on his account and risk, and at 
the same time forwarded to them said bill of lading and eertiflcate of Insur- 
ance. The said baies of eotton were shipped on board the Montana, at New 
York, in good order and condition, and were partlylost, and partly damaged, 
by the stranding of the Montana, and a portion of the consignraent was 
abandoned to the libelant, and it accepted the abandonment, and paid to 
Brancker, Boxwell & Co., on account of the correctly adjusted loss of and 
damage to the said baies of eotton, the sum of £319.19.9, British sterling, 
on the eleventh of June, 1880, and the further sum of £118.17.1, on the 
twelfth of September, 1881, for which sums Brancker, Boxwell & Co. duly 
aecounted to said Burgess. The libelant, after paying the necessary expenses 
of saving and marketing the baies of eotton abandoned to it, recoveredy as net 
proceeds of salvage, the sum of £157.19.6, British sterling, on the first of 
September, 1880, 

And the court also found the following conclusions of law : 
The stranding of the Montana, and the conséquent loss of and damage to 
her cargo, having been the direct resuit of the négligence of the master and 
offieers of the steamer, the respondent is liablé therefor. The libelant was 
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duly subrogated to the rights of the Insured against the carrier for the loss 
of and damage to the cargo insured by the libelant, and is therefore entltled 
to recover froro-the respondent the amount of such loss and damage. The 
libelant is entitled to a decree against the respondent for the foUowing sums, 
according to the report of the commissioner contained in the apostles: On 
aceount of the wheat, tlie sum of .$27,500, with interest thereon f roui June 
12, 1880, lésa the sum of $5,191.52 salvage, with interest thereon fi-om Sep- 
tember 1, 1880; on aecount of the méat, the sum of $3,895.77, with interest 
thereon from May 26, 1880; on aceount of the cotton, the sum of $3,313.39, 
with interest thereon from September 1, 1880; and for its costs in the district 
court, taxed at the sum of $201.08; and for its costs in this court, to be taxed. 

In the second above-entitled case (Phénix Ins. Co. v. Same) the 
court made and filed findings of fact and conclusionB of law similar 
to those in the first above-entitled case. And the court also made 
and filed the following opinion in the two cases mentioned above. 

William Allen Butler and Thomas E. Stillman, for libelants and 
appellees. 

Franklin A. Wilcox, for claimants and appellants. 

Blatchford, Justice. The libels in thèse cases allège the ship- 
ment of the goods on the Montana in good order, and the agreement 
of the respondent to deliver them in like good order at Liverpool ; 
that she was one of a Une of steamers that the respondent ran be- 
tween New York and Liverpool; that the respondent was a common 
carrier of passengers and cargo between those ports ; that the respond- 
ent received the cargo and passengers of the Montana on this voyage 
as a common carrier; and that the respondent failed to deliver the 
goods as agreed, but they were lost or destroyed and damaged by the 
stranding of the Montana. The particulars of the voyage and strand- 
ing are'set forth, and it is alleged that the stranding and loss were 
due to the négligence of those managing the steamer in proceeding 
at too high a rate of speed, in not having a sufficient lookout, in go- 
ing upon an improper and dangerous course, in not making due allow- 
ance for the influence of the ebb-tide, in not having or in not using 
and properly using the usual and proper outfit and appurtenances of 
an océan steamer, and, among others, the lead and the compass, and 
in not so heeding the shore lights and signais as would hâve indicated 
to them her dangerous position, and would hâve enabled them to re- 
gain and keep in a position of safety. The libels allège Insurance 
by the libelants on the goods to amounts equal to or less than their 
value, payment of or liability for moneys as and for the total loss or 
damage of the goods, damage equal to or greater than the amount of 
the Insurance, and the subrogation of the libelants to the rights of the 
assured for the breaches of contract by the respondent. 

The answers deny that the respondent was a common carrier. They 
set up as défenses that the Montana was registered at Liverpool, 
which was her home port, where the respondent carried on its busi- 
ness, having an agency at New York; that the goods were received un- 
der biils of lading, which constituted the contracts ; that the respond- 



THE MONTANA. 721 

ent assumed no greater risks than are expressed în the bills oi ladîng ; 
and that the loss or damage to the goods was by périls of the sea, and 
by causes in respect of which the respondent was exempt from liabll- 
ity by law and by the bills of lading, The answers set forth the par- 
ticulars of the voyage and the stranding, and deny négligence, and 
allège that in respect to the employment of a skilled and licensed 
master and officers, and the careful observation by them of the élé- 
ments, and everything which would, in the exercise of ordinary human 
skill, enable them to détermine and judge the position of the vessel, 
and to navigate her accordingly, and in respect to her seaworthiness 
and outfit, and everything within the reasonable limits of skill and 
foresight, the respondent complied with its contracts, and with ail the 
requirements of law. 

The bill of lading, Exhibit G, in the first-entitled case, is a through 
bill of lading issued at Nashville, Tennessee, headed, "Overland and 
Océan Bill of Lading, Louisville & Nashville and South & North Ala- 
bama Eailroad, and the Williams & Guion Steam-ship Company, from 
Nashville, Tennessee, to Liverpool, England." It covers 800 baies 
of cotton, stated to be "shipped in apparent good order," and "to be 
delivered in like good order and condition, * * » under the fol- 
lowing terms and conditions, viz. : That the said L. & N. and So. & 
No. Ala. Eailroads, and their connections which receive said property, 
shall not be liable for * * * loss or damage on any article or 
property whatever by fire or other casualty while in transit, or while 
in deposit or places of transhipment, or at dépôts or landings at ail 
points of delivery; nor for loss or damage by fire, collision, or the 
dangers of navigation while on seas, rivers, lakes, or canals. * * * 
It is further agreed that said L. & N. and So. & No. Ala. Railroads 
and connections shall not be held accountable for any damage or 
deficieney in packages after the same shall hâve been receipted for 
in good order by consignées or their agents at or by the next car- 
rier beyond the point to which this bill of lading contracts. ♦ » • 
It is further stipulated and agreed that in case of any loss, détri- 
ment, or damage donc to or sustained by any of the property herein 
receipted for during such transportation, whereby any légal liability 
or responsibility shall or may be incurred, that company alone shall 
be held answerable therefor in whose actual custody the same may 
be at the time of the happening of such loss, détriment, or damage, 
and the carrier so liable shall hâve the full benefit of any insurance 
that may hâve been effected upon or on account of said goods. And 
it is further agreed that the amount of the loss or damage so accru- 
ing, so far as it shall fail upon the carriers above described, shall be 
computed at the value or cost of said goods or property at the place 
and time of shipment under the bill of lading. This contract is ex- 
ecuted and accomplished, and the liability of the L. & N. and^So. & 
No. Ala. Eailroads and their connections as common carriers there- 
under terminâtes on delivery of the goods or property to the steam- 
v.22F,no.l2— 46 
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ship Company at New York, when the liability of tixe steam-shîp com- 
mences, and not before. And it ia further agreed that the property 
«hall be transported from the port of New York to the port of Liver- 
pool by the said steam-ship company, with liberty to ship by any other 
fiteam-ship or steam-ship line, subject to the following terms and con- 
ditions, viz. : To be delivered * * * in the like good order and 
condition at the aforesaid port of Liverpool, (the aots of God, * * * 
barratry of master or mariners, * * * losa or damage resulting 
irom • * * risk of craft * * • at sea in craft or on shore, 

* • * or any other accidents of the seas, rivers, and steam navi- 
gation, of whatever nature or kind soever, excepted; whether any one 
ox more of ail such exceptions arise, oocur, or are in any way ocoa- 
sioned from or by the négligence, default, or error in judgment of the 
master, mariners, engineers, or others of the crew, or of any of the 
servants or employés of the ship-owners, or otherwise however.) * * * 
Notice. In accepting this bill of lading the shipper or agent of the 
owner of the property carried expressly accepts and agrées to ail its 
stipulations, exceptions, and conditions, whether written or printed." 
The bill of lading is dated at Nashville, Tennessee, February 4, 1880, 
and is signed "B. P. Champb, G. A., Agent severally, but not jointly." 

The bill of lading, Exhibit H, in the first-entitled case, is like Èx- 
hibit G, except that it is for 150 baies of cotton by other shippers, 
and is dated February 5, 1880. The bill of lading, Exhibit J, in the 
first-entitled case, is like Exhibit H, except that it is for 100 baies 
of cotton, and is dated February 12, 1880. The bill of lading, Ex- 
hibit P, in the first-entitled case, is dated at New York, March 1, 
1880, and covers 22 boxes of bacon and four tierces of hams, shipped 
in good order, and to be delivered in like good order and condition, 
at the port of Liverpool, "(the act of God, » * * barratry of mas- 
ter or mariners, * * • loss or damage resulting from * * * 
any of the following périls, whether arising from the négligence, de- 
fault, or error in judgment of the master, mariners, engineers, or 
others of the crew, or otherwise howsoever) excepted, namely, risk of 
craft, * * * at sea in craft, or on shore, * * * or from the 
conséquences of any damage or injury thereto, howsoever such dam- 
age or injury may be caused, * » * stranding, or other péril of 
the seas, rivers, or navigation, of whatsoever nature or kind soever, 
and however such * * * stranding, or other péril may be caused. 

* * * In accepting this bill of lading, the shipper, or other agent 
of the owner of the property carried, expressly accepts and agrées to 
ail its stipulations, exceptions, and conditions, whether written or 
printed." 

The bill of lading, Exhibit G, in the second-entitled case, is like Ex- 
hibit P in the first-entitled case, except that it is for 16,441 28-60 
bushels of wheat, in bulk and bags, by other shippers, and is dated 
February 28, 1880. The bill of lading, Exhibit H, in the second-en- 
titled case, is a through bill of lading, issued at Buffalo, New York, 
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headed, "Foreign Bill of Lading. S. S. Montana, New York Central & 
Hudson Biver Bailroad Company, and the Guion Line Steam-ship 
Company, from Buffalo to Liverpool." It covers 100 boxes of mid- 
dles, stated to be shipped "in apparent good order," and to be "sub- 
ject to ail the conditions expressed in the customary forma of bills of 
lading in use by said steam-sbips or steam-ship company at time of 
shipment," and "to be delivered in like good order and condition, 

* * * under the following terms and conditions, viz. : That the 
said New York Central & Hudson Eiver Eailroad Company, and its 
connections which receive said property, shall not be liable • • * 
for loss or damage on any article of property whatever, by fire or other 
casualty wbile in transit, or while in deposit or places of transhipment, 
or at dépôts or landings at ail points of delivery ; nor for loss or damage 
by fire, collision, or the dangers of navigation while on seas, rivera, 
Iakes, or canals. * * * It is further agreed that said New York 
Central & Hudson Eiver Eailroad Company and its connections shall 
not be held accountable for any damage or deficiency in packages after 
the same shall bave been receipted for in good order by consignées or 
their agents, at or by the next carrier beyond the point to whicb this 
bill of lading.contracts. * • * It is further stipulated and agreed 
that in case of any loss, détriment, or damage done to or sustained 
by any of the property herein receipted for during "feuch transporta- 
tion, whereby any légal liability or responsibility shall or may be 
incurred, that company alone shall be held answerable therefor in 
whose actual custody the same may be at the time of the happening 
of sucb loss, détriment, or damage, and the carrier so liable shall 
hâve the fuU benefit of any Insurance that may bave been effected 
upon or on account of said goods. And it is further agreed that the 
amount of loss or damage so accruing, so far as it shall fall upon the 
carriers above described, shall be computed at the value or cost of the 
said goods or property at the place and time of shipment under this 
bni of lading. This contract is exeouted and accomplished, and the 
liability of the New York Central & Hudson Eiver Eailroad Company 
as common carriers thereunder, terminâtes on the delivery of the goods 
or property to the steam-ship company at New York, when the liabil- 
ity of the steam-ship company commences, and not before. And it 
is further agreed that the property shall be transported from the port 
of New York to the port of Liverpool by the said steam-ship company, 
with liberty to ship by any other steam-ship or steam-ship line, sub- 
ject to the following terms and conditions, viz.: To be delivered 

* * * in the like good order and condition at the aforesaid port 
of Liverpool, England (the act of God, * * * barratry of mas- 
ter or mariners, * * » loss or damage resulting from * * * 
risk of craft • * * at sea, in oraft, or on shore, * * * or 
any other accidents of the seas, rivers, and steam navigation, of what- 
ever nature or kind soever, excepted ; whether any one or more of ail 
such exceptions arise, ocour, or are in any way oceasioned from or by 
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the négligence, default, or error in judgmenl of the master, marinera, 
engineers, or others of the crew, or of any of the servants or employés 
of the ship-owners, or ofcherwise, however.) * * * Notiob. In 
accepting this bill of lading, the shipper, or the agent of the owuer 
of the property carried, expressly accepts and agrées to ail its stipu- 
lations, exceptions, and conditions, whether written or printed." The 
bill of lading is dated at Buffalo, February 28, 1880, and is signed, 
"S. Stkandguaed, Agent severally but not jointly," and also contains 
the words, "Buffalo, N. Y., to Liverpool, Eng., via New York." The 
bill of lading, Exhibit I, in the second-entitled cause, is like Exhibit 
H in the second-entitled case, except that it is for 145 boxes of bellies, 
shoulders, and middles, The bill of lading, Exhibit N, in the second- 
entitled case, is like Exhibit P in the JQrst-entitled case, except that 
it is for 200 baies of cotton, and is dated March 2, 1880. 

The question of négligence on the Montana has been severely liti- 
gated ; but, on the f acta f ound, there is no roora for doubt as to the 
proper conclusion. Those facts are set forth in the findings of fact, 
and establish the négligence. It is not necessary to discuss the évi- 
dence. That was done in the décision of the district judge, and bis 
views and conclusions are, in the main, satisfactory. Taking the ac- 
count given by the master in his testimony, the district judge was of 
the opinion that it was untrue in important particulars; that it was 
not true that the ship ran only five minutes, and that at a slow speed, 
on an E. J S. course; that if the master did not note the length of 
the time that he ran on that course, he was guilty of gross négligence; 
and that, if he did note the time, it was incumbent on him to state 
it truly, and he had not done so. The district judge was also of the 
opinion that the ship, instead of passing the South Stack at a dis- 
tance of 15 miles, passed it close at hand, and that it was not true 
that the light changed its bearing to the master in one hour, with the 
ship at full speed on the course she was on, only two points. The 
district judge also commented upon the facts that the point marked 
by the master on the chart as that at which he lest the South Stack 
light, and changed his course to E. f- S., was a point where the Sker- 
ries light should hâve been in view, but was not; and yet it did not 
occur to him that that light and the South Stack light might be ob- 
scured by a fog, and that although both the South Stack light and 
the Skerries light ought to hâve been seen by him at the same time, 
if he was where he supposed he was, he did not allow a doubt to arise, 
nor exercise the reasonable care of using the lead when he changed 
his course to E. | S.; that the inability to see either of the two 
lights while on the latter course was indicative of a fog even before 
the North Stack gun was heard; that the doubling of the lookouts 
and the blowing of the whistle indicated that a fog was thought 
of ; that the testimony of the engineer that the engine went at full 
speed until just as the ship struck, is contradictory of the statement 
of the master that she ran at half speed on the E. | S. course, 
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and slow after ohanging baek again; and that to make this last 
change, after hearing the North Stack fog-gun abaft fais starboard 
beam, and knowing what it indicafced, and to keep on the new course, 
was a gross mistake. The conclusion of the district judge was that, 
on the master's own sbowing, he failed to use reasonable care and 
skill in navigating his vessel on hearing the North Stack gun; that 
such négligence caused the damage in question; and that it was not 
the resuit of a mère error of judgment. 

In addition to the foregoing views, which are justified by the évi- 
dence, and involve the conclusion that the master, when he changed 
his course from E. f S., had reasonable ground to believe that he 
had been mistaken ail along as to the position of his ship, and mis- 
taken as to the distance of the South Stack light from him during the 
time he saw it, it is to be remarked that, in determining on the 
course to run, on changing from E. | S., the master was bound not to 
ignore the fact that he had taken no cross-bearings of the South 
Stack light. The failure to take such cross-bearings might not alone 
be enough to conviet the master of négligence, but the recollection of 
the fact that he had not taken such cross-bearings, coupled with the 
recollection of the fact that he first saw the South Stack light in so 
unexpected a direction, and believed that he passed it at so unusual 
a distance, and with the failure to see the Skerries light inlosing the 
South Stack light, and with the hearing of the North Stack fog-gun 
abaft his starboard beams, stamp his action after hearing the gun 
as négligence, and not error of judgment. 

Stress is laid by the respondent on the provisions in the through 
bills of lading that "the carrier so liable shall hâve the fuU benefit of 
any insurance that may hâve been effected upon or on account of 
said goods." But that provision applies only to the transportation 
to New York, and not to the océan transit. The terms and conditions 
of the transportation to New York by the railroads and their connec- 
tions are separate and distinct in the through bills of lading from 
the terms and conditions of the océan transportation. The agent 
signs as "agent severally, but not jointly. " The terms and conditions 
of the océan carriage contain no clause as to the benefit of insurance. 
No such clause is found in the bills of lading dated at New York, not 
issued in connection with railroad transportation. The clause as to 
non-Hability for the négligence of the master or crew, or for any acci- 
dents of the seas, bowever happening, is common to ail the bills of lad- 
ing; and the respondent contends that under them it is not liable for 
the loBs in thèse cases. The district judge held that the respondent 
was a common carrier. The évidence shows that the steamers of 
the line carried to Liverpool grain, provisions, and cotton, and brought 
back British products, iron, coal, sait, and dry goods ; that they aiso 
carried passengers ; that the respondent advertised for cargo and pas- 
sengers, and carried gênerai cargo; that it refused to carry what 
woald taint other cargo, or be dangerous to passengers, or would 
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overload the vessel, but with those exceptions ît took what cargo was 
offered, if the rate of freight -was satisfactory ; and that the shipa 
sailed on regular advertised days, and had been running since 186C, 
and had a regular pier in New York and a regular landing- place in 
Liverpool. If this does not make the respondent and its ships com- 
mon carriers, nothing can do so. 

In 2 Kent, Comm. 598, it is said : "Common carriers undertake, gen- 
erally, and not as a casual occupation, and for ail people indifferently, 
to convey goods, and deliver them at a place appointed, for hire as a 
business, and with or without a spécial agreement as to priée. They 
consist of two distinct classes of men, viz. : inland carriers by land or 
water, and carriers by sea." It is also there said that "in the aggre- 
gate body are included * * * owners of ships, vessels, and ail water- 
craft, ineluding steam vessels and steam tow boats, belonging to in- 
ternai as weil as ooasting and foreign navigation." In 1 Pars. Marit. 
Law, c. 7, § 5, p. 173, it is said : "One who cardes by water, in the same 
way and on the same terms as a common carrier by land, is also a 
common carrier; or, in other words, it is not the land or the water 
which détermines whether a carrier of goods is a common carrier, but 
other considérations, which are the same in both cases," and a com- 
mon carrier is said (p. 174) to be "one who offers to carry goods for 
any person, between certain termini as on a certain route." 

It is contended for the respondent that a carrier of goods by a ves- 
sel may lawfuUy contract for exemption from liability for the négli- 
gence of his agents in charge of the navigation of the vessel. In 
New Jersey Steam Nav. Go. v. MerchanW Bank, 6 How. 344, the navi- 
gation Company, a carrier by water, by a steam-boat between New York 
and Providence, carried goods for one Harnden, under an agreement 
that he alone should be responsible for the loss or injury of any prop- 
erty committed to his care, and that no risk was assumed by or should 
be attached to the company, as proprietor of the steam-boat. Harnden 
was an expressman who carried, on the steam-boat, under that agree- 
ment, money, in specie, for the bank. The boat was burned through 
the négligence of the company in the equipment of the boat and the 
stowage of cargo, and the négligence of her officers on the voyage. 
The court treated the company as liable as a carrier, and considered 
the question as to how far its spécial agreement had qualified its com- 
mon-law liability. The court held that while a carrier might limit 
his liability by a spécial agreement expressly assented to by both 
parties, the agreement in that case could not be considered as stipu- 
lating for willful misconduct, gross négligence, or want of ordinary 
care, either in the seaworthiness of the vessel, her proper equipment 
and furniture, or in her management by the master and hands; that 
the burden was on the bank to show such négligence or want of care ; 
that that was shown ; and that the company was liable for the loss, 
notwithstanding the spécial agreement. In Railroad Co. v. Lockwood, 
17 Wall. 357, a drover was traveling on a railroad on a stock train 
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to look after his cattle, on a free pass, under an agreement by which 
he assumed ail risk of personal injury. He was injured while travel- 
ing on the stock train, and then saed the railroad company for dam- 
ages. Négligence on its part was proved and found by the jury. The 
suprême court held that the case, on its facts, was one of carriage of 
the drover for hire. The distinct question raised, as stated by the 
court, was whether a railroad company carrying passengers for hire 
can lawfully stipulate not to be answerable for their own or their serv- 
ants' négligence in référence to sueh carriage. 

The court says that a common carrier may, by spécial eontract, 
limit his common-law liability; that that was held in New Jersey 
Steam Nav. Co. v. Merehants' Bank; and that the case of Lochwood 
seemed to be almost precisely within the category of the décision in 
6 How. — the contracta in both cases being gênerai, exempting the 
carrier from ail risk, and the court in the case in 6 How. having held 
that it would not be presumed that the parties intended to include 
the négligence of the carrier or his agents in such exemption. The 
court then, in the Lockwood case, proceeds to examine the question 
whether common carriers may excuse themselves from liability for 
négligence,. It reviews the course of décisions in New York on the 
subject, and concludes that the courts of New York had earried the 
power of the common carrier to make spécial contracts to the extent of 
enabling him to exonerate himself from the effects of even gross 
négligence; but it proceeds to examine the question as one of gên- 
erai commercial law, arising in a fédéral court administering jus- 
tice in New York, and having equal and oo-ordinate jurisdiction 
with the courts of that state. It then discusses the cases on the 
subject in Pennsylvania, Ohio, Maine, and Massachusetts, and cites 
those in other states, and English cases, and cases as to both passen- 
gers and goods in the suprême court. Among the cases as to goods 
were York Co. v. Central R. R. S Wall. 107, and Express Co. y. 
Kountze, 8 Wall. 842. In view of ail thèse cases, it holds that a car- 
rier, having a regularly established business for carrying ail or certain 
articles, and espeoially if that carrier be a corporation created for the 
purpose of the carrying trade, and the carriage of the articles is em- 
braced within the scope of its chartered powers, is a common carrier ; 
that a spécial eontract about its responsibility does not divest it of 
that eharacter; that it cannot be permitted to stipulate for immunity 
for the négligence of its servants; that the business of a carrier is a 
public one, and those who employ the carrier hâve no real freedom 
of choice, and the carrier cannot be allowed to impose conditions ad- 
verse to public policy and morality ; that freedom from liability for 
losses through sheer accident, or dangers of navigation, which no 
buman skill or vigilance can guard against, or for losses of money, 
or valuable articles, liable to be stolen or damaged, unless apprised 
of their eharacter or value, or for like cases, is just and reasonable, 
and may be stipulated for; but that a public carrier cannot stipu- 
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late for exemptions -whioli are unreasonable and improper, and which 
amount to an abdication of the essential duties of his employaient ; 
that a stipulation for exemption from liability for négligence i8 not 
just or reafionable ; that a failure to exercise such care and diligence 
as are due from the carrier is négligence; and that the carrier re- 
mains liable for the négligence if the exemption stipulated for ia un- 
lav?ful. 

The court then formulâtes its conclusions thus : (1) A common 
carrier cannot lawfully stipulate for exemption from responsibility 
when such exemption is not just and reasonable in the eye of the 
law. (2) It is not just and reasonable in the eye of the law for a 
common carrier to stipulate for exemption from responsibility for the 
négligence of himself or his servants. (3) Thèse rules apply both to 
carriers of goods and carriers of passengers for hire, and with spécial 
force to the latter. (4) A drover traveling on a pass, such as was 
given in that case, for the purpose of taking care of his stock on the 
train, is a passenger for hire. Although the case of Lockwood was 
one of a passenger and not of goods, the court took pains to say that 
the rules it laid down were applicable to a carrier of goods. The rea- 
son assigned was that the principlea whicb demanded the existence 
of the rules in regard to passengers demanded that they should apply 
in regard to goods, though they applied with spécial force to passen- 
gers. Those principlea were fuUy discussed in the opinion. 

In Express Co. v. Caldwell, 31 Wall. 264, it is stated to be settled 
law that the responsibility of a common carrier may be iimited by an 
express agreement, if the limitation be such as the law can recognize 
as roasonable, and not inconsistent with Sound publie policy; and the 
cases in 3 and IT Wall, are cited as holding that such limitation can- 
not extend to losaes by négligence or misconduct. This view is again 
asserted in Railroad Co. v. Pratt, 22 Wall. 123 and in Bank of Ken- 
tiicky V. Adams Express Co. 93 U. S. l'74. Thèse cases involved goods 
carried on land. No légal distinction can be perceived between goods 
carried by a common carrier on land and goods carried by one on 
the océan, in respect to this question. It is urged, bowever, that the 
contract hère was to be chiefly performed on board of a British vessel, 
and to be finally completed in Great Britain, and the damage occurred 
in Great Britain, and that the law of Great Britain, which is asserted 
to be différent from the law hère, is applicable to the case. As to 
this suggestion it is sufficient to say that the answers espressly admit 
the jurisdiction of the district court asserted in the libels, and that it 
is not set up in the answers that the laws of Great Britain, or any 
other law than that of the forum, is applicable to the case, nor is the 
law of Great Britain, if it be différent, proved as a fact. The case 
must be deeided according to the law of the fédéral courts, as a ques- 
tion of gênerai commercial law. Aside from this, it may be said that 
there was nothing in thèse contracts of affreightment to indicate any 
contracting in view of any other law than the recognized law of such 
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foram in the United States as should hâve cognîzanoe of suîts on the 
contraets. 

As the libelants paid the losses and damage resulting from the nég- 
ligence for which the respondent was liable, they were subrogated to 
the rights of the insured, and are entitled to maintain thèse suits to 
recover what they so paid. Hall v. Bailroad Cos. 13 Wall. 367; 
The Monticello, 17 How. 152. 

It is urged for the respondent that as the libelants insnred thèse 
risks, and were paid for so doing, they should bear the loss; that by 
the contract the shipper was the insurer against the négligence, re- 
lieving the ship-owners of what would otherwise hâve been his risk, 
and reinsured the risk with the libelants; and that the agreement of 
the shipper to insure against the négligence gave him the insurable 
interest which he reinsured. The answer to this view is that the 
libelants insured the goods against the risks specified in the policies, 
which risks covered the damage in question, and that they are enti- 
tled to the rights of the shippers under the contraets; and, as the 
exemption agreed on would be of no avail as a défense to suits by 
the shippers, it is of no avail against the libelants in this forum. 
The policy of the maritime iaw to limit the liability of ship-owners is 
invoked, and it is urged that they ought to be allowed to limit their lia- 
bility by contract. The liability of ship-owners is limited by statute, 
(Kev. St. §§ 4282-4289,) and the extent to which such limitation 
is thus allowed may be eonsidered as indicating the views of con- 
gress as to how far législation ought to prescribe exemption. It is 
said in Bailroad Co. v. Lockwood, 17 Wall. 361, that thèse statutory 
provisions as then enacted in the act of March 3, 1851, (9 St. at 
Large, 635,) leaves the ship-owner liable to the extent of his ship 
and freight for the négligence and misconduct of his employés, and 
liable without limit for his own négligence. In section 1 of the act of 
1851 there was a proviso that nothing in the act contained should 
prevent the parties from making such contract as they pleased, ex- 
tending or limiting the liability of ship-owners. As to that clause, it 
is said in the same case that that proviso neither enacts nor affirms 
anything, but simply expresses the intent of congress to leave the 
rights of contracting as it stood before the act. But that proviso is 
not re-enacted in the Eevised Statutes, and as a portion of the sec- 
tion containing it is embraced in a section of the Révision, the pro- 
viso is repealed by force of section 5596. 

The amounts due to the libelants were ascertained by compétent 
and sufficient proofs, the exception of the respondent to such compe- 
tency and sufficiency having been waived and stricken out. There 
must be decrees for the libelants, with costs, for the amounts stated 
in the respective conclusions of Iaw âled. 
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The Montana. (Two Cases.)* 

(Oireuit Court, S. D. New York. August 21, 1884.) 
Practicb — Ambndmbnt of Plbading — New Allégations — Affeabance— Ad- 

MIBSION OP JUBISDICTION— ApPEAL. 

After the décision of thèse casea on the merits, (see ante, 715,) 8 motion 
was made in the circuit court by tiie respondent for leave to amend its answera 
80 as to qualify its appearance in thèse actions, and its admission of the juris- 
diction of the fédéral courts, and to set up and prove a law of Great Britain al- 
leged to be at>phcable to the cases, by which the liability of the respondent for 
the losses would be limited. Rule4of the circuit court provldesthat an ap- 
pealshall " state whether it is iatended, on the appeal, to make new allégations, 
to pray différent relief, or to seek a new décision on the facts, and the appel- 
lants shall be concluded in thls behalf, by the appeal flled." The pétition of 
appeal in thèse cases stated that the respondent, on the appeal, intended " to 
hâve the cause heard anew on the pleadings and proofs in the district court, 
and other proofs to be introduced in the circuit court." Ileld, that the respond- 
ent was concluded from making new allégations in the circuit court on the ap- 
peal ; that, having appeared unreservedly and admitted tUe jurisdiction of the 
district court, the respondent could not, in the circuit court, be permitted 
to change that to a qualiûed appearance and admi»sioa. 

In Admiralty. 

Butler, Stillman d Hubbard, for libelants. 
Beebe é Wilcox, for claimants. 

Blatohfobd, Justice. Iri the décision rendered by tbis court in 
thèse cases it was said ante, 728 : 

"It is urged, however, that the contract hère was to be chiefly performea 
on board of a British vessel, and to be flnally completed in Great Britain, and 
the damage oceurred in Great Britain, and that the law of Great Britain, 
which is asserted to be différent from the law hère, is applicable to the case. 
As to this suggestion, it is sufflcient to say that the answers expressly admit 
the iurisdiction of the district court asserted in the libels, and that it is not 
set up in the answers that the law of Great Britain, or any other law than 
that of the forum, is applicable to the case, nor is the law of Great Britain, 
if it be différent, proved as a faet. The case must be decided according to the 
law of the fédéral courts, as a question of gênerai commercial law. Aside 
from this, it may be said that there was nothing in thèse contracts o$ affreight- 
ment to indicate any contracting in view of any other law than the recognized 
law of such forum in the United States as should hâve cognizance of suits on 
the contracts. " 

In the décision rendered by the district judge he remarked (17 Fbd. 
Eep. 379) : "It is said, in behalf of the défendants, that their liabil- 
ity upon thèse bills of lading must be determined by the la.ws of En- 
gland. But the undisputed facts show that there is no ground for 
such a contention." The respondent now moves, in thèse cases, "for 
leave to amend the answers herein in the particulars mentioned and 
shown in the proposed amended answers hereto annexed, and for leave 
to prove the law of Great Britain, as therein prayed, and for such 

«Reported by R. D. «& Wyllys Benedict, of the New York bar. 
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other and further relief as may be just." The motion is made before 
decrees are signed. The allégations of the original answers, which 
are proposed to be amended, are thèse : 

"First. That the said the Liverpool & Great Western Steam Company, 
Limited, has duly appeared herein. * * * Tenth. The respondent dénies 
each and every allégation contained in the ninth article of the libel, except as 
herein admitted, and except that it admits the jurisdiction of this honorable 
court" 

The ninth article of the libel in each case was this : 

"Ninth. AU and singular the promises are true, and within the admiralty 
and maritime jurisdiction of this honorable court." 

The answers, if amended as proposed, are to oontaîn the following 
allégations, the parts not found in the original answerB being in 
italicB : 

"First. That the said the Liverpool & Great Western Steam Company, 
Limited, has duly appeared herein, but tmthout prejudioe to Us right to rely 
upon the hereinafter mentioned law of Great Britain as a ground of défense 
to the said libel. * * * Tenth. The respondent dénies each and every al- 
légation contained in the ninth article of the libel, except as herein admitted, 
and except that it admits the jurisdiction of this honorable court, without 
préjudice, however, to its right to rely upon the hereinafter mentioned law 
of Great Britain as a ground of défense to the said libel. * * * ffif. 
teenth. The respondent, further atiswering, says that the said steamer, at the 
time of the said accident, was sailing under theflag of Great Britain. Six- 
teenth. That the law of Great Britain, at ail the times mentioned in the said 
libel, enàbled ship-owners, by express oontract, to exempt themselves from lia- 
bilityfor the conséquences of any damages or injury to goods transported on 
their ships, howsoever thesamemight hâve been caused,whether arisingfrom 
négligence, default, or error injudgment ofthe master, marinera, engineers, 
or others of the crew, or otherioise. Seventeenth. That by the contraots for 
the transportation or carriage ofthe goods claimed to hâve been lost or dam- 
aged by the libelant, the respondent had expressly, and in conformity with 
the said law, exempted itself from any liability whatsoever. Eighteenth. 
That the said contraots îvere subject to and govemed by this said law." 

The affidavit of the proctor for the respondent, on which the mo- 
tion is based, says, "that the respondent contends that the question 
of its liability is govemed by and should be decided under the law of 
Great Britain; that by the said law the respondent would be exempt 
from liability to the libelants in thèse actions ; that no proof of the 
said law has been made, it having been understood by déponent that 
the same was reoognized by the libelants, and formai proof thereof 
would not to be required by them; that the question was argued, 
and référence and allusion made to the books of statutes and reports 
of décisions of Great Britain, withont objections on the part of libel- 
ants in the district court; that the libelants, in their brief of argu- 
ment before this court, expressly admit that such is the law of Great 
Britain, in the following words, viz. : * and in the English courts, 
which uphold to the fuUest extent the carrier's right to limit his lia- 
bility, and which seem to recognize some spécial reason in favor of 
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the privilège of exemption as applicable to the owners of vessels or 
steam-ships, as contradistinguished from land carriers;' that never- 
theless the libelants made the point in this court, and for the first 
time, that the proof had not been made; that the court in its said dé- 
cision has recognized this point, and held the same well taken; that 
great injustice may resuit to the respondent from this technicality, 
and it thefefore prays that it may be permitted to amend its answers 
in the said actions, so that they will aver the existence of the said 
law and its applîcability to thèse actions; that grave questions and 
doubts exist as to the power of the courts of the United States to dé- 
cide the questions involved in thèse actions without a référence to the 
said law; that the issues to décide this question, under the view taken 
by this court, are not properly raised by the answers of the respond- 
ent, it having appeared unreservedly, and admitted therein the juris- 
diction of the district court; that jurisdiction was obtained by the 
district court in thèse cases by process in personam, with clause of 
foreign attachment, under which property of the respondent was 
seized, and the respondent appeared in conséquence thereof; and 
that it was not intended by such appearance, or by the admission of 
the jurisdiction of the court, to waive its right to rely upon the said 
law as a ground of défense. It therefore prays that it also be per- 
mitted to amend its answers, so that they will qualify the appearance 
and admission of jurisdiction in this particular," and "that itmay be 
permitted to prove in this court the said law of Great Britain, and 
for such other relief as may be just." 

The libelants oppose this motion. Eule 24 of the rules in admi- 
ralty prescribed by the suprême court applies to and covers only 
amendments of informations and libels. Eule 51 of those rules ap- 
plies only to amending a libel. By rule 46 the circuit court has 
poWer in cases not provided for to regulate its practice in such man- 
ner as it shall deem most expédient for the due administration of 
justice in suits in admiralty. Eule 52 contemplâtes that there shall 
be a "prayer for an appeal" in the district court, and that such paper 
shall form a part of the record to be transmitted to the circuit court 
on appeal. This court has promulgated rules in regard to appeals 
in admiralty as follows : 

"Kule 3. Every appeal to the circuit court, in a cause of admiralty and 
maritime jurisdiction, shall be in writing, signed by the party, or his proctor, 
and delivered to the clerk of the district court from the decvee of which the 
appeal shall be made; and it shall be returned to the court, with the nec- 
essary documents and proceedings, within twenty days, and by the llrst day 
of the next term after the delivery thereof to the clerk, unless a longer time 
is allowed by the judge. 

"Kule 4. The appeal shall briefly state the prayers, or allégations, of the par- 
ties to the suit, in the district court, the proceedings in that court, and the 
decree, with the time of rendering the same. It shall also state whether it 
is intended, on the appeal, to make new allégations, to pray différent relief, 
or to seek a new décision on the facts, and the appellants shall be concluded 
in this behalf , by the appeal filed. " 
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The final decrees of the district court in thèse cases were filed and 
entered February 19, 1884. On the twenty-ninth of February, 1884, 
a notice of appeal by the respondent was filed in the district court in 
each case. On the sixth of May, 1884, a pétition of appeal in each 
case was filed in the district court. The pétition compiles with rule 
4 of this court, and says: "and on the said appeal it intends to hâve 
the said cause heard anew on the pleadings and proofs in the district 
court, and other proofs to be introduced in the said circuit court." 
The pétitions of appeal do not state that the appellanfcs intend to 
make new allégations in this court on the appeals. They are, there- 
fore, concluded in that behalf by the appeals filed. The respondent, 
having stated in its answer that it had duly appeared in each suit, 
cannot be permitted now to state that it made a qualified appear- 
ance. It does not appear that it made a qualified appearance, or 
^other than an absolute appearance. The respondent having admit- 
ted in its answers the jurisdiction of the district court, cannot be per- 
mitted now to change that admission to a qualified admission. The 
making of thèse allégations in the answers was not influenced by 
anything but the facts of the case as then before the respondent. 
There was no mistake or misapprehension of fact, and there is no 
suggestion that the respondent did not know then ail it knows now 
in regard to the facts of the case. The allégations that the steamer 
was sailing under the British flag, and that the contracts purported 
to exempt the respondent from liability, and as to what the law of 
Great Britain was, are allégations of facts known to the respondent 
when the answers were filed. The allégation that the contracts were 
subject to and governed by the law of Great Britain, as an allégation 
of fact or law, does not set up anything newly discovered; and if 
it is intended to set up a new défense beyond any set up before, it is 
such a new allégation as rule 4 of this court, as to appeals, was in- 
tended to eut off, unless the pétition of appeal should state an inten- 
tion to make new allégations in this court. That rule is a reasonable 
one, and is calculated to promote the due administration of justice 
in suits in admiralty. The motion is denied. 
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The State op Maine. (Four Cases.) 
{District Oourt, S. D. Nm York. Deoember 31, 1884." 

1. Bbamen's Wages— Advancb "Wagbs — AcT OP JuNE 26, 1884. 

The act of June 26, 1884, f orbidding advances of wages to seamen, is not appli- 
cable to the shipment of seamen in foreign ports. 

2. Bamb— Making Acts op Ship-Mastees in Fobeign Jubisdiotion Cbiminal. 

Though congresa may possibly make acts done by American ship-masters 
■withln a foreign jurisdiction criminal, thougii légal by the laws of the port 
•where the acts are committed, such an intention is not to be presumed from 
gênerai language merely, which may be fullysatisfled byits application withln 
the jurisdiction of the United States, but should only be inferred from spécifie 
indications of an intention to include acts done in foreign territory. 

3. Same — OoNSTRUCTiorr op Act of Oonguess. 

The gênerai purpoaes of the above act, as well as some of its spécifie provis- 
ions and its necessary results, indicate a contrary purpose in this case. 

4. Same — Voochbrs— Witnesses Disckedjtbd. 

A master in Antwerp, having unsuocessfully endeavored to procure necessary 
seamen without an advance of wages, subsequently shipped several seamen, 
agreeing through the consular office to pay their bacli board billa, on account 
of their wages, by their consent, and upon vouchers signed by them ; and such 
bills were paid. Upon arrivai at this port some of the seamen ref used to allow 
the déductions under the above act, and libeled the vessel, and also denied their 
own vouchers. Held, their testimony being discredited, that the bills paid 
were valid offsets to tlieir wages. 

In Admiralty. 
■ Alexander é Ash, for libelants. 

Henry D. Hotchkiss, for claimant. 

Brown, J. In August, 1884, the American shîp State of Maine, 
being at anchor at Antwerp, and in need of seamen there, shipped 
a crew, of whom the libelants were a part. Before doing so the cap- 
taifi in vain endeavored to procure a crew without making any ad- 
vances of wages or paying any sailors' bills there, He was subse- 
quently able to obtain a crew only upon providing for the payment of 
certain bills for board that were claimed to be due from the men 
there. The men were shipped under the supervision of the Ameri- 
can consul at Antwerp, and the bills were paid by the captain through 
him. The correctness of thèse bills in each case was certified by the 
signatures of the seamen. Upon arrivai at this port the crew left 
the ship, according to the master's statement, without being dis- 
charged, and before she was fairly made fast. In rendering his ac- 
count to the shipping commissioner at this port the captain charged 
against the varions members of the crew the amount of the bills 
that he had paid in their behalf, the vouchers for which were pro- 
duced, signed by the men, as above stated. The majority of the 
crew accepted the balances due to them. Four of the libelants in- 
sisted on their full wages under the act of June 26, 1884, and in their 
testimony they deny that the bills were owed by them, and also deny 
their signatures to the vouchers, 

The most important question presented is whether the act of Juue 
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26, 1884, known as the Dingley Ml, applîes to tbe shipment of sea- 
men in foreign ports, as is claimed by the counsel for the libelants. 
Section 10 of that act provides — 

"That it shall be, and is hereby, made unlawful, in any case, to pay any sea- 
man wages before leavingthe port at which such seaman maybe engagea, in 
advance of the timé when he bas actually earned the same, or to pay such ad- 
vance wages to any other person, or to pay any person, other than an ofiBcer au- 
thoiized by act of congress to collect lees for such service, any rémunération 
for the shipment of seamen. Any person paying such advance wages, or such 
rémunération, shall be deemed guilty of a misdemeanor, and, upon conviction, 
shall be punished by a fine of not less than four times the amount of the 
wages 80 advanced or rémunération so paid, and may be also imprisoned for 
a period not exceeding six montlis, at the discrétion of the court. The pay- 
ment ol such advance wages or rémunération shall in no case, except as 
herein proyided, absolve the vessel, or the master or owner thereof, from f uU 
payment of wages af ter the same shall hâve been actually earned, and shall 
be no défense to a libel, suit, or action for the recovery of such wages: pro- 
vided, that this section shall not apply to whaling vessels: and provided fur- 
ther, that it shall be lawful for any seaman to stipulate in his shipping agree- 
ment for an allotment of any portion of the wages which he may earn to his 
wife, mother, or other relative, but to no other person or corporation. And 
any person who shall falsely daim such relationship to any seaman, in ordèr 
to obtain wages so allotted', shall, for every such offense, be punishable by a 
fine of not exceeding flve hundred dollars, or imprisonment not exceeding 
six months, at the discrétion of the court. This section shall apply as.well 
to foreign vessels as to vessels of the United States, and any foreign vessel, 
the master, owner, consignée, or agent of which haa violated this section, or 
induced or connived at its violation, shall be refused a clearance from any 
port of the United States." 

The language of this section is doubtless broad enough to embrace 
the shipment of seamen in foreign ports, as well as in ports of the 
United States; but statutes must be interpreted and applied accord- 
ing to their intention. The act, it will be perceived, is pénal, as well 
as remédiai. Whatever the act prohibits may, if committed, be pun- 
ished by six months' imprisonment. There seem to me to be control- 
lingTreasons why the shipment of seamen in foreign ports cannot be 
considered as within the intention, and hence not within the proper 
construction, of this act, 

1. Statutes hâve no extraterritorial force. The shipment of sea- 
men in a foreign port, and the payment either of advance wages or of 
bills previously incurred, as in this case, as an advance of wages, are 
acts done andcompletedwbolly upon foreign soil; and therefore whoUy 
beyond the juriadiction of this country. If American vessels be treated 
as a part of the territory of the United States, and within its jurisdic- 
tion, though in foreign ports, still, acts like the présent, that are not 
done upon shipboard, but, as I hâve said, are completed upon land 
prior to the seamen's coming aboard, and as a means of procuring them 
to do so, would not be done within the territorial iurisdiction of this 
country. Every presumption is against the supposition that congress 
had any intention to legislate in référence to acts done and completed 
whoUy beyond its jurisdiction. And while congress might, perhaps, 
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subjeet ihe masters of American vessels, upon their return to this 
country, to punishment for acts done upon foreign soil, though suoh 
acts were lawful there, still, such an intention would npt be presumed 
Nor is such an intention sufficiently indicated by mère gênerai lan- 
gaage, that can be fuUy satisfied by its application to ail such acts 
committed within the territorial jurisdiction of the United States. 
The intention to include acts done on foreign territory would only be 
inferred from some spécifie provisions, showing an indisputable in- 
tention to make the statute applicable to acts committed beyond our 
territorial jurisdiction. The provisions of this statute are notof that 
spécifie character. 

2. The gênerai purpose of thia act is indicated by its title. Its 
varions provisions, as well as the well-known cireumstances which led 
to its passage, show that it was passed in order to correct certain 
practices and to reform certain abuses to which seamen were subjeet 
in the ports of this country. It is scarcely crédible that in passing 
this act congress intended to undertake to correct similar evils in ail 
parts of the world, if they everywhere exist, It had in view the re- 
forms which were deemed necessary in our own ports, over which it 
had control; and there, presumably, its intention ends. 

3. Having no power to carry out any such reforma in foreign ter- 
ritory, it is, again, scarcely crédible that congress intended by this sec- 
tion to place American ships at a great disadvantage as compared 
with other ships in foreign ports, by preventing their obtaining seamen 
upon the same terms available to foreign vessels. This section, if ap- 
plied to our vessels in foreign ports, would be wholly futile as regards 
the correction of any similar abuses there; and it would hâve no 
other practical effect than to oripple and disable our own shipping in 
foreign ports. This is a resuit clearly foreign to the purpôses of this 
act. "AU laws," say the suprême court in U. S. v. Kirby, 7 Wall. 486, 
"should receive a sensible construction. General terms should be so 
limited in their application as not to lead to injustice, oppression, or 
an absurd conséquence. It will always, therefore, be presumed that 
the législature intended exceptions to its language which would avoid 
results of this character. Tbe reason of the law in such cases should 
prevail over its letter." Carlisle v. U. S. 16 Wall. 153. 

4. The final clause of section 10, which déclares that "this section 
shall apply as well to foreign vessels as to vessels of the United States," 
and that in case of violation a clearance shall be refused them, fur- 
nishes a spécifie indication that congress did not in this section refer 
to the shipment of seamen in foreign ports, but bad in view acts done 
in this country alone. For it is manifest that, as against foreign 
vessels in foreign ports, not only would this whole section be mère 
brutum fulmèn, but the spécifie provision just referred to would be 
wholly inapplicable. Its only possible légal application to foreign 
vessels would be as regards their acts while within the ports of this 
country. And as the intent of the section is clear to make no dis* 
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crimmation between foreîgn vessels and domestio vessèls, and as the 
eection as to foreign vessels cannot possibly be applied as regarda 
their acts done in foreign ports, it follows that the whole section must 
be deemed intended to apply to the ports of this country only. 

For thèse reasons I must consider the act in question inapplicable 
to the présent case. I am obliged to discrédit the testimony of the 
seamen in this case, who deny their signatures to the vouchers and 
testify that they did not owe the debts stated. The handwriting of 
each is peculiar, and corresponds so entirely with their signatures to 
the dépositions; and their testimony in regard to some other circum- 
stances is discredited to such an extent, that I am obliged to consider 
their testimony as unworthy of belief. The circumstances of their 
attesting thèse bills, and the delivery of the vouchers to the consular 
agent, satisfy me that thèse bills were paid by their procurement and 
assent, and should stand charged against them. The seamen will be 
allowed, therefore, only the amounts due to them according to the 
master's account, deducting thèse advances. As thèse amounts were 
offered to them before suit and were refused, no costs will be aliovred. 
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Smith, as Ex'r, v. MoKn-iiOP. 

{Dittrict Court, iS, D. New York. December 20, 1884.) 

L CoixisioK— Steamer aito SAniiua Vessei, — Change of Courbe — RniiB 23— 
Sailing Vbssel in PA0LT — Ofp Courbe. 

Where a sloop was beating up the East river past Blackwell's island, and the 
steamer R., coming down, undertook to keep out of the way by passing very 
near the westerly shore, leaving abundance of room for the maneuvers of the 
sloop, and the sloop, when upon her starboard tack, ran into the steamer, be- 
ing, at the time, at least from three to five points ofE her course, whlch wâs by 
Ihe wind, held, that the sloop was ■wholly to blâme for the collision, for either 
intentionally changing her course by paying ofE in the direction of the steamer, 
or for negligently allowing the sloop to pay ofiE much in excess of what was 
necessary in tacking, and that this fault was the direct cause of the collision. 

2. Samb — State Statute. 

The State statute requiring steamers to keep in the middle of the East river 
does not apply above the southerly end of Blackwell's island. The course of 
the steamer close to the westerly shore hdd prudent and justifiable. 

In Admiralty. 

Hyland & Zabriskie, for McKillop. 

Butler, Stillman é Hubbard and W. Mynderse, for Smith and the 
Bosedale. 

Brown, J. On the thirteenth of April, 1883, as the steamer Bose- 
dale was coming down the East river, abreast of Blackwell's island, 
at the rate of from 16 to 18 miles an hour, the sloop Alida was seen 
v.22F,no.l2— 47 
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beating up mth. & strong flood-tide, the wind being about N. E. The 
course of the river there is about N, N. E., and the ohannel only from 
600 to 800 feet wide. When in the vicinity of Seventieth street, the 
sloop, being then upon her starboard tack, and heading towards the 
New York shore, struck the steamer on her port wheel-house, causing 
Bome damage to both vessels, for which thèse cross-libels were âled. 
The sloop, when first seen from the Eosedale, was heading towards 
the New York shore. Shortly afterwards, she taoked and headed to- 
wards the Blackwell's island shore, when the Eosedale, according to 
her own testimony, ported and went as near to the New York shore 
as possible, shaping her course within less than 100 feet of the shore; 
and, according to her witnesseB, she kept within that distance of the 
west shorej expecting thereby to keep out of the way of the sloop. 
After reaching near the Blackwell's island shore the sloop again tacked 
towards the New York shore, and ran upon the steamer, as above 
stated. 

The sloop's witnesses say that the place of collision was not more 
than one-third of the distance across from Blackwell's island.^ A dis- 
interested witness, who was in the pilot-house of the steamer, con- 
firms the steamer's testimony; and I must hold that the steamer, at 
the time of collision, was near to.the western shore. They state, 
also, that the sloop, at the time of the collision, was heading a little 
down river; while the slodp's witnesses say that she was heading 
about directly across the river. There was a good sailing breeze, and 
the sloop was going at the rate of at least four knots. She could 
easily sail within from five to six points of the wind. Her witnesses 
say that in coming about, the sloop is liable to pay off from one to 
two points from her true course. Admitting this, it does not explain 
why the sloop should hâve been suffered to head directly across the 
river, as her own witnesses admit, or somewhat down river, as the 
steamer's witnesses assert. This was at least from three to five 
points off from her course, and much in excess of her liability to pay 
off in tacking. Besides, as the collision was on the western side of 
the river, the sloop, if properly handled, would hâve picked up and 
reached her true course some time before coming to the place of col- 
lision. I cannot find any explanation of the course and heading of 
the sloop prier to the collision compatible with ordinary care or skill 
in navigation on her part. ïïad she kept her proper course on her 
starboard tack, as required by rule 23, no collision would hâve hap- 
pened. The captain of the steamer supposed the sloop would go 
astern ; she would hâve done so had she been kept up to the wind on 
her proper course, as she might and ought to bave kept, and as the 
steamer had a right to suppose she would be kept. The statutory 
rule that requires steamers to keep in the middle of the East river 
applies only "between the Battery * * » and Blackwell's island." 
4 Edm. St. 60. In going very near ta the west shore, the steamer 
violated no rule or régulation of navigation, and I am inclined to 
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think adopted, as she claîmB she did adopt, ihe mosi prudent course. 
She left plenty of room for the sloop, and had a right to assume 
that the latter would keep her proper course in beating. As thé 
sloop's failure to do so was the reaî cause of the collision, and no 
definite fault oontributing to the collision appears on thé part of the 
steamer, I am constrained to dismiss the libel with costs in the ârst 
case, and to decree for the libelants with costs in the second. 



The Thomas P. Wat, etc. 
[District Court, 8. B. New York. December 20, 1884.) 

Collision — Kule 23— Chakge of Courbe — Depautube Imuatbbial. 

Where a steamer ran into a yacht sailing on the wind, the steamer having 
flrst proposed to go astern of the yacht, but afterwards changed and undertook 
to gc'ahead of her, allegmg that the yacht changed her course by lufflng, and 
the libel also statlng that the yacht did what she could to keep out of the way, 
hdd, upon the facts, that the yacht did not lufl, but paid ofE; that though this 
■was a departure by the yacht from raie 23, requiring her in such a case to keep 
her course, yet such departure was, in this case, immaterial, because it did not 
contribute to the collision, but tended to avert it, and that the steamer was 
wholly in fault, through lack of promptness iu taking measures to keep out of 
the way. 

In Admiralty. 

Howard A. Sperry and J. A. Hyland, for libelant. 

Butler, Stillman é Hubbard and W. Mynderse, for claimants. 

Brown, J. On the eleventh of September, 1883, as the yacht Arïel 
was beating up the Kills off West New Brighton, Staten island, she 
came in collision with the steam-boat Thomas P. Way, bound down, 
on her way from New York to Newark. The Kills at this point is 
about one-third of a mile wide. The collision was about 200 feet 
from the Jersey shore. The port bow of the Way struck the star- 
board bow of the yacht, carrying her along under her guards for 
some little distance, when, by backing, the steamer cleared and passed 
astern. The Way was going down the middle of the Kills at the 
rate of about 12 miles an hour, The yacht, having previously neared 
the Staten island shore, was seen to tack, corne about, and make 
nearly aeross the Kills towards the Jersey shore. When about 600 
to 700 feet distant from the Way, the latter, without changing her 
wheel, slowed down in order to pass under the stem of the yacht, 
which was then on the steamer's port bow. The captain of the 
steamer testifies that after this slowing, and while the Ariel was still 
upon his port bow, and when about 500 or 600 feet off, she came up 
into the wind, apparently designing to tack again towards the Staten 
island shore ; and that he thereupon ported his wheel, and started up 
fulî speed in order to pass ahead of the yacht, but that soon after- 
wards, when the yacht was about 400 feet away, she paid off again. 
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•when he îmmediately stopped and reversed his engînes, but too lato 
to avoid contact with the yacht, though the steamer at the collision 
had nearly stopped her forward course. 

I hâve no doubt, upon the évidence, that the yacht did not "keep 
her course" upon her starboard tack, as required by the letterof rule 
23, when the Way was nearly approaching her. The only change, 
however, which the évidence, aside from the captain's testimony, 
supports, is the change made by paying oflf more to the westward. 
This change conld not bave possibly contributed to the collision in this 
case, and hence is immaterial. Waring v. Clarke, 5 How. 465; The 
E. A. Packer, 20 Fed. Eep. 327; Cayzer v. Carbon Go, 9 App. Cas. 873. 
It tended, in fact, to postpone the collision, and gave to the Way more 
time for stopping. The yacht being in full view, and the channel 
unobstructed, the responsibility for the collision must rest wholly 
upon the steamer, under rule 20, unless some violation of the rules 
by the yacht tended to mislead the steamer and to thwart her efforts 
to avoid the collision. The yacht' s paying ofï eould not in this case 
bave done either. That is not the change alleged or complained of 
by the steamer, She insists, and her défense must rest wholly upon 
this claim, that the Ariel luffed, and thereby gave the captain of the 
Way reasonàble ground to suppose that she intended to corne about 
again before reaehing the line of his course, and that she thereby in- 
duced the steamer to change her maneuver, and to endeavor to pass 
ahead of her instead of passing astern, as at first intended. No wit- 
ness, however, confirms the captain's testimony in this respect. Sev- 
eral testify positively that there was no luffing, no attempt to tack, 
and no change of course in that direction. The original libel, it is 
true, states that the sloop did "what she could to keep out of the 
way." This, however, is consistent with the testimony on her part, 
afterwards given, that thèse efforts were ail made in keeping off, and 
not by luffing. While the change of maneuver adopted by the master 
when near to the yacht would be a circumstanee entitled to a good deal 
of weight, as showing that there was probably some change in the 
sailing vessel's course that led to the other's change of maneuver, 
provided the change by the sailing vessel were corroborated by other 
testimony or other circumstances, still I cannot deem it sufficient, 
when opposed to so many witnesses testifying to the fact that the 
Ariel made no luff, and when not sustained by any other évidence 
than that of the master himself. I think the collision must, there- 
fore, be set down to want of promptness on the part of the steamer 
in slowing, and in shaping her course to go astern of the yacht, or to 
some miscalculation by the captain of the steamer as to the yacht's 
speed. And this view is, I think, to some extent confirmed by the 
considérable distance, viz., some 400 or 500 feet, over which the 
steamer foljowed thé yacht out of the line of her own course, so as to 
corne within some 200 feet of the New Jersey shore. Decree for the 
.'ibelants, with costs, with référence to ascertain the damages. 
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Lkonabd V. Deckeb and others. 

SCHDYLEB V. SaMB. 

[District Court, S. D, New Ywk. December 20, 1884.) 

1. Whartes and Slips— Négligence. 

Persons in possession of a wharf and collecting wharfage are answerable to 
vessels, coming there in the usual course of trafflc, for damages arising f rom ob- 
structions or defects in tlie wharf that are known or ought to be known to the 
lessees. 

2. Bamb— Damage— Jdiîisdiction. 

Where bolts projected from the wharf, in conséquence of th j, timbers which 
they had held in place getling torn away, and the wharf was left without 
proper repair, and injuries to the libelants' beats were causcd by the project- 
ing bolts, held, that the damage arose from négligence that constitutèd a mari- 
time tort, of which the admiralty has jurisdiction, and for which the respond- 
ents, as lessees, were liahle. 

3. Same — Tout, when Makitime. 

A tort is maritime where the injury is recelved upon a vessel afloat, though 
the négligence originated on land. 

4. Bame— buTr TO Rbpaiu Whabf — Lbssor and Lessbb. 

Though the lessor be bound to repair, the lessee in possession is answeranie 
to the veasel from which he collecta wharfage for injury caused by tlie wharfs 
being negligently left eut of repair. 

In Admiralty. 

Beebe é Wilcox, for libelants. 

W. Howard Wait, for respondents. 

Brown, J. The libela in the above cases were filed to recover for- 
damages sustained under similar circumstances, in March, 1882, by 
the canal-boats Vision and Mimose, while moored along the south- 
erly side of the pier at the foot of Bethune atreet. The pier was some- 
what eut of repair. Some piles or fenders had been torn away, and 
the bolts which had secured them were left exposed and projecting 
outward beyond the side of the pier. The bolts were under water, 
except when the tide was low. The évidence satisfies me thaf both 
the canal-boats were injured by mooring along-side thèse concealed 
bolts without notice of the obstructions, or of the danger from them. 
The wharf was owned by the city of New York. The lease of it for 
three years had been put up at auction the year previous, and had 
been bid off by the respondents. The terms of the proposed lease 
gave the respondents the right to coUect ail wharfage that might be 
obtained from the pier, in considération of a certain annual sum to 
be paid to the city as rent for the use of the dock ; and the city was 
bound to keep it in repair. No formai lease was executed, but the 
respondents went into possession, collected the wharfage, and paid 
to the city the rent agreed upon in the terms of sale. Under thèse 
circumstances I must hold the respondents answerable for any dam- 
ages sustained by vessels coming to the wharf in the usual course of 
traffic, arising from obstructions or defects in or about the wharf or alip, 
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that were known, or ought to hâve been known, to tlie respondents, 
upon the grounds stated in the récent case in this court of Onderdonk 
V. Smith, 'il Fed. Eep. 588. 

The respondents were virtually lessees; they were in possession; 
and this dangerous projection was of a kind that they were bound to 
take notice of and to remedy at once, without waiting for the city to 
do the repairs, as it was doubtless bound to do. Had the obstruction 
been a ooncealed one, not previously known, the question would hâve 
arisen how far reasonable prior notice of it would hâve been a condi- 
tion of the respondents' liability. That question does not arise hère. 
The projeeting bolts arose from the want of ordinary care and neces- 
sary repair of the pier ; defects that were obvious to inspection and 
were known, or ought to hâve been known, to the respondents, or to 
their agents in charge of the doCk. To suffer the wharf to remain in 
this dangerous condition without notice to vessels resorting to it in 
the ordinary course of business, and in effect upon the respondents' 
invitation, is négligence, and a breach of duty owed to such vessels. 
For the damages caused by such obstructions the respondents, as be- 
tween them and vessels thus coming to the wharf, are bound to pay, 
unless reasonable warning and notice of the danger be given. The 
duty of the city to repair did not absolve the respondents from their 
duty to the vessels either to repair or to give notice of danger. 

Counsel for the respondents bas submitted an elaborate argument 
against the jurisdiction of the district court in this case, on the ground 
that the tort is not a maritime one, since the bolts that did the in- 
jury were attached to the pier, and belonged to the land and not to the 
water. Among the cases cited are the well-known cases supporting 
the counter-proposition that injuries done by vessels to wharves, or 
objects upon wharves, bridges, etc., are not maritime torts, and hence 
not within the jurisdiction of the district court. The Plymouth, 3 
Wall. 20; The Neil Cochran, 1 Brown, Adm, 162; The Ottawa, Id. 
356; The Maud Webster, 8 Ben. 547. Without entering at length 
into a discussion of thèse and other cases cited, whioh I hâve care- 
fully examined, I need only say that they do not seem to me to sus- 
tain the contention of the respondents ; but, on the other hand, to be 
entirely consistent with and to recognize the jurisdiction of this court 
over torts like the présent, and that upon two distinct grounds : First, 
that the bolts which caused the injuries were an obstruction to navi- 
gation; and, second, because the damage done was inflicted upon a 
vessel afloat, and because the place where the injury is consummated 
and the damage actually received is regarded as the locus of the 
tort. In the case of the Maud Webster, supra, Blatohfoed, J., says, 
(p. 551:) 

"If Howell had been held to be in fault for negligently causîng an obstruc- 
tion to navigation, this court could hâve tnade a decree against him in the 
suit brought by the owner of the schooner. It could hâve exercised juria- 
diction over a caae of such négligence, because the damage sustained by the 
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schooner would hâve been sustained on the water, In the course of her navi- 
gation, through an obstruction to navigation, although the tbing which 
ïormed tlie obstruction which injured the schooner waa ai&xed to a part of 
the earth, and was not afloat. Philadelphia, W. & B. R. Co, v. Philadelphia 
<& Hawe de Grâce Steam Tow-boat Co. 23 How. 209; Paoket Co. v. Atlee, 2 
Dill. 479; Atlee v. Pcfiket Co. 21 Wall. 389. But where, although the origin 
of the wrong is on the water, the consummation and substance of the injury 
are on the land, the admiralty has no jurisdiction. In this case, the schooner 
which did the injury to Howell's property was on the water, — was afloat and 
engaged in navigation; but Howell's property was a part of the soil of the 
earth, or was afflxed to it, and was wholly on land. In a case of tort theïe 
can be no jurisdiction in the admiralty unless the substantial cause of action 
arising out of the wrong was complète upon navigable waters." 

In ail the above cases the décision is made to turn, not upon the 
place whare the négligence as the cause of the damage originates, 
but upon the place where the injury is received and consummated. 
It must appear that the damage, as the substantial cause of action 
arising out of the négligence, "is complète within the locality upon 
■which the jurisdiction dépends, namely, upon the high seas or nav- 
igable waters." The Plymouth, 3 Wall. 36. The canal-hoats, in this 
case, were moored along-side the wharf for the purpose of discharging 
their cargoes, a work which is maritime and one of the neoessary in- 
cidents of navigation, and the vessels were afloat upon navigable 
waters. The whole damage and injury were received by them in this 
situation ; the locus of the damage was upon navigable vraters. That 
was, therefore, the locus of the tort; and as that tort was upon the 
water, it was within the admiralty jurisdiction, and the libelants are, 
accordingly, entitled to decrees, with costs. 



Markham and another v. Simpson, Jr., and anothér. 

(District Court, 8. D. New York. December 11, 1884.) 

1. Salvagb— Distribution— Rbleasb. 

Where a claim of salvage has been settled amicably, and the moneys distrib- 
uted among the owners, captain, and crew, and a release under seal executed 
by the seamen for Iheir various shares, a libel flled four years afterwards by 
some of the crew to obtain a larger sum will not be sustained, in the absence of 
any actual or constructive fraud, or of any grossly wrong or unfair distribu- 
tion. 

2. Bamb — Déviation op Salvinq Vkssel— Incbease op Risk. 

The increase of the owners' risk through the déviation of the vesscl, having 
a large and valuable cargo, in order to ettect a salvage service, is an iiiiportant 
élément in the apporiionment. In this case, that risk being large, and the sal- 
vage service being of a very low order of merit, the allowance of two-thirds to 
the vessel héld not unrcasonable. 

8. SAMB— DlSTEIBDTION BUSTAINBD IN PaRT. 

The libelants being at the time of settlement fully infomnied of the mode of 
distribution of |5,000 among the raaster and crew, and not in the libel com- 
plaining in respect to that part of the salvage distribution, lidd, that that part 
of the distribution would not be considered or disturbed. 
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In Admiralty. 

Geo. W. Carr, for libelants. 

James K. Hill, Wing de Shoudy, and H. Putnam, for respondents. 

Bkown, J. This action was brought by two of the crew of the 
brig Eedowa to recover an additional sum for their share of salvage 
moneys that bad been previously received and distributed by the de- 
fendants, for the rescue of the bark John E. Chase. About 4 p. m. 
of Jane 13, 1878, the Eedowa, being on a voyage from New Orléans 
to Fall Eiver, when ofif Fernandina, fell in with the bark John E. 
Chase, which was derelict and abandoned. The first mate and two 
seamen, including one of the libelants, was sent off by the captain of 
the Eedowa, in a small boat, to examine the derelict vessel. Before 
dusk they returned, and -reported her salvable. The Eedowa lay by 
until the next morning, when the mate and two others of the crew 
were sent aboard, and she was navigated under sail into Tybee roads, 
which she reached on the seventeenth of June. The Eedowa kept 
her Company, sending her provisions by a small boat daily. At Ty- 
bee roads the captain remained to take charge of the Chase, and to 
enforce the claims for salvage ; while the Eedowa, in charge of the 
mate, completed her voyage to Fall Eiver, which she reached in safety 
on June 26th, On the foUowing day powers of attorney were given 
to the défendants, by ail the members of the crew, to settle the claims 
for salvage. By the second of July foUowing an amicable settlement 
was effected in New York with the owners of the vessel, and with the 
underwriters of the cargo, by an allowance of 30 per cent, of their 
value for the salvage services. The Chase was valued at $12,500, 
and her cargo at $45,000. The gross amount of salvage thus re- 
ceived was somewhat above $18,000, and, deducting actual expenses, 
netted about $15,000. Two-thirds of this was paid to the owners 
of the Eedowa, and one-third to the captain and crew. The two 
libelants received $100 each, and gave a receipt in settlement, and 
a release in full. They were informed of the amount distributed 
among the crew, and do not seek now to disturb the distribution among 
them. They allège in their libel that they were not informed of the 
whole amount of the salvage recovered, nor of the amount paid, or 
proposed to be paid, to the owners of the vessel ; and they so testify. 
No fraud is alleged in the libel, or sustained by the proof. The re- 
spondents testify, in gênerai, that the whole matter was explained to 
ail the members of the crew, but can give no particulars. The libel- 
ants do not testify that any inaccurate statement was made to them, 
or that any inquiries made on their part were not properly answered. 
The libel was not filed until July 37, 1882, some four years after the 
distribution and releases. After this lapse of time little reliance can 
be placed on the testimony as to the particular détails of conversations 
so long ago. It is sufficient to say that nothing approaching actual 
or constructive fraud is either proved or suggested. Upon such faets, 
and after so long delay, the court, even in the case of seamen, woul^ 
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not disregard such a settlement and gênerai release, uniess it clearly 
appeared that the distribution made was so grossly wrong and unfair 
as to amount, of itself, to a presumptive fraud upon the seamen. The 
Afrika, L. E. 5 Prob. Div. 192; The James Armstrong, 33 Law T. 390. 
If there be any prevailing raie in cases subject to so great différences 
as cases of salvage, it is to allow to the salving vessel one-half, in the 
absence of spécial circumstances. Cohen, Adm. 152; Sonderhurg v. 
Océan Tow-boat Co. 3 Woods, 146. The German Code, art. 751, 
prescribes absolutely one-half to the salving vessel, in the absence of 
any contrary stipulation. 

The circumstances of this case are almost wholly devoid of those 
éléments which go to make up a highly meritorious service in the 
salvors. The weather was calm and mild, except some roughness 
on the first day. There was no danger; no spécial skill; no occasion 
for the display of personal enter^rise, bravery, or daring. The duties 
of the crew that remained on the Eedowa were unchanged, and not 
sensibly affected, except taking provisions daily, for three.days, in a 
small beat from one vessel to the other, a short distance in a calm 
sea. The sum of $5,000 distributed to the master and crew for thèse 
services wpuld seem to be an ample compensation. The only mate- 
rial danger and risk which the salvage, in fact, involved, was in mak- 
ing the owners of the Eedowa liable as insurers of their own vessel 
and of her cargo byreason of the déviation to effect the salvage serv- 
ice. The Henry Ewhank, 1 Sum. 425; The Nath. Hooper, 3 Sum. 
544, 578. The amount thus put at the risk of the owners was 
large, viz., some $18,000 for the value of the Eedowa, and $85,000 
for the value of her cargo. That such a déviation is a proper and 
important élément in the distribution of a salvage award is now 
well settled. This rule was adopted in this country as early as 1792, 
in the case of The La Belle Créole, 1 Pet. Adm. 31, 39, 45, wheré three- 
fourths of the award were given to the ship. In the case of The Wa- 
terloo, elaborately considered by Betts, J., in this court, (Blatchf. & 
H. 114,) the same rule was applied by him, giving two-thirds to the 
owner of the vessel, though the labors of the crew were very much 
greater than in the présent case. The same proportion was allowed 
by Dr. Lushington in The Scindia and The True Blue, L. E. 1 P. C. 
241, 250. See, also. The Farnley Hall, 46 Law T. (N. S.) 216; Scara- 
manga y. Stamp, L. E. 6 C. P. Div. 295 ; The Waterloo, 2 Dod. 443. 

The services of the mariners being of a very inferior order of 
merit in this case, and there being no material risk on their part, 
while they employed the owners' property in saving the derelict ves- 
sel, and in so doing imposed a heavy risk upon the owners by the 
déviation, I think the allowance of two-thirds is such as the court 
itself would hâve made; and the libel is tberefore dismîssed. 
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Fox and olliers ». Patton and others. 

{District Uourt, S. J). Ntvi York. December 81, 1884.) 

1. Matittimbi Oontbaot — Juhisdiction— Exceptions. 

Where a libel wag ûled in personam against tbe agents of a foreign ship In 
New York, who had personally promised the libelants to pay for a previous 
loss through tbe breach ot a charter-party, the agents not being owners nor 
personally liable for the damage aside from the new promise, held, upon excep- 
tions to the libel, that the agents' Personal contractwas not a maritime contract 
of whlch the admiralty had jurisdiction, 

S. BaMB — C0ISr8IDKIU.TION — NOVATION. 

In.a case of novation it is not sufflcient, to make the nevr promise a maritime 
contract, that the considération of the former contract or liabililj was mari- 
time. 

In Admiralty. Exceptions to libel, 

Beebe é Wileox, for libelants. 

Butler, Stillman dt Hubbard, for respondenta. 

Bbown, J. The libel allèges that in the month of February, 1881, 
the libelants chartered the British bark Ashur for a voyage from Saint 
Mary's, Georgia, to Honfleur, France ; that said vessel was to make 
a voyage to Brazil, and thence to proceed in ballast to Saint Mary's, 
instead of whioh she took a cargo of merchandise in Brazil and pro- 
ceeded to New York ; that by such déviation in her course and her 
breach of contract the libelants sustained a loss of £60 sterling; that 
the respondents, composing the firm of Patton, Vickers & Co., of the 
city of New York, representing the said bark in this city, thereupon 
agreed to pay to the libelants for such damage the sum of i'55 ster- 
ling, which has been demanded of them and payment refused. The 
respondents except to the libel on the ground that it does not show 
any cause of action within the admiralty jurisdiction of the court. 
The décision must turn wholly upon the question whether the re- 
spondents' contract was or was not a maritime contract. Nothing 
in the libel warrants the inferenoe that the respondents were under 
any légal obligation to pay the damages sustained by the breach of 
the charter-party, There is no allégation that the charter-party was 
executed by the respondents, or that they Were owners of the bark, 
or of any part of it. Their only relation to the bark appears to hâve 
been that they were her agents in New York. This did not impose 
upon them any liability for her previous breaches of contract. The 
only foundation of this action, therefore, is the new and independent 
promise, on their part, alleged in the libel, to pay the libelants for 
the previous debt of the ship and of her owners. It does not appear 
whether or not the debt of the ship and of her owners was discharged, 
or intended to bé discharged, hy this new and independent promise 
of the respondeïits. If it was not discharged, the libelants' remedy 
against them romains still available. If the former debt was dis- 
charged, then it is a case of novation, in which the only relation ol 
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the prior debt to tbe new obligation is that the former furnislies the 
considération of the latter. This original considération, though in 
itself a maritime considération, is not sufficient to make Buch a new 
and iiidependent contract a maritime contract. "To be a maritime 
contract," says Stoey, J., in Thackarey v. The Farmer, Gilp. 524, 
"it is not enough that the subject-matter of it, the considération, 
* * * is to be done on navigable waters." And in the case of 
The Centurion, 1 Ware, 479, Ware, J., says: 

"Although the adiniralty has a gênerai jurisdiction over maritime con- 
tracta and qtuzsî contracts, and tliings done on the sea, it does not follow 
that the payment of a debt in every form which it may assume can be en- 
forced in the admiralty simply because it originated in a contract, or in the 
performance of a service which was within the jurisdiction of the court. 
While the original cause or considération subsists and is in force, the party 
may hâve his remedy in this court; but when that is extinguished, and the 
debt passes into a new forra by what, in the civil law, is called a novation, — as 
when the créditer reçoives a bond for the sum due, or a negotiable note or 
bill of exchange is taken as payment, and as an extinguishment of the debt, — 
it will not be contended that the admiralty has jurisdiction to enforce the 
payment of the débt in its new form. Ramsay v. Allègre, 12 Wheat. 611." 

The boundary between contracts maritime and not maritime i? 
often difficult to détermine. In this case, as the respondents were 
under no liability for the original debt of the ship, and as the con- 
tract has no other maritime feature than the previous maritime obli- 
gation gerving as its considération, I think the defendant's new obli- 
gation in this case is not such a one as can be deemed to be a 
maritime contract, so as to bring it within the jurisdiction of the ad- 
miralty. The objections are therefore sustained, and the libel dis- 
missed. 



Thb Lilun m. Vigtjs, etc. 

{Diariet Court, 8. D. New York. December 22, 1884.) 

WHABF— MOOBINO VeSSELS— POUNDINO. 

A veasel moored outside of anotlier in an exposed situation, whero, In casa 
of a Btorm, she is liable to do damage by pounding, is bound to use reasonable 
diligence in watching for the approach of danger, and when danger is immi- 
nent to take ail eflective and prompt means that may be at hand to avert 
damage. 
8amb— Gale— Pbeoautions— Damages. 

The bark L. M. V., being thus moored at Woehaaken, the captain knowing 
the danger from a north-east gale, held liable for damages done in the forenoon 
in a gale of extraordinary violence, there being means in the morning of re- 
moving the vessel to a safe place, or of stretching a warp to diminish her 
pounding against the llbelaat's vessel, although, ia the height of the gale, it 
was tod late to do either. 

In Admiralty. 

Benedict, Taft de Benedict, for libelant. 
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Scudder é Carter and Geo. A. Black, for claîmants. 

Bbown, J. Oh tbe twenty-ninth of March, 1881, the bark Lilian 
M. Vigus, in ballast, was taken to the Standard Oil Company's docks 
at Weehauken, to be loaded. Along the north sida of the middie 
dock lay the ship Wendt; outside, and 40 feet astern of her, lay the 
libelant's ship Castine. The Vigus, on arrivai there, was assigned a 
"stage berth" outside of and between the Castine and the Wendt. 
As thus moored, about one-third of her length aft lapped the fore part 
of the Castine, and the Vigus' bows lapped the starboard quarter of 
the Wendt. ïhe Vigus was made fast to the two ships inside of her. 
That night the wind freshened. By 6 o'olock in the morning, when 
the captain of the Vigus came on deck, it was blowing a common gale 
from the north to north-east. The middie dock was about 900 feet 
long; the north dock, about 160 feet above it, was but 400 feet long. 
The Castine's bows were somewhat outside of the line of the north 
dock, so that she and the Vigus were exposed to the full force of the 
north-easterly gale. The wind inoreased until, between 10 and 11 a. 
M., it reached the extraordinary violence of 48 miles per hour. At 
7:12 a. m. it was 32 miles per hour. The fenders of the Vigus, placed 
between her and the Castine, were crushed and broken; others from 
the Castine were injured, and both ships suffered from the pounding of 
the Vigus in this situation. This libel was filed to recover for the 
damage done to the Castine. 

The défense is, in substance, inévitable accident; that the Vigus 
took the usual précautions, and used ail reasonable diligence and ef- 
fort to prevent the injury; and that it was oçcasioned solely by the 
extraordinary and unexpected violence of the gale. If upon the évi- 
dence I were convinced that such was the fact, I should hold the 
bark absolved. The Grâce Girdler, 7 Wall. 203; The Morning Light, 
2 Wall. 560; The Austria, 14 Fbd. Rep. 298. But upon the évidence 
before me I do not think the Vigus bas shown that ail reasonable 
diligence and effort were made by her to avoid this damage. The 
berth whicb she occupied was known to her captain to be a dangerous 
one in an eàsterly wind; it was a matter of spécial conversation and 
comment between him and the captain of the Wendt the day before. 
Damage was known to hâve been suffered there previously in the same 
situation. Full knowledge of the danger, and of the fact of préviens 
damage, made it incumbent upon the master of the Vigus to be alert 
in watching for the approach of danger ; and, when its approach was 
imminent, to take ail effective and prompt means that might be at 
hand to avert damage. During the night the wind was found to 
be freshening; at 6 in the morning, when the captain came on deck, 
it was already blowing a common gale. The danger was then ob- 
vious, and it was the captain's plain duty to take immédiate steps 
to bave his vessel kept off from the Castine by a warp, if that were 
practicable; or, if that were not practicable, then to hâve his vessel 
removed to a safer place. There is no reason to suppose that tht 



TffB IILIAN M. VIGUS. 74.9 

Vigus coultl not at that time hâve been moved without difficulty, by 
the use of a tug, to another berth within the slip where no damage 
would hâve been done. It is usual to set a flag in the rigging as a 
signal that a tug is desired. No such signal was set by the Vigus. 
Between 7 and 8 o'elock of that morning a tug-boatman was about 
thèse very docks for the purpose of getting such jobs, and his testi- 
mony is that at that time there would hâve been no difficulty in chang- 
ing the berth of the Vigus. Between 9 and 11 o'elock the superin- 
tendant of the wharf, jo. being consulted, suggested this means of 
relief. The captains both thought the gale too violent to admit of 
change at that time, and that was then probably trae. A line was 
previously stretched f rora the bow of the Vigus (which was along-side 
the Wendt) straight across the slip to a post upon the north dock. 
The captain of the Wendt testifies that a similar line from the stetn 
of the Vigus to the north dock, although angling, would hâve much 
relieved the pounding. The captain of the Vigus and others think 
differently. Though requested by the master of the Castine to get 
out such a line, no attempt to do so was made by the Vigus, and no 
signal was at any time given for a tug, or apy attempt made to pro- 
cure one. The line stretched from the bow was borrowed from thei 
Wendt; and the évidence leaves some question whether the failureto 
stretch a line from the stern to the north dock was not in fact owing 
to the Vigus' having no proper cable aboard, 

I cannot assume that the injury was caused by the extra,ordinary 
violence of this gale, and by that alone, although the gale was in fact 
of rare violence. The testimony shows that the berth was considered 
unsafe, and likely to do damage in ordinary gales. When such a gale 
was approaching, or had begun, the captain of the Vigiig, with such 
knowledge of the danger immediately impending, was, in my judg- 
ment,bound to take the ordinary précaution of securing his vegeelby 
a warp, or of having her removed to a safer position; and it was his 
duty to do this promptly. For failure to do so, he cannot beexcused 
by showing that two or three hours afterwards, when the gal^ ^as al; 
ita height and the danger was greatest, no warp could h&ye been got 
out, or any tug at that time hâve been of service, ever^ if the défend» 
ant's proofs are sufficient in thèse respects. I must hold the Vigub 
liable, because, when the danger was known to be imminent, no sea- 
sonable effort was made to keep her off from the Castine, or to naov© 
her to a safer berth, when the means of doing so were within call 
early in the morning, and would hâve been effectuai. The Energy, 10 
Ben. 158. 

Decree for the libelant, with costs. 
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The Maet McCabb, etc. 

(District Court, S. D. New York. Deoember 29, 1884.) 

1. JiTRiSDicTioN— State Boundahies— Mabitimb Lien. 

TJnder the boundary agreement of 1833, between the statos of NewTork and 
New Jersey, although the state of New Tork has exclusive jurisdiction over 
the waters of the bay of New York, to the low-water mark on the westerly, 
or New Jersey, shore, except the wharves, docks, and improvements made on 
the shore, and vessels aground or fastened to such wharf, etc., the state of New 
Jersey has exclusive jurisdiction over siich wharves, and vessels so fastened. 

2. Bamb — Makitime Lien — Repaiks and Supplies. 

Sails were sent by the libelant from New York to a vessel at Keyport, New 
Jersey, " lying at a brick-yard at the dock," and her owners resided there ; îidd, 
that the vessel waa within the jurisdiction of the state of New Jersey, and not 
within the jurisdiction of the state of New York ; and that no maritime lien ex- 
isted for supplies deliveied there, and the libel was thcrefore dismissed. 

In Admirai ty. 

Arthur Murphy, Jr., and E. 0. DuvaU, for libelant. 

Oscar Fri$hie, for claimant. 

Beown, J. The libel in this case was filed to recover for repaire 
and supplies furnished to the schooner Mary McCabe. The schooner 
was owned and registered in New Jersey. While she was lying by a 
dock at a brick-yard at Keyport, New Jersey, the libelant, of New 
York city, was procured by her owner to furnish her with a set of 
sails. The libelant went to Keyport, took the measures required, made 
the sails, and delivered them on board the schooner there. The libel 
eontains no averment of any statutory lien by the law of New Jersey ; 
but allèges a maritime lien for supplies furnished to a foreign vessel, 
on the ground that while lying at Keyport she was within the waters 
and the jurisdiction of the state of New York. But if this vessel, 
though lying at Keyport, was neither within the state of New York 
nor within the jurisdiction of the state of New York, but within the 
jurisdiction of New Jersey, then it is clear that the supplies were fur- 
nished within the state of thé owner's résidence, and not in a foreign 
port, and that no maritime lien exists, such as is necessary to sustain 
this action in rem. 

The long-controverted question between the states of New York and 
New Jersey, ooncerning their boundary Unes and their respective ju- 
risdictions over the adjacent waters, has been, in the main, deter- 
niined by the adjudication in the suprême court in the Case of De- 
voe Munuf'g Go. 108 U. S. 401; S. G. 2 Sup. Ct. Eep. 894. That 
décision holds that the boundary agreement between the two states, 
made September 16, 1833, and afterwards ratifled by congress, (4 
St. at Large, 708,) détermines, so far as it extends, not only the 
boundary and the jurisdictions of the two states, but also the limita- 
tions of the jurisdiction of the United States district courts of New 
York and of New Jersey. Keyport lies on the south-westerly shore 
af the lower bay, and along the southerly and easterly side of the 
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moutb of the Matavan, or Middletown, creek. It is within the state 
of New Jersey ; and the adjacent laods ouder water to the northward, 
beneath the waters of Earitan bay, also belong to the state of New 
Jersey, the boundary line of which, by the agreement above referred 
to, is "the middle of Earitan bay and New York bay." By article 3 
of the agreement, it is provided that "the state of New York shall 
bave and enjoy exclusive jurisdiction of and over ail the waters of the 
bay of New York, and of and over the lands covered by the said wa- 
ters to the low-water mark on the westerly or New Jersey side thereof ; 
subject to the following rights of property and of jurisdiction of New 
Jersey:" "(1) The state of New Jersey shall bave the exclusive 
right of property in and to the land under water lying west of the 
middle of the bay of New York;" and "(2) the exclusive jurisdiction 
of and over the wharves, docks, and improvements made on the shore, 
and of and over ail vessels aground on said shore, or fastened to such 
wharf Or dock." New Jersey bas also exclusive jurisdiction of ail 
the waters of Earitan bay lying west of Matavan creek. 

Assuming what is most favorable to the libelant, that the "bay of 
New York" includes the lower bay as well as the upper bay, so that 
this schooner, if net aground nor fastened tio any dock at Keyport, 
might be within the jurisdiction of New York under the abpve arti- 
cle 3 ; still, the exception of "vessels aground or fastened to the dock" 
would apply to the présent case, and make this schooner, at the time 
when the supplies were furnished and delivered to her, within the 
jurisdiction of New Jersey, although the testimony as to her exact 
situation is not very explicit. The vessel is described as "lying at a 
brick-yard" at Keyport, without sails, and in distress; and the wit- 
nesses Kirby and Hammond speak of her as "lying at the dock," 
and "needing sails before she could leave the dock." It must be as- 
surued, therefore, in the absence of any more explicit évidence, that 
this schooner was in some way fastened td the dock at the brick-yard, 
and hence, within the exclusive jurisdiction of New Jersey, the state 
of her owner's résidence, where the supplies were furnished; and, 
Gonsequently, not subject to a maritime lieu therefor. The libel 
must, therefore, be dismissed. 
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The Hbnet M. Clark. 

[Dîatriet Court, S. D. New York. Novemher 29, 1884.) 

Collision — Damages — RBPAiEiNa— Intertening Voyages. 

While indemnity for the loss is the rule of compensation in collision cases, 
where tlie actual cost of repairs is relied upon as the proof of tlie damage, such. 
repairs should be made at once. If made at différent times, and in part, after 
intervening voyages calculated to aggravate the injury, a reasonable déduction 
made by the commissioner from the actual cost of repairg will be sustained. 

In Admiralty. 

Goodrich, Deady é Platt, for libelant. 

More, Aplington é More, for claimants. 

Bbown, J. From the damages proved by the libelant, the commis- 
sioner bas deducted $500, to-wit: $140 on aecount of labor, $100 on 
account of materials, and $260 on aecount of the voyages made be- 
tween the différent times of making the repairs. The last item of 
déduction is most strongly pressed on the attention of the court, upon 
the exceptions as improperly deducted. I cannot doubt from the év- 
idence that the libelant's vessel received a strain, virench, or twist 
from the effects of the collision, though the fuU effects of it were not 
apparent until af terwards. The libelant has an undoubted légal right 
to full compensation for the actual injury caused by the collision, and 
he is not under any obligation to repair his vessel; but when the re- 
pairs are sought to be made the chief proof of the actual injury 
caiised by the collision, it must appear that the repairs were made 
fairly, and made, not only within a reasonable time, but under cir- 
cumstances that leave no room for a reasonable belief or suspicion 
that the injuries caused by the collision hâve been aggravated by 
the intermediate use of the vessel. To admit without question the 
cost of making repairs, after indefinite navigation of the vessel in the 
mean time, would introduce a highly dangerous rule, and add greatly 
to the opportunities already existing for exaggerated claims in the 
repairs of damaged vessels. In the présent case, two or three con- 
sidérable voyages were made between the différent times at which the 
sepairs were done. Thèse voyages were calculated to increase, to 
some extent, the injuries to the ship; though not, perhaps, to a large 
amount. On the whole, I think the amount of $260, deducted by the 
commissioner from the final aggregate of the repairs, is none too large. 
I hâve examined, also, the other objections raised upon each side, but 
do not think there are sufficient grounds for varying the commission- 
er's report; and his report is, therefore, confirmed. 
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Chrissengee V. Dbmoceat, 
{Cireuit Court, K D. lowa, E. D. November Term, 1884.) 

1. Rbmoval OB' Oausb — TiMB op Application — Iowa Code, } 2744. 

Section 2744 of the lowa Gode deflnes the term at which a cause can be flrst 
tried, as that phrase is uaed in the act of 1875, aad limits the right of removal 
in law actions to tlie first term after due and légal service bas been had, even 
though the issues therein hâve not then been made up, or the cause has not been 
actually reached for trial. Ailée v. Potter, 4 Dill. 559, foUowed. 

2. Samb— Act of 1875— "Term." 

The words " before or at the term at which the cause could be flrst tried," in 
the act of 1875, refer to the term at which the cause could, under the provis- 
ions of the State statute, be legally brought to trial, and not the term at which 
the case is actually put in position for trial. 

3. Samb— WhbN Application Too Latk — How Detbrmined. 

The true test, in determining when the application for removal must be made, 
is the question whether the case belongs to a class of cases which, under tlie 
lowa Code, are triab'.e at the flrst term after service, or to the class which, by 
reason of some provision of the Code, cannot be forced to trial until the second 
term. If the case belongs to the former class, the application must be made 
before or at the flrst term, even though it raay be apparent that by reason of 
some spécial fact the case may not be actually in a conditioa to be tried. 

At Law. Motion to remand cause. 

H. T. McNulty and Robinson, Powers é Laey, for plaintiff. 

James H. Shields and Henderson, Hurd d Daniels, tox défendant. 

Shieas, J. In this cause the plaintiff, a citizen of Minnesota, sues 
the défendant, a citizen of lowa, for damages alleged to bave been 
caused by a libelous publication affecting the plaintiff. The action 
was commenced at the April term, 1884, of the district court of Du- 
buque county, lowa, the original notice being returnable on the 
twenty-ninth of April. On that day the défendant appeared and liled 
a motion for an order reqairing plaintiff to file security for costs. 
Sections 2927 and 2928 of the Code of lowa provide that in cases 
wherein the plaintiff is a non-resident of lowa, or a foreign or private 
corporation, and the défendant files an affidavit showing that he has 
a défense to the action, the plaintiff, before any other proceeding in 
the cause, shall file a bond, with sureties, to be approved by the 
clerk, conditioned for the payment of costs; and that if the bond, 
when ordered, is not filed within the time fixed by the court, the 
cause shall be dismissed. The court granted an order requiring the 
plaintiff to file a cost bond within 60 days. Before the expiration of 
the 60 days, and before the bond, had been filed, the court adjourned 
for tbe term. After the adjournment, but before the expiration of 
the 60 days, plaintiff filed a cost bond, which was approved by the 
clerk. 

At the opening of the next term of the state court, the défendant 

filed a pétition and bond for the removal of the cause to this court 

under the act of 1875, and procured and filed the proper transcript. 

The plaintiff now moves for an order remanding the case, on the 

v.22F,no.l3— 48 



754 fEDSBAli BEPOBTEB. 

ground that the application for removal was not made before or at 
tbe terra at which the cause could hâve been first tried, and was 
therefore toc late under the provisions of the act of 1875, under which 
tbe removal was sought. Section 2744 of the Code of lowa enacts 
that, "except where otherwise provided, causes shall be tried at the 
first term after légal and timely service has been made;" and sec- 
tion 2745 provides that "the appearance term ahall not be the trial 
term for équitable actions," etc. 

In the case of Atlee v. Potter, 4 Dill. 559, Judge Dillon held that 
section 2744 of the Code of lowa defined the term "at which the cause 
could be first tried," as that phrase is used in the act of 1875, and 
limited the right of removal in law actions to the first term after due 
and légal service bad been had, eveu tbough tbe issues therein had 
not tben been made up, or the cause had not been actually reached 
for trial. Counsel for défendant in the présent case, while admitting 
that the rule laid down in the above cause is unquestionably correct 
under the facts of that case, seek to distinguish the question now pre- 
sented, on the grottnd that section 2744 does not déclare that law 
actions are triable at tbe first term, but that it déclares that causes, 
wbether at law or in equity, shall be tried at the first term, except 
where otherwise provided; that under section 2927 of the Code the 
défendant had an absolute right to require plaintifif to file a bond for 
costs as a protection to défendant, and that tbe order made requiring 
the bond to be filed witbin 60 days, read in connection with section 
2928, was tantamount to an order dismissing the case, unless the 
bond was filed within the time limited; that upon the order being 
made, as expressly deolared in section 2927, no further proceedings 
could be had in the cause; and that there was tben no controversy 
pending which could be renioved into the fédéral court, 'as the case 
would be dismissed unless the bond was filed; and that under tbis 
state of facts the case was not legally triable at the first term, but, 
on the contrary, could not be tried at that term by reason of the en- 
forcement of tbe rights oonferred by section 2927, and therefore it 
falls witbin tbe first clause of section 2744, to-wit, "except where 
otherwise provided;" and could not hâve been brought to trial at the 
first term. 

It is not to be denied that there is much force in the reasoning of 
counsel, yet it does not fuUy meet the point ruled in Atlee v. Potter. 
That case holds that tbe words, "before or at the term at which the 
cause could be first tried, " refer to the terni at which the cause; could, 
under tbe provisions of tbe state statute, be legally brought to trial, 
and not tbe term at which the case is actually put in a position for 
trial. The présent action could bave been legally brought to trial àt 
tbe first term. The order of the court directihg the plaintiff to file 
a cost bond in 60 days, did not, ipso facto, continue the cause over 
tbe term. If the plaintiff had filed the bond forthwitb, tbe case could 
bave been tried at tbe first term. Wbether the order requiring tbe 
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giving of a bond for costs would or would not work a contiuaance of 
the case depended, not upon any provision of the law, but upon the 
acts of the parties litigant^ Thus the plaintiff, by giving the bond be- 
fore the adjoumment, could hâve brought the case np for trial, and the 
défendant, by filing an answer, might bave waived the order made àt ita 
request, and bave insisted upon a trial. There isno provision of the 
Gode of lowa that enabled either party to insist, as a matter of law, 
that the case could not be tried at the first term. Hence the cause, in 
fact, belonged to that class of cases which, by the express déclaration 
of section 2744, are triable at the first term after due service. Being 
legally triable at the first term, then, under the express ruling in At- 
lee V. Potier, supra, the pétition for removal must be filed at that term. 
The true test, in determining when the application for removal must 
be made, is the question whether a given case belongs to a class of 
cases which, under the provisions of the Code of lowa, are triable at 
the first term after service, or to the class which, by reason of some 
provision of the Code, cannot be forced to trial until the second term. 
If the case belongs to the former class, then the application must be 
made bef ore or at the first term, even though it may be apparent 
that by reason of some spécial fact the case may not be actually in a 
condition to be tried. As is well said in Atlee v. Potier, this conclu- 
sion "bas the merit of fixing a certain and definite rule as to the time 
in which the application for the removal of law actions in this state 
must be made. It bas the added merit of preventing delay, which 
expérience shows to be one of the ordinary abuses of the right of re- 
moval." 

Motion to remand is therefore sustained. 



LozASO and others v. Wehmeb, as Ex'x, etc. 
{Circuit Court, B. D. Wi»eon»in. January 21, 1885.) 

1, JOKIBDICTION OF CIRCUIT COURT — AmOUNT IN DlBPUTB — ACT OF HaROK 3, 1876, 

S 5— DiBMiseiNa Case. 

Where the complaint or déclaration allèges a claim within the jansdiction 
of the circuit court, and the trial develops a substantial controversy or dis- 
pute over such claim, the jurisdiction wlll not be defeated by proof ôf partial 
payment of the demand, especially if there is an issue upon such paytnent ; but 
where the plaintifE, by written statement of the facts presented at the trial, ad- 
raits that before suit brought the claim was paid, except a balance less than 
|500, the case wlll be dismissed for want of jurisdiction, on motion of défend- 
ant, or by the court sua sponte. 

2. Bame— Rbmedt in Otheb Courts. . 

The want of remedy in other courts constitutes no. reason for afiordiner a 
remédy in the circuit court. 

At Law. 
Sheparddbiihepard,îoiT^'[aintiSa. 
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J. V. V. Platto, for défendant. 

Dyëb, J. The plaintifs allège in their complaint that between the 
eleventh day of August, 1881, and the sixth day of February, 1882, 
they sold to Louis H. Wehmer, then in life, but since deceased, goods 
and merchandise of the value of $518; that he died testate, Febru- 
ary 16, 1882, possessed of personal estate; that the défendant was 
duly appointed executrix of the last will of the deceased, and that no 
part of the plaintiffs' demand bas been paid; and judgment is de- 
manded for the amount thereof, with interest. Several défenses are 
interposed, among which is that of payment, and also a gênerai dé- 
niai of liability. A trial by j ury having been waived, the case bas 
been submitted to the court upon certain undisputed évidence and 
an agreed statement of facts, from which it appears that Louis H. 
Wehmer died on the twenty-third day of January, 1882; that a spé- 
cial administrator of the estate of the deceased was appointed by the 
probate court, pursuant to the statutes of Wisconsin, on the twenty- 
foiuth day of January; that the entire demand of the plaintiffs was 
paid by the deceased in his life-time, except two items of $60 each, un- 
der dates of January 6 and February 6, 1882 ; that the portion of the 
plaintiii's' demand so paid amounted to $424, and that prior to the 
commencement of this suit the spécial administrator surrendered to 
the défendant, as executrix, the assets and estate of the testator. 
Concerning the item of $60, under date of January 6, 1882, there is 
no dispute between the parties. It is admitted that the deceased 
made that purchase in his life-time, and that it is unpaid. As to the 
item of $60, of date February 6th, it is shown that the deceased in his 
life-time was a retail druggist and dealer in cigars; that after his 
death the spécial administrator, being in charge of the business, or- 
dered from the plaintiffs, without any authority from the probate court 
so to do, a quantity of cigars, amounting in value to $60, which en- 
tered into and were sold by the spécial administrator as part of the 
stock of merchandise left by the deceased. Thus it will be seen that 
the real controversy between the parties is upon the item of the plain- 
tiffs' demand last referred to, amounting to $60; and that the total 
amount for which judgment is asked is $120, and interest. 

Upon this state of facts it is obvious that this court ought not to re- 
tain the case for judgment on the merits, but should dismiss it for 
want of jurisdiction. There was some discussion on the argument 
as to whether the jurisdiction of the court depended upon the amount 
for which judgment was demanded in the complaint, or upon the sum 
actually in controversy as shown at the trial ; and cases were cited 
by plaintiffs' counsel arising under the original judiciary act, to the 
efifect that, for the purposes of jurisdiction, the sum demanded in the 
déclaration or complaint is to be regarded as the amount in contro- 
versy. But section 5 of the act of congress of March 3, 1875, entitled 
"An act to détermine the jurisdiction of circuit courts of the United 
States," etc., (18 St. pt. 3, p. 470,) providea "that if, in any suit 
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commenced in a circuit court, * * » it shall appear to tlie sat- 
isfaction of said circuit court, at any time after sucb suit bas been 
brought * * * tbat sucb suit does not really and substantially 
involve a dispute or controversy properly witbin the jurisdiction of 
said circuit court, • * * tbe said circuit court sball proceed no 
further therein, but sball dismiss tbe suit, * » * and shall make 
sucb order as to costs as shall be just." This provision of law is new 
in tbe act of 1875. It exaetly covers the case at bar. It was in- 
tended to meet just sucb a state of case as we bave hère. Tbe cir- 
cumstance tbat tbe plaintiffs demand judgment in their complaint 
for an amount in excess of tbat required for purposes of jurisdiction, 
cannot belp them. It is évident tbat the suit "does not really and 
substantially involve a dispute or controversy properly witbin the 
jurisdiction", of this court, and the plaintiffs must be presumed to 
bave known such to bave been the faot whentbey brought their suit; 
for tbey now corne into court and voluntarily stipulate tbat their de- 
mand, except the sum of $120, was fuUy paid by tbe deceased in bis 
life-time. The provision of the act of 1875, before quoted, was passed 
to prevent just such an attempt to invoke the jurisdiction of the fédéral 
court as is hère disclosed. The plaintiffs ought to bave known, they 
must hâve known, tbey will at least be presumed to bave known, tbat 
their demand, in excess of $120, was paid by the testator in his life- 
time; and yet they corne into this court, in the first instance, includ- 
ing in their demand ail theâtems thus fully paid, and demanding. 
judgment for the same, and tben at the trial admit, in a written stip- 
ulation of facts, that they received payment, before suit brought, of 
$424 of their demand, and that tbe real sum in dispute is $120. No 
proof is presented, no suggestion was made on argument, tbat the 
plaintiffs supposed, or had anyground for supposing, when they oom- 
menced their suit, tbat their demand had not been paid, except. tbe 
sum of $120. 

Where tbe complaint or déclaration allèges a claim within the ju- 
risdiction of the. court, and the trial develops a Bubstantial contro- 
versy or dispute over such claim, the jurisdiction will not be defeated 
by proof of partial payment of tbe demand, especially if therè is 
an issue upon such payment. But that is not this case. Hère tbe 
plaintiffs, by written statement of tbe facts presented at tbe trial, ad- 
mit that the testator, in his life-time, paid tbem in fuU, except tbe 
sum. of $120, — $60 of which was incurred after bisdeatb by tbe spé- 
cial administrator. The case is clearly witbin the act of 1875. Au- 
thorities are not needed in support of a proposition so plain. If 
this point of jurisdiction had not been raised at tbe trial by counsel 
for the défendant, it woald still be the duty of the court, sua spbnte, 
to order a dismissal of the suit. It is well said by Judge Bbown in 
Rae V. Grand Trunk Ry. Co. 14 Fbd. Ebp. 402, that "if it should 
appear that tbe plaintiff, at the time suit was commenced, must bave 
known tbat tbe amount of his recovery would be less than fiye bun- 
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dred dollars, I apprehénd it is the duty of the court to dismIss ; al- 
though, if he h ad sued in good faith to recover more than five hun- 
dred dollars, the fact that the verdict for a lésa sum waa obtained, 
would not deprive the court of jurisdiction, and would only affect hia 
right to costs." Hère the plaintiffa must hâve known when they 
brought their suit that the amount of their recovery would be lésa 
than $500. Suggestion waa madeon the argument that if the plain- 
tifs could not recover in this court they wera without remedy; for 
they could not sue in the state court, and the time within which they 
might hâve presented their demand to the probate court for allow- 
ance, under the state statute, had long since elapsed. The want of 
remedy in other courts constitutes no reason for affording a remedy 
in this court. Indeed, the very suggestion leads this court to appre- 
hénd that the plaintiffs brought their suit in this court because they 
had lost their remedy in any other court, and hoped to successfuUy 
invoke the jurisdiction of this court by asserting a demand, concern- 
ing the greater part of which there could be no dispute, because, as 
they admit, it had been previously paid. Suit dismissed, with costs, 
except attomey'fi fées. , 



Mayob, Etc., oî" the Citt or Knoxvillb v. Knoxville & 0. E. Co. 

{Oircuit Court, E. D. l'ennesiee. Becember, 1884.) 

L CÎORFOBATIONS— TJliTRA VlRBa. 

The powers of a corporation are only such as are conferred bv law. Bvery- 
thing doue by a corporation in excess of such authority is voidable at the in- 
stance of the parties interested in and injuriûusly affected thereby. 

2. Bamb — Charter a Contract — Législature cannot Impair — Tranbï'br OP 

Franchise. 

Where the charter of a railroad corporation did not authorize the transfer 
of its franchise and other property to another corporation, upon the assump- 
tion by tlie latter of ail theduties and obligationsof the former, and upon issu- 
ing to the stockholders of the former an equal amount of the stock of the latter 
corporation, held, that it was not compétent for the législature, by authorizing 
such transfer, to do more than to wsive the rights of the public. It could not 
divest or impair the rights of the stockholders as between themselves, as guar- 
antied by the company's charter, without their consent. 

3. Samb — Voidable Convbyanoes — Lâches. 

In this case there has been no such lâches as to preclude the assertioa of the 
dissenting stockholders. 

4. Bamb — Ultra Vires Convbtances — BuBSBQnBNT Mortgagk — Innocent 

Bondholders. 

Where a corporation unauthorizedly made s conveyance of its property, and 
the transférée subsequéntly mortgaged the same to sècure certain bonds which 
were sold for value without actual notice of the defect in the title, Jield, that they 
' are chargea with notice of such defect, it being apparent upon the face of the 
flrst conveyance ; and the first conveyance being set aside, the mortgage will be 
rçmoved as a cloud upon the title. But in this case an account is ordered be- 
tween the parties to said conveyance, and the transférée will be entitled to a 
lien for any balance f oand due, and to a saie of the property, the proceeds to be 
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subject to such diapositioii In favor 6f the trustée under the mortgage as the 
court may think\equitable. 
6. Bame— Substitution op 8tookhoi,dek8. 

The transférée under the eonveyance thus avoided, having issued its own 
stock in place of some of the stock of the grantor surrendered as stipulated in 
the eonveyance, it is entitled to be substituted to the rights of the surrendering 
stockholders. 

In Equity. 

Luckey é Yoe, for mayor and aldermen of Knoxville. 

Henderson é Jourobnan, for Knoxville & 0. R. Co. 

Wm. M. Baxter, for East Tennessee, V. & G. R. Co. 

Andrews d Thornburgh, for Central Trust Company of New York. 

Baxter, J. The Knoxville & Kentueky Railroad Company, organ- 
ized in 1855, was created to build a railroad from Knoxville to the 
Kentueky Une, in the direction of Louisville and Cincinnati. The city 
of Knoxville subscribed $100,000 to its capital stock. After con- 
strncting 38 miles of road, the company became insolvent and unable 
to complète its undertaking. Thereupon the state, to which it was 
largely indebted for bonds loaned it under and pursuant to the in- 
ternai improvement act of Pebruary 11, 1852, and aets amendatory 
thereof, instituted a suit in the chàncery court for Davidson county, 
to foreclose the statutory lien reserved on said company's road and 
other property, for the state's indemnity; and under decrees rendered 
therein the same were sold to W. B. Johnson and associâtes for $350,- 
000. In virtue of this purchase the purcbasers became entitled, 
under section 1507a, par. 21, T. & S. Code, to apply to the chàncery 
court of either of the counties through which said railroad ran, to be 
substituted to ail the rights, privilèges, and immunities, and subjected 
to ail the liabilities of the acts of incorporation under which said 
Knoxville & Kentueky Railroad Company was organized, and the acts 
amendatory thereof, and to such change of name as they might de- 
sire ; and it was by said act made the duty of the chancellor, upon 
the production of satisfactory évidence, to déclare the purchasers "a 
corporation," and "fully clothe them with the powers, privilèges, and, 
immunities" conferred by said original charter and amendments 
thereto. The purchasers accordingly made an application in con- 
f ormity with the requirements of said act, and were, pursuant thereto, 
duly declared a body, politic and oorporate, by the name of the Knox- 
ville & Ohio Railroad Company, and invested with ail the powers, 
rights, privilèges, and immunities theretofore conferred on the Knox- 
ville & Kentueky Railroad Company. 

The légal effeot of the foregoing proeeedings was to foreclose the 
state's lien 'on the road, franchises, and property of the Knoxville & 
"Kentueky Railroad Company, and extinguish ail the interest which 
the stockholders therein had in said corporation, and vest the same 
iu the Knoxville & Ohio Railroad Company. , But, in the organization 
of said last-named company, the purchasers (after ineumbering: their 
road, franchises, and other property with â> mortgage to secure the 
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payment of $500,000 of 7 per cent, bonds îssued by said company) 
fixed the capital stock at something over $1,100,000, of which they 
retained two-thirds, and gratuitously distributed the balance among 
the stockholders of the old company, giving $100,000 thereof to the 
city of Knoxville. 

The organization of the Knoxville & Ohio Railroad Company oc- 
curred in 1871. Upon its organization the company took possession 
of and operated its road until July 1, 1881, applying its earnings to 
the payment of interest on its bonded debt, to the repairing and bet- 
terment of its property, and to the acquisition of necessary equipment. 
During this interval, and shortly before the sale complained of herein, 
the Knoxville & Ohio Railroad Company entered into an agreement with 
the East Tennessee, Virginia & Georgia Eailroad Company, whereby 
the latter company undertook to advance to the former company enough 
money to extend said last company's road from its northern terminus 
at Garyville to the Kentucky line. Under this contract it advanced 
between twelve and fifteen hundred thousand dollars, no part of which 
bas been repaid. The extension was made, thereby securing a valu- 
able connection with the Louisville & Nashville System at Jellico, and 
opening up a new and important railroad line through a rich and ex- 
tensive country not previously penetrated by any railroad. The Knox- 
ville & Ohio Eailroad Company, being unable to repay the money, so as 
aforesaid advanced to it by the East Tennessee, Virginia & Georgia 
Eailroad Company, did, on the eighth of July, 1881, pursuant to a res- 
olution adopted by a large majority of its stockholders in a meeting 
duly called for that purpose, make and deliver its deed conveying its 
road, franchises, and ail other property to the East Tennessee, Virginia 
& Georgia Eailroad Company ; and, in considération thereof, said last^ 
named company undertook and agreed to pay ail the liabilities of the 
vending company, including the advances aforesaid, and issue to its 
stockholders of the "common stock" of the East Tennessee, Virginia 
& Georgia Eailroad Company an amoant, at its face value, equal to 
the stock, respectively, owned by them in the Knoxville & Ohio Eail- 
road Company. The stock owned by the city of Knoxville in the Knox- 
ville & Ohio Eailroad Company was not represented in the stock- 
holders' meeting that authorized the sale complained of ; nor bas the 
city since either ratified or dissented from said sale, until the com- 
mencement of this suit. Immediately after the conveyance of said 
road, franchises, and property, by the Knoxville & Ohio Eailroad Com- 
pany, as aforesaid, to the East Tennessee, Virginia & Georgia Rail- 
road Company, the latter company, by two separate conveyances, mort- 
gaged its entire property (including that conveyed to it by the Knoxville 
& Ohio Eailroad Company) to the Central Trust Company of New 
York to secure the payment of a large number of first mortgage and 
certain income bonds, which it had issued and sold for value to bona 
fide purchasers. Thèse mortgages were, a few days after their exé- 
cution, duly probated and registered in each of the several states pan- 
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etrated by the East Tennessee, Virginia & Georgia Eailroad Company's 
roads, upon the faith of whieh the bonda secured thereby were ûego- 
tiated. 

Following ail this, on the twenty-third of June, 1883, the mayor and 
aldermen of Knoxville filed a bill, for aud in behalf of said city and 
ail other stockholders of the Knoxville & Ohio Eailroad Company 
having a common interest with the city in the litigation, in the chan- 
cery court, Knox county, Tennessee, against the Knoxville & Ohio 
and the East Tennessee, Virginia & Georgia Eailroad Companies and 
the Central Trust Company of New York, praying for a decree annul- 
ling the conveyance made by the Knoxville & Ohio Eailroad Company 
to the East Tennessee, Virginia & Georgia Eailroad Company, and 
declaring the mortgages made by said last-named oompany to the 
Central Trust Company of New York, hereinbefore mentioned, a cloud 
upon the title of the Knoxville & Ohio Eailroad Company's property 
embraced therein, and removing the same. It was therein alleged 
that the complainant, the city of Knoxville, owned, in its corporate 
capacity, $100,000 of the capital stock of the Knoxville & Ohio Eail- 
road Company; that the conveyance sought to be annulled was made 
without its consent and in fraud of its rights. This was the gênerai 
ground upon which the prayer for relief was predicated, and, among 
other spécifie charges in support of that gênerai allégation, the com- 
plainant averred that the East Tennessee, Virginia & Georgia Eail- 
road Company had acquired the ownership of a majority of the cap- 
ital stock of the Knoxville & Ohio Eailroad Company, through and 
by means of which it controlled said company and secured the pass- 
age of the resolution authorizing the conveyance to itself of the road, 
franchises, and property of the Knoxville & Ohio Eailroad Company. 
But it contained no allégation that it had made any effort to induce 
the Knoxville & Ohio Eailroad Company to institute and prosecute a 
suit, or take any other action, for the redress of the wrong complained 
of in the bill, 

The Knoxville & Ohio Eailroad Company answered, denying the 
alleged fraud, but substantially admitting ail the other charges of 
the bill. It then averred that it had not been requested by com- 
plainant, or any other person in its behalf, to take any step to "set 
aside the deed of July 8, 1881," and declared that no complaint had 
been made by any one thereof, and avowed its willingness, if the 
complainant desired it to do so, to institute and prosecute a suit for 
the relief prayed for by the complainant ; and thereupon made its 
answer (as nnder the state practice it had the right to do) a cross- 
MU, and therein substantially reiterated ail the allégations contained 
in the complainant's bill, and confessed by its answer, and prayed 
for the same relief demanded in the complainant's original bill. The 
East Tennessee, Virginia, & Georgia Eailroad Company also answered 
and denied the alleged fraud, but admitted ail the other material 
facts, and added that it would "make no controversy touching said 
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conveyance," and consented to a decree setting the same aside, pro- 
vided an équitable adjustment of the accounts between ît and the 
Knoxville & Ohio Eailroad Company is decreed and appropriately 
enforced, The Central Trust Company of New York entered its ap- 
pearance, and deiûurred to the complainant's bill, on the ground that 
complainant had not brought the case -within the requirements of 
the ninety-fourth rule — recently promulgated by the suprême court 
-— to-wit, that complainant had not averred any request, or shown 
other effort, to induce the Knûxville & Ohio Eailroad Company to 
take steps to redress the wrong alleged to hâve been dons to said cor- 
poration,-^of which the city was a stockholder, — and of which it com- 
plained. But before any action was had upon this demurrer, the 
suit was, upon the application of said trust company, removed to this 
court. The demurrer waa hère considered and sustained, and, the 
complainant admittingthat it could not amend so as to bring its case 
within the purview of the rule, a decree was passed, dismissing its 
bill. Fxom this it will be seeu that the controversy left rests upon 
the eross-bill of the Knoxville & Ohio Eailroad Company, and the 
answerstheroto of the East Tennessee, Virginia, & Georgia Eailroad 
and the Central Trust Companies, and the évidence adduced by the 
parties in support of their respective positions. 

In behçilf of the Central Trust Company it is contended (1) that 
the deed of July 8, 1881, vested the East Tennessee, Virginia & Geor- 
gia Eailroad Company with a good title to the property it purports to 
convey; or (2) if it does not vest such title, the complainant, by its 
acquiescence, is estopped from denying the fact; and (3) that the ces- 
tuis que trust represented by the complainant are innocent holders, for 
value, of the bonds secured by the mortgages in question, and that 
their equities are superior to those of the dissenting stockholders, for 
■whose benefit this suit is being prosecuted. 

The détermination of thèse questions nécessitâtes an inquiry into 
the powers of the Knoxville & Ohio Eailroad Company. Was it legally 
endowed with power to make said conveyance ? The powers of cor- 
porations are only such as are conferred by law. Everything done 
by a corporation in excesa of such authority is voidable at the instance 
of the parties interested in and injuriously affected thereby. The 
powers of the complainant corporation are prescribed by the original 
and amendatory acts which constitute the Knoxville & Kentucky Eail- 
road Company's charter. Thèse eontain the contract (1) between the 
state and said corporation, and (2) between the stockholders therein. 
Under their provisions the complainant was authorized to complète, 
and impliedly charged with the duty of operating, its road. But there 
is no provision of any one of thèse acts which, by implication or oth- 
erwise, authorized it to transfer its immunities and obligations, as by 
its conveyance it assumed to do, to the East Tennessee, Virginia & 
Georgia Eailroad Company; and this is one ground upon which it is 
insisted, in complainant's behalf, that nothing p^^ssed under said deed. 
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We concède that no such divestiture of title and transfer of thè obli- 
gation to complète and operate a railroad could hâve been made with- 
out législative permission; but such permission, we think, was given 
by the acts of November 9 and December 11, 1871, (see pages 21 
and 59 of the acts of that session,) which anthorizes any railroad Com- 
pany in Tennessee to purchase any railroad in the state. The author- 
ity thus given to any railroad company to buy necessarily implies au- 
thority to other companies to sell, inasmuch as there could be no pur- 
chase without a corresponding sale. But it was net compétent for 
the législature to do more in this respect than to waive the public 
rights. It could not divest or impair the rights of the shareholders, 
as between themselves, as guarantied by the company's charter, with- 
out their consent. It was upon the faith of the stipidations contained 
in said charter that the shareholders subscribed to the capital stock, 
and thereby made themselves members of the corporation. Thèse 
stipulations, as we hâve already seen, contemplated and provided for 
the construction of a railroad between the termini named, to be gov- 
erned by the shareholders, in the manner and upon the ter'ms pre- 
scribed. Each corporator is entitled to hâve the contract fairly in- 
terpreted and honestly enforced. The charter invests the owners of a 
majority of the capital stock with the right to control the corporate 
business within the scope of its provisions. Within this limit the 
power of a majority, when acting in good faith, is suprême. But 
complainant's charter does not, by any reasonable intendment, clothe 
the majority with authority to sell the company's franchise and prop- 
erty, and in this way coerce the minority and protesting shareholders 
into another and différent corporation, owning and operating another 
and différent railroad, under another and différent charter, imposing 
other and différent obligations, and governed by a différent set of cor- 
porators. To so hold would be to divest them of their vested rights 
and force them into a relation, and subject them to duties and obliga- 
tions, which they bave not, and probably, would not, bave voluntarily 
assumed. 

The sale, therefore, made by the complainant company to the de- 
fendant the East Tennessee, Virginia & Georgia Eailroad Company, 
was without authority, and is, consequently, voidable, unless the right 
to avoid it bas been ïost by the lâches of the dissenting shareholders, 
or defeated by the alleged superior equities of the holders of the bonds 
secured by the mortgages which the complainant seeks to hâve de- 
olared a cloud upon its title, and removed therefrom. There bas, we 
think, been no such lâches as will preclude the complainant from as- 
serting the rights of its dissenting stockholders ; nor do we think that 
its rights hâve been defeated by the mortgages made to the Central 
Trust Company. 

The principle upon which this last contention is predicated is a 
familiar one, which bas been clearly defined by numerous adjudica- 
tions. A party who bas paid a fair considération for a pièce of prop- 
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erty or thing of value, and taken a conveyance to hîmself of the légal 
title thereof without négligence or fault on his part, or notice of an 
outstanding équitable title in some one else, will be protected in his 
légal estate against sueh outstanding equity. Now, we do not doubt 
but that the holders of the bonds in question are, in a restricted sensé, 
innocent holders; that is to say, there is every reason to believe that 
they aoquired their respective holdings in the belief — if, in fact, they 
had at that time ever heard of the matter — that the deed impugned by 
the complaiùànt's bill was a valid conveyance, and vested the bar- 
gainer with a good tille to the franchise and property described therein ; 
but the defect in said deed arises from a want of power in the vend- 
ing corporation to make it. This defect is apparent on the face of 
the deed, of which ail persons claiming under it were, in law and 
equity, bound to take cognizance; and if, from négligence or any other 
cause, they hâve failed to do this, the court is bound to deal with them 
as if they had had actual notice of ail the facts. In view of this 
principle, they are not innocent holders, and the facts relied on by 
their trustée is no sufficient obstacle to the relief prayed for. A de- 
cree will therefore be entered, rescinding said sale, and removing said 
mortgages, as clouds upon the complainant's title. But the complain- 
ant and the défendant the East Tennessee, Virginia & Georgia Rail- 
road Company will be required to account with each other; the for- 
mer, for ail the advances of money made by the latter in extending, 
improving, repairing, maintaining, equipping, or operating its road, 
and for other purposes, and also for ail debts or obligations assumed, 
paid, or taken up for it by said last-named company, including said 
7 per cent, first mortgage bonds and unpaid coupons, with interest 
thereon; and the défendant the East Tennessee, Virginia & Georgia 
Eailroad Company will be cbarged with ail payments made by the 
complainant, if any hâve been made, and with the earnings of the 
KnoxviUe & Ohio Eailroad Company, since the first day of July, 
1881, (the date at which it took possession and began to operate said 
road,) and with the value of any and ail personal property belonging 
to complainant, which it may hâve appropriated to its own use, less 
the value of such property, if any, as it bas or may return to the com- 
plainant. 

And the parties may adjust the accounts aforesaid between them- 
selves, provided they do so without unreasonable delay; but they will 
be required to submit the same to A. E. Humes, who is appointed a 
spécial master for that purpose, for the inspection and revision by 
him, (if he shall deem a revision thereof necessary,) and for the ap- 
proval of this court. But if the parties shall fail to promptly adjust 
their accounts, as herein provided and required, the said Humes shall, 
as spécial master, proceed to hear proof and report upon the same to 
the next regular term of this court. If there shall be found a balance 
due the East Tennessee, Virginia & Georgia Eailroad Company, as 
now seems probable, it will be entitled to a deeree therefor against the 
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complaînant, and to a lien — to be hereafter defined — upon the com- 
plainant's property to secure the payment thereof, and to such a sale 
of compIainant'B property as may be hereafter ordered; and the same, 
when collected, shall be paid into this court, subject to such disposi- 
tion thereof in favor of the défendant the Central Trust Company of 
New York as the equities of the case shall, in the judgment of this 
court, hereafter reç[uire ; or, if the parties in interest agrée, the com- 
plainant may issue its bonds for an amount sufficient to pay off and 
discharge the amount that may be found due the East Tennessee, Vir- 
ginia & Georgia Eailroad Company, upon the accounting hereinbefore 
ordered, or for such amount as may be agreed on between them, and 
exécute a mortgage securing the same. But ail agreements made by 
said parties, toaching the foregoing matters, shall be filed with the 
spécial master aforesaid, for the inspection and approval of the court, 
and for such further action in regard thereto as may then appear to 
be just and équitable; the object being, so far as it is practicable, to 
secure to the beneficiaries of said mortgages a lien upon the money 
or bonds that may be realized by the East Tennessee, Virginia & 
Georgia Eailroad Company from the complainant, in lieu of the mort- 
gages herein declared invalid and ordered removed as a cloud upon 
complainant's title. And as it appears that some of the stockholders 
in the complainant corporation bave surrendered their stock therein, 
and accepted, in lieu thereof, stock in the East Tennessee, Virginia 
& Georgia Eailroad Company, said last-named company is, in the 
opinion of the court, entitled to be substituted to their rights in the 
complainant company ; and the decree will provide for such substitu- 
tion of said défendants to the rights of said surrendering stockholders. 
Ail other matters will be reserved for future considération. 



American Emigeant Co. v. Call and other s. (Cross-Bill.) 

{Circuit Court, S. D. lowa, O. D. January 19, 1885.) 

Vkndok and Vendes — Record dp Agheement — Entries ra Index — ^Notice. 
O. and the American Emigrant Company owned certain intereats In swamp 
lands, under tlie lowa swamp-land act, and C. entercd into a written agree- 
ment with the company, which was, in eflect, a conveyance of his interest. The 
agreement was duly recorded, and in the index C.'s name was written in the 
grantor column, the company's name in the grantee column, in the column 
headed "character of instrument " was written " agreement," and in the de- 
scription column was the entry " with regard to swamp and overflowed lands." 
Subsequenlly, S. purchased a portion of the lands. Held, that the entries upon 
the index were sufacient to put him on inquiry, aud that he was bound thereby. 

Demurrer in Équity. 

Harvey é Davis, for complainant. 

J. H. Gall and W. S. Clark, for défendants. 
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A 

Shibas, J. In tbîs cause complainant seeks to qniei the tiile to a 
large quantity of lands situated in Kossuth county, lowa, as against 
the adverse claims of Asa G. Call and J. Volney Sweeting. The last- 
named défendant files a cross-bill, in which he avers that he is the 
owner of the realty in question, and asks a decree quieting the title 
in him as against the complainant. The latter demurs to the oross- 
bill, and the case is now before the court upon the demurrer thus filed. 
It is averred by both parties that the lands in controversy form part 
of the swamp lands, the title to which vested in Kossuth county by 
virtue of the act of Congress of 1850, commonly known as "the swamp- 
land act," and the act of the gênerai assembly of the state of lowa, 
passed in 1853, by virtue of which the swamp lands were granted to 
the several counties in which the same are looated. Both parties 
claim title, therefore, through thèse grants to Kossuth county. 

In 1862 the county entered into a written contract with Asa G. Gall, 
whereby said Call bound himself to act as agent for the county in pro- 
curing for the county the swamp lands to which it was entitled, and 
for bis service in this behalf he was to receive "one average fourth of 
ail swamp and overflowed lands now or hereafter claimed by said 
county." On March 24, 1866, complainant entered into a contract 
with Asa G. Call, whieh recites that complainant was then the owner 
of three-fourths of the swamp lands belonging to Kossuth county ; that 
said Call bas a contract with the county for the remaining one-fourth ; 
that the company bas purchased ail of said CaH's interest, and agrées 
to pay therefor a certain named prîce ; it being also stated that "this 
contract is to operate as a conveyance of ail remaining interest, of 
whatever character, which the said Gall now bas or may hereafter 
acquire in any of said lands or claims for indemnity (which interest 
and daim bas been duly examined and is understood by the company) 
by virtue of bis contract with the county before alluded to." 

In the case of American Emigrant Co. v. Clark, 17 N. W. Eep. 
483, the suprême court held that this contract is, in effect, a convey- 
ance, under which ail the right and claim then remaining in said Call 
to the swamp lands in Kossuth county passed to the complainant. 

On the sixteenth of October, 1866, Kossuth county executed a deed 
conveying ail the swamp lands, including those in controversy, to the 
complainant. The défendant claims title under deeds from Asa G. 
Gall to défendant, bearing date January 10, 1881, claiming to be an 
innocent purchaser, for value, without notice, actual or constructive, 
of the adverse claims of complainant. Under the ruling of the su- 
prême court of lowa, that the contract of March 24, 1866, was, in ef- 
fect, a conveyance on part of Call to complainant of bis title and 
right to the swamp lands coming to him by virtue of bis contract 
with Kossuth company, it follows that the lands in controversy then 
beeame the property of complainant as between said Call and com- 
plainant. If the défendant Sweeting had notice of this conveyance, 
and of the rights of complainant under the same, when he received 
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Jiis deeds in January, 1881, then he cannot be said to be an innocent 
purchaser, nor bas he a title whicb would avail him as against thé 
rights of complainant. In the cross-bill it is expressly averred 
that Sweeting had no actual notice or knowledge of the adverse rights 
of complainant, and the question presented upon the demurrer is 
whether it must be held that be is chargeable with knowledge from 
the record under the registry law of the state. The agreement be- 
tw^en complainant and Call was filed for record, in the recorder's office 
of Kossuth county, on the twenty-first of December, 1863, and duly 
entered upon the records of deeds. In the index, Asa C. Call is 
named as grantor, and American Emigrant Company as grantee, and 
in the côlumn headed "Character of Instrument," the entry is "Agree- 
ment;" and in the column headed "Description," the entry is "With 
regard to swamp and overflowed lands." 

It is urged in argument that thèse entries upon the index are not 
sufficient to put a person examiningthe record upon inquiry as tothe 
meaning thereof. It will be remembered that the défendant Sweeting 
knew that the lands that he purcbased of Call were part of the swamp 
lands of the county, and that the only title whicb his grantor had was 
under the swamp-land act. Under suoh circumstances can it be sup- 
posed that if, in examining the title of the lands he was about to pur- 
chase, he should find upon the index of deeds an entry sbôwing that 
his proposed grantor had made an agreement with référence to swamp 
and overflowed lands, he would not bave examined the instrument to 
whicb his attention would thns be directed? It would certainly bave 
been négligence on his part had be failed to do so. The entry upon 
tbe index was certainly sufficient to warn him that Call had made an 
agreement about swamp lands in Kossuth county, and as be knew 
that the lands he Viras about to buy were swamp lands, be was not jus- 
tified in sbutting his eyes to tbe warning that tbe index gave him. 
Had be examined tbe record to which the index referred him, he would 
bave found that Call bad already parted with his interest in the lands 
he was about to pnrchase. 

The décisions of the suprême court of lowa on tbis question are 
clear and décisive. In Calvin v. Bowman, 10 lowa, 529, and White 
V. Hampton, 13 lowa, 260, it was beld that the index was sufficient 
to charge notice, althougb no description of the property was entered 
on tbe index, but simply the words "See record." In Bostwick v. Pow- 
ers, 12 lowa, 456, the entry upon the index was "Certain lots of 
land," and it was held that this was sufficient. In Barney v. Little, 
15 lowa, 535, it is said to be the settled law of the state that "it is not 
necessarily and essentially a prerequisite to a valid registration that 
the index should contain a description 'of the lands conveyed; it is 
sufficient if it points to the record with reasonable certainty." In 
Jones V. Berkshire, 15 lowa, 248, the rule is stated to be that "if tbe 
index discloses enougb to put a careful and prudent examiner on in- 
quiry, and if, on such inquiry, the adverse titte would* bave been as- 
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certained the party will be held to notice." Under the doctrine of 
thèse cases it is évident that it must be held that Sweeting, when he 
■was about to pqrohase thèse lands of Call, was charged with knowl- 
edge of the fact that Call had already entered into an agreement with 
the American Emigrant Company, whereby he had bound himself 
to convey ail the swamp lands in which he had any interest. Being 
chargeable with notice and knowledge of the existence of the coutract 
between the Emigrant Company and Call, he cannot be said to be an 
innocent purchaser. 

It is also urged in argument that, granting that Sweeting must be 
held charged with knowledge of the agreement in question, it doesnot 
follow that he is to be held chargeable with knowledge that the Amer- 
ican Emigrant Company had any prier right or equities in the land, 
because the contract does not descnbe any spécifie lands, and is void 
for uncertainty of description. This objection was made to the va- 
lidity of this contract in the case of American Emigrant Company \. 
Clark, supra, but the suprême court of lowa held that it could be 
made spécifie by référence to the deed of the swamp lands made by 
the county in 1862. When Sweeting took bis deed from Call he knew 
that thèse lands were swamp lands, and therefore within the provis- 
ion of the contract or conveyance executed by Call. The récitals of 
this agreement were clearly notice that Call had contracted with the 
county for the purchase of one-fourth of the swamp lands, and that 
the complainant had become the purchaser of ail the rights and title 
which said Call then had, or might thereafter acquire in said lands, 
by virtue of bis contract with the county. Having knowledge, either 
actual or constructive, of the facts recited in the agreement between 
his, grantor, Call, and complainant, he was tbereby put upon inquiry 
in order to ascertain the real facts. He was not compelled to pur- 
chase the lands, but when about to do so he was charged with the 
duty of exercising diligence in making proper examination touching 
the rights and equities of others, when the record showed that others 
had such rights in the lands he was about to purchase. 3 Washb. 
Eeal Prop. 328; Brush v. Ware, 15 Pet. 110. If, upon such examin- 
ation and inquiry, he should learn that the lands he was about to buy 
were, in fact, part of the swamp lands coming to said Call by virtue of 
his contract with the county, then he would at once know that the com- 
plainant had the prior right to the lands, and that Call had no right 
to sell them to a third party in violation of his written contract with 
complainant. On the other hand, if it should appear that Call had 
not acquired the lands in question by virtue of bis contract of Feb- 
ruary 8, 1862, with the county, but had obtained title thereto through 
some other purchase or source, then it would appear that the landt 
were not part of those affected by the contract between Call and com^ 
plainant, and in that event Sweeting would be justified in buying the 
same, in the belief that complainant had no interest or right therein. 

The allégations in the cross-bill are not explicit upon the point, and 
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the ruling upon the démarrer is baaed upon the assumption that, in 
fact, a!l the right and title which Call had in thèse lands was acquired 
by yirtue of his contract with the connty of February 8, 1862; the 
deed from the county to Oall being made by reason of the terms of 
this contract. The demurrer to the cross-bill is sustained, but with 
leave to amend the same by averring the facts showing that Call ob- 
tained title to the lands, not by virtue of the contract of Pebruary 8, 
1862, but through some other source or purchase, if such facts exist; 
such amendment to be filed by March rules. 



Blaib V. St. Louis, H. & K. Et. Co. and others.* 

In Te Merriwethbb and others, Intervenors.* 

{Oireuit Court, E. D. Missouri. January 19, 1885.) 

RAn^KOAD MoBTQAGEB— Lien of Matbrial-Mbn— Statuts op Fbattds. 

Wliere supplies used for rebuUdlng bridges, building sida tracksi and in mak- 
ing repairs were furnished a railroad corapany from time to time under a con- 
tinuous verbal contract made after default in the payment of tlie company's 
bonded interçst, and which waa not terminated untilthe appointment of a re- 
ceiver,— more than two years after the flrst supplies werefuraislied, — hdd that, 
notwithstanding the statu te of frauds, the material-men were, under the cir- 
cumstanoes, entitled to judgment for the balance due thera, and to a lien su- 
perior to that of the mortgage creditors, for the amouat due, on the earnings of 
the road. 

In Equity. 

Exceptions to masters report on the intervening pétition of Mer- 
riwether & Co. The claim of the petitioners is for ties, piling, and 
other timber furnished from time to time from the fourth day of No- 
vember, 1881, to December 18, 1883, for services in loading ties on 
cars, and for money paid for repairs on an engine belonging to said 
road. Said supplies were furnished said railroad in pursuance of a 
verbal contract to continue for fromi two to three years, or until the 
firm got ail of its materials ont, but determinable by either party at 
notice if desired. This contract was entered into about the first of 
November, 1881. It was substantially as foUows : 

"In considération of the firm of Merriwether & Co. f urnishing the railroad 
Company such ties, piling, and bridge timber as might be needed, at cost 
priée, the railroad company would give them a rate from a point south of 
Eolia to Hannibal for $12 per car, and from Eolia to points north at $10 per 
car, for shipments of the flrm's own lumber and materials. The corapany waa 
to pay them along in money or freiglits as it was able until the termination 
of the contract." 

iReported by Benj. F Eex, Esq.. of the St. Lonls bar. 

v.22F,no.l3— 49 
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: The claîm filed is for a balance of |2, 762.06. The master found 
that the materials furnished were used for rebuilding bridges, build- 
ing new sidetracks, and for repairs; that said contraot continued in 
force down to the date of the receiver's appointaient; and that, though 
being verbal, it was within the statute of frauda, yet it was suflScient 
in eqùity, under the circumstances, to entitle the intervenors to a lien, 
and that they were entitled to a judgment for 12,759.94, with inter- 
est at the. rate of 6 per cent, per annum from the date of the re- 
ceiver's àppointment, and to an équitable lien for said sum, prior in 
right to that of the mortgage sned on, to be paid out of the earnings 
of tiie Company. The first default in the payment of the company's 
bonded interest was on April 1, 1881. The receiver was appointed 
February 7, 1884. The master does not refer specifically in his re- 
port to the item for money paid for repairing the locomotive or that 
for loading the cars, but as substantially the whole amount claimed 
was allowed, it is presumed that he considered both items due under 
said contract. 

Walter G. Larned and Théo. G. Case, for complainants. 

John O'Orady, for receiver. 

Dyer, Lee é EUis, for intervenors. 

Tbbat, J. It may be considered as an established rule of equity 
that where receivers are appointed the court may détermine, under 
ail the facts and circumstances, what demands prior to such àppoint- 
ment may be allowed as prior in right to the mortgage. In this case, 
Judge Brewee, reviewing the authorities, cursorily intimated that de- 
mands which had accrued within six months prior to the àppointment 
of a receiver, if they pertained to betterments, or the current nec- 
essary opérations of the road, shonld be considered as équitable de- 
mands prior in right to the mortgage. There are two propositions 
underlying the rulings of the courts: First. When, under the con- 
ditions of a mortgage, the mortgagee, after default, permits the cor- 
poration to still operate the road, thB opérations thereafter must be 
considered for the benefit of the mortgagee, and ail others in inter- 
est, especially if betterments accrue therefrom. Second. To prevent 
the indefinite extension of such claims, the courts limit the time 
within which such demands maybe pursued. 

The case before the court présents this condition of affairs, viz. : 
that under an indefinite contract the intervenors, subséquent to de- 
fault iii the mortgage, continued to furnish materials for the equip- 
ment ol tke road; the account, débit and crédit, eontinuing to the àp- 
pointment of a receiver. The question is not within the narrowrules 
governing statutes of frauds, but as to the rights of the parties under 
the équitable principles stated. The mortgagee could bave taken 
possession of the road under default, had he so elected. He preferred 
that the corporation should still continue to operate the road, cer- 
tainly as much for his benefit as that of other parties. Why, then, 
as after-acquired property is to be included within his mortgage. 
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should he not deal with said betterments according to équitable rules ? 
True, there should be, as stated by Judge Beeweb, some limit to the 
enforcement of such alleged obligations, — fixed in this case at six 
months. But if the contract waa a continuons one, to the benefit of 
ail concerned, mortgagee included, and final settlement not made un- 
til the appointment of a receiver, should this case fall within the six- 
months rule ? The distinction is an obvious one. Where a person 
fumishes, from day to day, ordinary supplies to a corporation, he is, 
as to the same, a creditor at large. Wben a default as to a mort- 
gage subsequently occurs, such gênerai demands oannot be treated as 
prier in right to the mortgage, except under the spécial oircumstances 
named in adjudged cases, viz., where such demands are current, and 
essential to maintain the corporation as a going concern, such as 
continuons labor, etc. This rule pertains to such demands existing 
prier to the mortgage defaults. 

The other class of cases, of whicb that before the court is one, rests 
on an additional reason, namely, that if the mortgagee, instead of 
enforcing his rights, elects to hâve the corporation operate the con- 
cern, he must be considered in equityas estopped from disputing that 
such opérations were for his benefit, and to be accounted for in the 
final adjustment of the rights of ail concerned. Hence, in this case, 
it appears that long subséquent to the default, and eontinuously 
thereafter down to the intervention of the mortgagee for the appoint- 
ment of a receiver, the demand in question was progressing for tha 
betterments of the road, without objection from any one. Ordinarily, 
demands as to items accruing prier to the time lîmited (as, in this 
case, for six months) would be excluded, as heretofore stated. But 
hère the contract was incomplète until the appointment of a receiver, 
and consequently must be treated as falling within the équitable rule. 
The exceptions to the report overruled. Ëeport confirmed. 



LooKB V. Bbadstbebt Co.* 
{Circuit Court, D. Minnesota. January, 1886.1 

1. LiBEL— Mbhcantile Aoency. 

A corporation, carrying on the business of à mercantile agency, Is not ex- 
empt from légal responsibility, and is subject to the same rules of law as other 
persons who hâve a just occasion for making statements which are charged to 
be libelous, 

2. Same— Publications Injuriods to Mercantile Crédit — PraTtiiKOED Com- 

munications. 

Every willful and unauthorized publication, -written or printed, which im- 
putes to a merchant or other business man conduct which is injurions to his 
character and standing as a merchant or business man, is a llbel, and implies 

iReported by Bobertson Howard, Esq., of the St. Paul bar. 
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malice; but whenever the author or publiaher aoted în the bonaflâe discharge 
of a public or private duty, légal or moral, or in the prosecution of his own 
rightsand interests, that which is communicated in writing under such circum- 
stances is a privileged communication, unless actuated by malice. 

3. Same — PiirviLEGB A Question of Law. 

Whether an alleged libel is within the protection afEorded to privileged com- 
munications is a question of law. 

4. Samb — Communication, whbn Privileged. 

A communication is privileged, within the rule, when made in good faith, in 
answer to oue having an interest in the information sought ; and it will be 
privileged, if volunteered, if the party to whom the communication isjnade bas 
an interest in it, and the party by whom it is made stands in such relation to 
him as to make it a reasonable duty, or at least proper, that he should give the 
information. 
6. Bame— AcTUAL Mai.icei. 

If a communication is privileged, then, although the statements are defama- 
tory, actual malice must be proved to entitle the aggrieved party to recover 



6. Same — Information Furnishbd bt Meucantilb Agenoy, when Phivileged. 

Written information as to the standing of a mercliant or business man, fur- 
nished by a mercantile agency to its subscribers voluntarily, or in answer to 
inquiries frora them, is a privileged communication. 

7. Samb — Question for Jury — Charactkr of Co-mmunication. 

It is for the jury to détermine whether such a privileged communication is 
defamatory and actuated by malice, or not. 

8. Same — Evidence op Malice. 

in determining whether actual malice existed, the jury can take into con- 
sidération the alleged libelous publication, in connection, with other testimony 
tending to show the falsity of the charge and the want of probable cause, and 
thus détermine if malice is proved. 

9. Same— Agency, whkn Liable. 

Wherethe publishedstatementwascalculated to affect injuriously the char- 
acter of a merchant or l)u.siuess man, and was false, and the mercantile agency, 
witbout exercising ordinary care and caution in collecting it, unfairly and 
without reason to believe ils truth, imparted the information to others reck- 
lessly, it will be liable. 

At Law. 

Rea, Kitchel é Shaw and Clias. E. Flandrau, for plaintiff. 

White é Palmer, (O. K. Davis, of counsel,) for défendant. 

Nelson, J., {charging jury .) This action is brought for libel. The 
plaintiiï is a résident of Minneapolis, and a citizen of the state of Min- 
nesota, and the défendant is a corporation created by the laws of the 
state of Connecticut, and has an agency located in the oity of Min- 
neapolis. ïhe business of the défendant is to obtain information of 
the financial standing and character of business men throughout the 
United States,. and for a considération it enters into an agreement with 
its patrons to furnish them the information received. It does this in 
its own way, and gives the information in such form as it may deem 
advisable, and to its subscribers only. The corporation is engaged 
in a serviceable and useful business, unless there is abuse in its man- 
agement. The corporation is not exempt from légal responsibility, 
and is subject to the same rules of law as other persons who may 
hâve a just occasion for making statements which are charged to be 
libelous. It has extensive facilities for securing information, and is 
of great service to the mercantile and financial interests of the country; 
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but if its opportunities are abused, and it is négligent in obtaining 
and imparting information, and reckless in its conduct, great injury 
résulta to the elass of men whose intereet its purpose is to advance. 
The information imparted in writiug to the patrons of the défendant, 
reflecting upon the business conduct of the plaintiff, and oharged to 
be a malicious statement injurious to his character and réputation, 
is the f ollowing : 

"Their elevator has been condemned as unsafe, and the chamber of com- 
merce décline to accept or do business with their wheat checks. The facts of 
the case seem to be that Locke has misled the other investors, and put up a 
building which is unsafe for business, and stands idle. ïhe investors seem 
to regard themselves as having been viclimized. The company cannot be 
considered as having a basis of any crédit. " 

It is my duty to instruct you that every willful and unauthorizecl 
publication, written or printed, which imputes to a merchant, or other 
business man, conduct which is injurious to his character and stand- 
ing as a merchant or business man, is a libel, and implies malice; 
but "whenever tbe author or publisher acted in the honafide discharge 
of a public or private duty, légal or moral, or in the prosecution of his 
own rights and interests," that which is communicated in writing 
under such circumstances is a privileged communication, unless act- 
uated by malice. If it is a privileged communication, then, although 
the statements are defamatory, actual malice must be proved to en- 
title the aggrieved party to recover damages. It is a légal question 
for the court to first détermine if the alleged libel is within the pro- 
tection afforded to privileged communications. "A communication 
is privileged, within the rule, when made in good faith .in answer to 
one having an interest in the information sought, and it willbe priv- 
ileged, if volunteered, if the party to whom the communication is made 
has an interest in it, and the party by whom it is made stands in such 
relation to him as to make it a reasonable duty, or at least proper, 
that he should give the information." Sunderlin v. Bradstreet, 46 N. 
Y. 191. Applying the rule laid down to this case, and it is in proof 
that the information charged to be a libel was communicated to sub- 
scribers in the city of Minneapolis and Duluth, who had an interest 
in knowing it; and the communication is also volunteered to other 
persons who stood in such relation to the défendant as to make it a 
reasonable duty, or proper, that such information should be given; so 
that the conduct of the plaintiff consists of answers in writing to in- 
quiries made, or volunteer information given to those who had an in- 
terest in it, and there was just occasion for imparting it to them. 
Therefore I instruct you that the information given was a privileged 
communication, You must now détermine whether the privileged 
communication is defamatory and actuated by malice. The publica- 
tion is submitted for your interprétation, and it is for you to settle 
the meaning and détermine the character and effect of the statement 
complained of, and whether malice, in fact, is proved. 
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In a case like this, falsehood of the statement, and the absence of 
probable cause, will amount to proof of malice; and if you find from 
the évidence that the published statement was calculated to affect 
injuriously the plaintiff's character, and was false, and that the de- 
fendant, without exerciaing ordinary care and caution in collecting it, 
unfairly, and without reason to believe its truth, imparted the infor- 
mation to others recklessiy, your verdict should be for the plaintiiï. 
But if you find the plaintiff bas not removed the presumption which 
attaches to this statement as a privileged communication, then the 
défendant is entitled to a verdict. In determining whether actual 
malice existed, you can take into considération the alleged libelous 
publication, in connection with other testimony tending to show the 
falsity of the charge and the want of probable cause, and thus déter- 
mine if malice is proved. If the plaintiff is entitled to a verdict, you 
are to ûz the amount of damages, which must be reasonable and just. 

The jury found a verdict for défendant. 

See Tnissell v. Scarlett, 18 Fm>. Rbp. 214, and note, 216. 



Singer ». Chabter Oak Ins. Co.* 

{Circuit Court, E. D. Missouri. June 5, 1882.) 

LiFB Insurancb— Paid-up Policy on Husband's Lipk fou Benefit of Wifb — 
AOENCT— Agkbbmenï by Husband in Wifb's Namb to Réduction of 
Amount of Insurance. 

Where a wife is in the habit of leaving ail business aSairs to her husband, 
and he, without her knowledge, iosures his life for lier benefit, and keeps pos- 
session of the policy, and pays ail premiums himself until the policy is fully 
paid up, without action or interférence on her part, and, after the policy is paid 
up, the insurance Company becomes flnanciallyembarrassed, hehas implied au- 
thority to bind her, by an agreement in her name, to a réduction of the amount 
of the insurance, 

This was an action by the plaintiff, Eegina Singer, as widow of 
Ferdinand Singer, and as beneficiary in a policy of life insurance for 
$5,000, taken out in the défendant company by her husband, and 
made payable to her. The policy was dated April 25, 1866, and was 
on the 10-year plan; that is, after payment of fixed premiums for 10 
years it was a paid-up policy, payable to the beneficiary on death 
of the asaured. After the lapse of this 10 years, the insurance com- 
pany, being financially embarrassed, upon regular and formai pro- 
cédure, proposed to its policy-holders that its outstanding policies 

' Published by spécial request. Reported by Benj. P. Kex, Esq., of the St. Louis 
bar. 
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Bholild be soaled down to tbree-fif ths of their face value ; thus proposing 
that the policy sued on in this case shôuld be reduced from $5,000 to 
$3,000, and sbould only represent a clâim for the latter amount. The 
proposition was aocepted by Ferdinand Singer, and a written agree- 
ment to scale plaintiff's policy was entered into on the thirteenth day 
of November, 1877, — "[SignedJ Eegina Singer, [Seal,] per Feedi- 
NAND SiNGEB, [Seal;] Ferdinand Singer, [Seal,]" — and alsoexecuted 
in due form by the company. It was claimed by plaintiflf that the scal- 
ing agreement was not binding upon her, it having been made by her 
husband, without her knowledge or consent. The chief contention 
was as to the implied authority of the husband after the policy was 
fuUy paid up to bind the wife, as beneficiary, to a réduction of which 
she knew nothing. On this question the cause was submitted to the 
court, upon the f oUowing agreed statement of facts : 

"The parties to this action hereby agrée that this cause shall be submitted 
to the court, without. the iatervention of a jury, upon the pleadings and the 
following agreed statement of facts, to-wit: That the policy of Insurance 
declared upon in this action, and hereto attached and marked Exhibit A, and 
the application therefor, and hereto attached, and marked Exhibit B, and the 
scaling agreement hereto attached, and marked Exhibit C, shall be considered 
as being in évidence, and as a part of this statement of facts; that the said 
application for said policy of insurance was signed by the insured, Ferdinand 
Singer, he signing his own name thereto, and that of his wife, the plaintifE 
in this action ; and that the plaintiff never knew before her husband took out 
this poUcy of insurance, that he intended doing'so; and that she did not know 
that he had taken out any insurance for her beneflt until some time after he 
had received this policy; that she did not know in what year said policy was 
issued; that her husband (the insured) always paid the premiums; that plain- 
tifE never paid any of them, and that none were ever paid with her money, 
and that she never knew in what month the premiums were paid; that ail 
she knew about the matter was that some time before his death it came to 
her knowledge that her husband had his life insured in défendant company 
for her beneflt; that plaintifE never asked her husband to sign an application 
for this insurance for her, or pay any premiums, or do anything at ail about 
said insurance at any time; that she knew that he looked after it, and that 
was ail; that he was a man who attended to his own business, and she left 
everything to liim; that she never knew until after his death that he had 
signed or intended to sign the scaling agreement hereinbefore referred to; 
that the said scaling agreement, marked Exhibit C, was executed by the de- 
fendant by its proper offlcers ; and that the corporate seal of défendant is thereto 
afflxed; and that the signature of Regina Singer, the plaintifE, which is thereto 
afflxed, and also the signatures of said Ferdinand Singer and Ferd. Singer, 
are ail in handwriting of said Ferdinand Singer, the said insured in said 
policy; and that he afflxed thereto the seals set opposite said signatures at the 
time he signed the same; that said Ferdinand Singer, at the time of making 
said application for said policy of insurance, and thereafter until the date of 
his death, was the lawful husband of plaintifE. And it is further agreed that, 
during ail the time from the issuance of said policy down to the date of his 
death, which it is agreed occurred on the fourth day of October, 1881, said 
policy remained in the personal custody of said Ferdinand Singer. * * *" 

Oeo. W. Taussig, for plaintiff. 
Dyer,Lee éEllis, for défendant. 
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Tbeat, J., in an oral opinion, held that, under the faots in the agreed 
statement, the busband had authority to sign the ■wife's name to the 
scaling agreement, and that she was bound thereby, and gave judg- 
ment in her favor for three-fifths of the amount of the policy. 



State of Illinois v. Fletchee and another. 

{Circuit Court, N. D. Illinois. December 11, 1884.) 

1. Fédéral 'Elections — Commission of Ceimb bt Depoty-Marshalb — Juris- 

DiOTioN— Rev. Bt. § 643. 

The mère holding of a commission as a deputy-marshal of the United States 
at the time a party is indicted for murder or any other offense at, iist the laws 
of a State, committed at a fédéral élection, is not of itself suflScienl ground for 
depriving the state court of iurisdiction of the case, and does not entitle the 
acGused to hâve it removed i'nto the circuit court of the United States under 
section 643 of the Revised Statutes. 

2. Same — Pétition fok Rbmoval. 

Where a deputy-marshal, who has been indicted for murder and held for trial 
in a state court, in his pétition for a removal of the case to the United States 
court dénies that ho committed the murder, and avers that the indictment waa 
lound against him for' acts donc by him, if done at ail, as a deputy-marshal, 
■vvliile in the performance of his duties at an élection to choose a représentative 
to congress, the pétition does not state facts entitling him to a removal. 

3. Same — Brbach of the Pbace at Polls. 

There is no fédéral statute making a disturhance at the poils amounting to 
a breach of the peace an ofEense against the United States, and a deputy-mar- 
shal who is arrested by other deputy-marshals for such disturbance should be 
surrendered to the state authonties. 

Pétition for Eemoval of Case to Circuit Court. 

Richard S. Tuthill, U. S. Dist. Atty., and C. M. Dawes, Asst. U. 
S. Dist. Atty., for petitioners. 

Geesham, J. The sworn pétition of John Fletcher and Julius Yat- 
taw states that on the twenty-ninth day of November, 1884, they and 
James Smith were jointly indicted in the criminal court of Cook 
county, Illinois, for the crime of murder upon one William Curnan, 
by wbieh a criminal prosecution was begun, in the name and by the 
authority of the people of the state of Illinois, against the petitioners, 
•which is now pending in the state court, and upon which they are 
confined in the county jail of Cook county awaiting trial. After fur- 
ther stating that at the time the alleged killing and murder oceurred, 
namely, on the fourth day of November, 1884:, the petitioners and 
James Smith, their co-defendant, were duly appointed and qualified 
deputy-marshals of the United States, and assigned to duty at the 
Third élection district of the Second ward of the city of Chicago, at 
an élection to choose a représentative in the congress of the United 
States, the pétition proceeds : 

"And that each of your petitioners was then acting under colorof said of- 
fice and in pursuance of said laws; and that the act for the alleged commis- 
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sion of wMch said arrest was made, and said subséquent proceedings against 
your petitioners were had, was done, if dons at ail, in their own necessary 
self-defense, and while eugaged in the discharge of their dnties as deputy- 
marshals as aforesaid; * * * that, as such offlcers, it waS' their duty to 
keep the peace, and préserve order at the polling place aforesaid; that on the 
said fourth day of November, at said polling place, a disturbance and breach 
of the peace occurred between said James Smith, then and there a deputy of 
the marshal of the United States for said Northern district, and a large num- 
ber of persons incited thereto by spécial constables of said Oook county, whose 
names are, to your petitioners, unknowu; that said constables and said large 
number of persons were tlien threateuing said Smith with personal violence 
and injury; that your petitioners, as such ofiacers aforesaid, in order to quel! 
said disturbance, and to protect Said Smith, and to préserve order at the poll- 
ing place aforesaid, then and there arrested said Smith and took him into 
custody; that while your petitioners so had said Smith in custody, and were, 
with him, peacef ully and lawfuUy proceeding to the office of Philip A. Hoyne, 
Esq., commissioner of this court, there to inake eomplaint against him, said 
Smith, for disturbing the peace at said polling place, they were assaulted and 
fired upon with pistols and other deadly weapons in the hands of a large 
body of armod men, among whora was said Curnan, greatly outnumbering 
your petitioners, who threatened your petitioners and said Smith unless your 
petitioners took said Smith to tlie Harrison-street police station, in the city 
of Chicago; and your petitioners aver that they flred no shot at their said as- 
sailants, and made no attack upon them whatever, or against said Curnan; 
but they aver and state that some person, to them unknown, then attacking 
your petitioners, did shoot and kill the said Curnan, as they believe, which is 
the murder and killing mentioned in said indlctment; and your petitioners 
aver that said prosecution was begun and commenced against them for acta 
done, if done at ail, by your petitioners as deputy-marshals as aforesaid, and 
while in the performance of their duty while lawfuUy acting under the pro- 
visions of title 26 of the Kevised Statutes of the United States — the ' Elec- 
tive Franchise.' " 

The prayer is that a writ of haheas corpus cum causa may issue, 
directed to the criminal court of Cook county, requiring that court to 
stay ail further proceedings against the petitioners; that the suit be 
removed into this court for hearing and détermination; and that this 
court direct the marshal of the United States for this district to take 
the petitioners into his custody, and hold them for further orders. A 
copy of the indictment is attached to the pétition, and made a part of 
it. The motion is based upon section 643 of the Eevised Statutes. 
So much of this section as need be noticed provides that when any 
civil suit or criminal prosecution is commenced against any officer of 
the United States, or other person, on account of any aot done under 
the provisions of the act upon the subjeet of the élective franchise, or 
on account of any right, title, or authority elaimed by such officer, or 
other person, under any of the provisions of that act, such suit or 
prosecution may, at any time before the trial or final hearing thereof, 
be removed for trial into the circuit court next to be holden in the dis- 
trict where the same is pending, upon the verified pétition of such 
défendant to such circuit court, setting forth the nature of the suit or 
prosecution. The case is thereupon entered on the docket of the cir- 
cuit court, and proceeded with as a cause originally commenced in 
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that court. When the suit or prosecution is commenced by capias, 
or any form of proceeding by which a personal arrest is ordered, the 
clerk is required to issue a vvrit of habeas corpus cum causa, a du- 
plieate of which is delivôred to the clerk of the state court, or left at 
the office by the marshal of the district or his deputy, or by some per- 
8on duly autborized thereto; and thereupon the state court is obliged 
to stay ail f urther prooeedings in the case ; and the suit or prosecu- 
tion, on the delivery of snch process, or leaving the same as afore- 
said, is held to be removed to the circuit court, and any fnrther pro- 
ceedings, trial, or judgment therein in the state court become void. 
If the défendant in the suit or prosecution be in actual custody on 
mesne process therein, it is the duty of the marshal, by virtue of the 
writ of habeas corpus cum causa, to take the body of the défendant 
into his custody, to be dealt with in the case according to law and 
the order of the circuit court, or, if in vacation, by any judge thereof. 

If the petitioners hâve been indioted in the state court for an act 
done by them while fairly in the line of their duty as deputy-mar- 
shals of the United States, at one of the poUing places in the city of 
Chicago at the late élection, at which a représentative in congress 
was voted for, and that fact appears in the pétition, the case may 
be removed to this court for hearing. If the pétition simply averred 
that the défendants stood indicted in the state court for an act done 
by them as deputy-marshals, or under color of their office, or the law 
authorizing their appointrnent and defining their powers and dufcies, 
without describing the act or circumstances under which it was com- 
mitted, it would, perhaps, be the right and duty of this court to as- 
sert Jurisdiction of the case; at least, until it should âppear that the 
claim was unfounded. Tennessee v. Davis, 100 U. S. 257. 

It is charged in the indictment that the petitioners shot and mur- 
dered William Curnan on the fourth day of November, 188é, in the 
countyof Cook and state of Illinois, and the pétition distinctly asserts 
that "neither of them fired any shot or did any act by reason of which 
the said Curnan came to his death, as set forth in the indictment. " If 
they neither did the shooting, norin any way contributed to Curnan's 
death, it foUows that they bave not been indicted for an act or acts 
done by them as deputy-marshals of the United States, and this court 
bas no right to interfère with the jurisdiction of the state court. It 
is true, the pétition contains an averment that the indictment was 
found against the petitioners for acts done by them, if done at ail, as 
deputy-marshals of the United States, while in the performance of 
their duties as such. They did the killing, or contributed to it, or 
they did not ; and nothing short of a positive averment that they did 
the act for which they stand iudicted, and did it in the line of their 
duty as deputy-marshals of the United States, or under color of their 
authorityas such officers, will entitle them to a removal of the case 
from the state court to this court for trial. The mère holding of a 
commission as a deputy-marshal of the United States at the time a 
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party is indicted for murder, or any other offense against the laws of 
a state, is not of itself sufiScient ground for depriving the state court 
of jurisdiction of the case. 

The petitioners state that James Smith, their co-defendant in the 
indictment, and also a deputy United States marshal, and a number 
of other persons, incited thereto by spécial constables of Cook county, 
were engaged in a disturbance and a breach of thepeaoe at the poils; 
that Smith was threatened by the spécial constables, and such other 
persons, with personal violence ; that, "in order to qaell said disturb- 
ance and protect said Smith, and to préserve order at the polling 
place," they, the petitioners, took Smith into custody; that while 
proceeding with him to the office of Philip A. Hoyne, a commissioner 
of the United States, there to make complaint against him "for dis- 
turbing the peace at said polling place," they were fired upon by a 
large body of armed men, including Curnan, the deceased, who de- 
manded that Smith should be taken to the Harrison-street police sta- 
tion, in the city of Chicago, and threatened both them and Smith 
unless he was taken there ; and that, ref using to comply with this 
demand, they were fired upon, and some one of the attacking party 
shot and killed Curnan. It is not claimed by the district attomey, 
who appears for the petitioners, that Smith was in the line of his 
duty as a deputy-marshal when he was engaged in the breach of the 
peace at the poils, or that he had committed an offense against the 
United States for which Commissioner Hoyne might hâve held him 
for trial, or for which any court of the United States had jurisdiction to 
try and punish him. Instead of doing his duty as a deputy-marshal, 
Smith was engaged in a disturbance and breach of the peace at the 
poils. ïhe petitioners had a right to arrest him for this offense, and, 
in a reasonable time, turn him over to the proper state authorities. 
He was simply a law-breaker, and the fact that he was a deputy- 
marshal of the United States entitled him to no more considération 
or protection than others engaged in the same disturbance and breach 
of the peace. The district attomey admits that there is no fédéral 
statute making a disturbance at the poils amounting to a breach of 
the peace an offense against the United States. This is not a case 
in which deputy-ffiarshals of the United States, in repelling force by 
force in défense of themselves or their prisoner, shot and killed an 
assailant. Smith had violated the laws of the state, and the peti- 
tioners refused to turn him over to the state authorities. They held 
him, it may fairly be inferred, to protect him because he was a deputy 
United States marshal, and to take him before Commissioner Hoyne, 
who had no jurisdiction to hear a complaint against him or to detain 
him. 

The order prayed for is denied, ana the pétition is dismissed. 
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InNIS V. Olli CiTT BOILEE WOBKS. 
(Oircuit Vvurt, W. D. Pennsylmnia. January 29, 1885.) 

1. Patents for Inventions— Pcjblio Use— 8ale to Test Machine. 

A single sale, by an inventor, of a machine embodyinghis completed inven- 
tion, more than two years before his application for a patent, will not render 
the jDatent void, wheresuch sale ismade for less than the value of the machine, 
■without profit to the inventor, for the sole purpose of testing it, and with the 
understanding that it will be taken back if- it does not work satisfactorily 

2. SaMB — PliEStJMPÏION. 

It being once shown that the use is expérimental, then, upon the question 
of its reasonableness in point of duration, every presumption should be made 
in favor of the inventor. 

In Equity. Sur plea. 

James C. Boyce, for complainant. 

Geo. H. Christy and -/. K. Hallock, for défendants. 

AcHESON, J. Doubtless a single sale by an inventor, in the ordi- 
nary course of business, of a machine embodying his completed in- 
vention, more than two years before his application for a patent, will 
defeat his right thereto, and may be shown in bar of a suit for in- 
fringement. And it may well be that such conséquence will not be 
averted by the mère condition in the contract of sale that the pur- 
chasershall bave the right to return the machine and take back the 
price should it fail to work satisfactorily. Henry v. Francestown 
Soap-stone. Stove Go. 17 0. G. 569 ; S. C. 2 Fed. Eep. 78. But the 
proofs hère show that the one sale relied on to support the plea was 
not only characterized by that condition, but was otherwise excep- 
tional. It was made at an underprice, and without profit to the 
seller. Moreover, I am persuaded that the sale was made for the 
purpose of securing a fair test of the invention. 

The plaintiff's improved engine was designed especially for drilling 
and operating oil-wells. The one he sold to Eosenfield & Guyer was 
the first of the kind he had built, and the only one up to that time. 
"Eunning light," doing no work, at his shop, it was apparently a 
success; but it could not be satisfactorily tested there. Experienced 
machinists and oil producers, who there examinedit, were doubtful of 
its pi;actical working in drilling; and they expressed the opinion that 
the piston-valve would soon work loose (resulting in a leak of steam 
and loss of power) by the cutting and wearing away of the valve and 
valverbore ; and so firmly convineed of this defect were they that 
they would not give the engine a trial, even at the plaintiff's expense. 
The objection went to the praotical efficiency of the engine to per- 
form the service for which it was mainly designed. Now, obviously, 
the only way to détermine whether or not the objection was well 
founded was to put the eûgine to work at an oil-well, and keep it at 
work there a sufficient length of time. Mr. Hamor, a member of the 
purchasing firm, was an expert in sinking oil-wells and in the care 
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of machînery, and ii was one of the terms of sale that he would give 
his Personal attention to the running of the angine, and thoroughly 
try it at the well, and report to the plaintiff if he found anything 
wrong with it. To secare such thorough trial was the principal in- 
ducement with the plaintiff to make the sale. Upon the whole év- 
idence it is plain that the transaction was altogether expérimental; 
therefore the invention was not "in public use, or on sale," within 
the meaning of the statute. Birdsall v. McDonald, 1 Ban. & A. 
165; Elizaheth v. Pavement Co. 97 U. S. 126; Campbell v. Mayor, etc., 
9 Fed. Rep. 503; Graham v. Geneva Lake Manufg Co. 11 Ped. Rep. 
138; Graham v. McCormick, Id. 859. Nor am I prepared, under 
the proofs, to accept the view that the trial was unreasonably pro- 
longea. The inventer swears that he regarded a year's actual use 
as necessary to obviate the objection that had been raised to his in- 
vention, ïhe sequel shows that he was right; for even af ter more 
than a year's use of the engine at Rosenfield & Guyer's well, he ex- 
perienced great difiQculty in effecting other sales on account of a laek 
of confidence among oil operators in the durability of the engine. 
The façt that at the end of about 10 months he began patterns for 
the engines he built in the fall of 1875, is a circumstanoe too equiv- 
ocal to justify the conclusion that the success of the engine was then 
fnlly assured, even in his mind. It being once shown that the use 
was expérimental, then, upon the question of its reasonableness in 
point of duration, every presumption should be made in favor of the 
inventer. The plea must be overruled; and it is so orderèd. 



MoFABiiANi) V. Debeb & Mansub Manuf'g Co. and ànotber. 

(Circuit Court, N. D. Illinois. January 5, 1885.) 

1. Patents FOB Inventions— Oorn-Planturs — Beugbn Patent, S6. 46,629 — 

CxiAiM 6— Public Use. 

An automatic soraper, precisely as described in Bérgen's patent, No. 46,629, for 
an improvement in corn-planterà, was well known and in public use for at ieast 
three years before the date of the Bergen patent, and such patent cannot be sus- 
tained. 

2. Samb — Rbissub No. 1,935— Infeingembnt. 

The flrst, second, third, and eighth claims of reissued patent No. 1,935, 
granted to George I. Bergen, April 18, 1865, for an improvetjient in corn-plant- 
ers construed, and held not infriuged by the device used by défendants. 

In Equity. 

J. G. Manahan and C. H, Roherts, for complaînant. 
West é Bond, for défendants. 
John R. Bennett, for défendant George W. Brown. 
Blodgett, J. This is a bill in equity for an accountîng as to prof- 
its and damages, by reason of the alleged infringement of reiasued 
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pateùt No. 1,935, grantèd to George I. Bergen for "an improvement 
in corn-planters," the original patent, No. 40,789, being dated De- 
cember 1, 1863, and the reissued patent bearing date April 18, 1865; 
and also patent No. 46,629, granted to George I. Bergen, March 7, 
1865, for an "improvement in corn-planters," of both of which pat- 
ents complainant claims to be owner by proper assignments, and no 
question is raised as to his title. Both of thèse patents bave référ- 
ence to that class of corn-planters known as "check-row planters," 
where the frame that carries the seed-dropping device is mounted on 
runners or blades, which, when planting, eut a furrow or crease in 
the ground into which the seed is dropped; and the main frame, car- 
rying the driver, is mounted on wheels attached to the rear of the 
frame oarrying the seed-dropping mechanism. 

The principal features covered by reissued patent No. 1,935, which 
are in controversy in this case, are : 

(1) ïhe slotted joint by which the two f rames are coupled together so as 
to allow each frame a certain amount of free vertical motion, so that, if the 
wheels pass over obstructions, or fall into dépressions, they will not corre- 
spondingly raise or depress the forward frame. (2) A windlass journaled 
upon the rear frame, projecting over the forward frame, so that, by means of 
a chain or other flexible connection between the forward end of the windlass 
and the forward frame, the latter caa be raised or lowered to regulate the 
depth which the runner shall go into the ground when planting, and also to 
raise tjhe forward frame whoUy o£E the ground for the purpose of turning the 
planter at the ends of the rows, or for transporting it from fleld to fleld. 

The only feature of patent No. 46,629 which défendants are charged 
with infringing is that which shows scrapers so arranged that they can 
be brought in contact with the wheels for cleaning them of the muck 
or dirt which adhères to them by a treadle or lever, and, when they 
hâve done their work, will at once drop automatically away from con- 
tact with the wheel on withdrawal of the pressure from the treadle. 
Thèse éléments of patent No. 1,935 are embodied in the first, second, 
third, and eighth claims, which are as foUows : 

"(1) The combination in a seed-planter of a front frame carrying the seed- 
ing mechanism and a drop-man's seat, and a rear frame carrying a coupling 
windlass and a driver' s seat, with a slotted coupling, substantially as de- 
scribed, for the purposes set forth. 

"(2) Balancing the front and rear f rames of a seed-planter by a windlass, 
substantially in the manner and for the purposes set forth. 

"(3) The windlass, G, to balance the front and rear f rames or control the 
depth of planting in a seeding-machine, or to regulate the weight of the 
tôngue upon the team, as set forth. 

" (8) The slotted joint Connecting the front and rear f rames when the draf t 
of the rear frame is effected by this coupling alone, and so as to allow a ver- 
tical movement of the front or rear frame, as and for the purposes set forth." 

And the sixth claim of patent No. 46,629 covers the scraper-hang- 
ing device, which claim is as follows: 

. "(6) The scrapers. H, constructed as described, and mounted on the relier 
in sueh a manner as to automatically remove theraselves from contact witb 
-the wheels,' as and for the purpose set forth. " 
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The bill charges infringement, al80,of the first and second claims 
of the last-named patent; but it was not insisted upon at the hear- 
ing, and I understand this part of the case to be abandoned. The 
défendants deny infringement, and also deny the novelty of the fea- 
tures in controversy in each of thèse patents. 

It seems to be conceded that this class of planters, in order to op- 
erate successf uUy, must bave their rear and forward frames conneeted 
togefcher by free joints, so as to give room for such liberty of move- 
ment that the vertical action of the forward frame will not be whoUy 
controlled by that of the rear frame ; and hence, as the proof shows, 
ail the devices for double-frame machines which had preceded that 
of Bergen had provision for more or less flexibility between the frames, 
and Bergen states that the leading object of his improvement now in 
question is to secure "an extremely flexible connection between the 
frames, so that the machine will work equally well on lough and 
smooth ground ; " and he provides by means of his slotted joints for 
a possible vertical movement of several inches between those frames. 
He intends, be says, to give his machine sufiBcient vertical motion to 
permit "either tube or wheel to enter a dead-furrow, or pass over 
clods, without materially changing the position of the other tube or 
wheel. " A mère inspection of the defendant's machine, as illustrated 
by the models in proof, shows that they do not use such a slotted joint 
as is specifically desoribed in the Bergen patent No. 1,935, as they 
bave not provided for any such extrême flexibility between the frames 
as is called for in this reissued patent. Their joint is not prôperly 
described as a slotted joint, but is a free joint obtained by means of 
Staples and eye-bolts. 

When we look back into the prior art, we find, in the Chester Bar- 
ton patent for a corn-planter, of Pebruary 16, 1858, a frame oarrying 
the seeding device suspended beneath another frame mounted on 
wheels; the suspension being obtained by stirrups or slotted joints 
which permit free vertical motion between the two frames. In the 
patent of Hermann Kaller, dated July 17, 1860, for an "improvement 
in corn-plan ters," he describes a two-frame machine, tbe forward 
one of which is mounted on runners, and carries the seed-dropping 
device and shows a connection of this forward frame with the rear 
frame by "eyes or links." Hère is certainly a suggestion of a coup- 
ling which might allow as much vertical motion as that described in 
the Bergen patent; and in the patent issued to J. G. Moore, dated 
July 8, 1862, we find he describes the two frames of bis corn-planter 
as conneeted "by a swivel hinge in the center and guiding buffers on 
both sides, in such a manner that each frame can accommoda te itself 
to the inequalities of the ground independent of the other," and 
what he calls his "guiding buffers" are almost identical in structure 
with the slotted joint described by Bergen; that is, remoye the swivel 
hinge which «onnects the middle of the two frames and you hâve the 
Bergen coupling. In the patent tp Armstrong of July 22, 1862, he 
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shows two frames, and while he does not descrîbe any joint, he says 
"the forward frame rises and falls freely;" and in the Vandiver pat- 
ent of October 6, 1863, he says "the two frames are pivoted together 
by bolts, so that they are free to rise and fall, or move indépendant 
of each other, in a vertical direction;" while the patent of George W. 
Brown, dated May 8, 1855, shows two frames coupled together by 
eye-bolt and staple joints. And ail through the description of the 
machines of thèse inventors who preceded Bergen in this class of or- 
ganizations, it seems to be conceded that, in order to secure their suc- 
cessful working, there n\ust be more or less free movement between 
the frames; some desoribing specifically by their devices more play 
than others, but ail showing some play. The eyes and links of Kaller 
would cerfcainly allow of motion, limited only by the number and length 
of the links; while Moore says that his middle joint may consist of 
an eye-bolt and staple, the exlent of motion which it would allow 
being, of course, only limited by the size of the eye-bolt and staple, 
but he adds, "or of any other convenient contrivance whereby both 
frames are lef t free to accommodate themselves, indépendant of each 
other, to the inequalities of the ground;" so that, with the buffers and 
guides shown by Moore's device operating with his central joint, which 
he expressly says must be such as to allow free motion to each frame 
independent of each other, there seems to me no ground for Bergen 
to occupy, except the spécifie slotted joint which he describes. Joints 
were old at the time Bergen entered the field. The construction of 
two-frame machinas, connected together with free joints by links, had 
been shown, and the publie had been told oft and again by patentées 
who had preceded Bergen in the field that there must be such a joint 
as would allow the forward frame to rise and fall freely. There was, 
therefore, no invention in making a joint which would allow more or 
less play; and it is not pretended'that Bergen was the inventer of 
a slotted joint : he, at most, only used a slotted joint which others had 
devised and used before him, and directed the use of it in this par- 
ticular place, and may be said to hâve provided specifically for a 
very long slot, so as to give a large amount of play between the 
frames. The Bergen slotted joint is, in fact, but an eye-bolt and 
broad staple, the length of slot being entirely a matter of mechanioal 
construction. 

Enough also appears in the proof to justify the conclusion that 
there was no utility in the "extremely flexible" joints shown in this 
Bergen patent; for, in his patent No. 46,629, he connects the two 
frames together by a central curved jointed bar, which does not al- 
low as mueh movement between the frames as was provided for in 
the Moore patent of July 8, 1862 ; while both the machine of défend- 
ants and that of Brown, whose case was heard with this case, shows 
a great deal less play between the frames than was allowed by the 
slotted joints of Bergen's patent, and which he seems to hâve daemed 
necesaary. The présent machine made by Brown shows only a tip- 
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ping motion between the frames. From ail whîch, I conclude that it 
was found by expérience that there was not need for so muoh play 
between the frames as Bergen seems to hâve supposed neeessary at 
the time he devised his machine ; and this proof certainly euggests 
whether this feature of the patent is not void for want of utility; but 
I do not intend to rest my disposition of the case upon this point. I 
am therefore of opinion that if the ciaim of this patent for the slotted 
joint can be sustained at ail, it must be for the spécifie device, and 
that the défendants do not use such a slotted joint as is described by 
Bergen. 

As to the second élément of this patent, which défendants are 
charged with infringing, there is certainly no windlass in the défend- 
ants' machine, but the défendants raise the forward frames from the 
ground for the purpose of turning in the field, or for traveling their 
machine upon its wheels alone, when not planting, by means of a 
lever, which, while it may produce the same resuit as Bergen's wind- 
lass, opérâtes in an entirely différent manner. Like the quality of 
flexibility between the frames, it seems that it was early found to be 
essential to the opération of this class of machines that some device 
should be adopted to raise the runners of the forward frame ont of 
the ground in turning at the ends of the rows, or the machine would 
be so awkward and unmanageable as to be useless; and so we see 
that ail who preceded Bergen showed some device for lifting the for- 
ward frame from the ground, the most common of which was to so 
arrange the driver's seat with a leverage behind the wheels that the 
weight of the driver might lift the forward frame from contact with 
the ground. It will be notieed that Bei-gen does not whoUy dispense 
with that feature in his organization, as he provides that the weight 
of the driver may be used to balance the machine; and the question 
is, was Bergen the first to show a device which produced such a re- 
suit, or do the défendants use his windlass? 

The Chester Barton patent of February, 1858, showed an arrange- 
ment for raising the secondary frame, carrying the seeding device off 
the ground by means of a windlass, so that the whole weight was car- 
ried on the wheels. Kaller, in his patent of July, 1860, raised the 
forward frame by a lever fulcrumed on an independent castor wheel, 
and operated by the driver. Armstrong's patent of July, 1862, shows 
levers fulcrumed on the rear frame so as to lift the forward frame 
clear of the ground. With thèse devices before the public when Ber- 
gen introduced his windlass, he certainly was only entitled to the 
mode of lifting the forward frame which he specially exhibited. He 
is in no position to invoke the doctrine of équivalents as to his wind- 
lass. It appears from the proof in the case that two-framed ma- 
chines, coupled together, the forward frame being carried upon run- 
ners, are certainly as old as the patent to George W. Brown, of May 
8, 1855; and in that machine, and in ail the subséquent two-frame 
machines, some device for raising the forward frame, either by levers 
v.22F,no.l3— 50 
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or windlasses, is always shown. I think the proof justifies me in 
saying that Barton and Bergen show the adoption of the windlass as 
the means of applying the power by which to raise the forward frame 
for ail the necessary working purposes of the machine ; while Brown, 
in bis patent of 1855, and other inventors of improvements who suc- 
ceeded him, ail show the use of levers for the same purpose; and my 
conclusion is that the levers shown in the defendant's machine, 
whereby they raise the forward frames clear from the ground, and 
hold it suspended there, are but improvements upon the old levers 
shown in the machine of Brown and other older inventors, whereby 
the weight of , the driver, through the aid of leverage, accomplished 
the same resuit; and that it may be properly said that the défendants 
bave only carried forward to a more perfect working condition the 
levers of Brown, Kaller, and Armstrong, and bave not entered the 
field occupied by those inventors who adopted the windlass, and there- 
fore défendants cannot be said to infringe upon the windlass shown 
in the Bergen patent. As I bave already said, they do not use a 
windlass, but use, in an improved form, levers which were older as a 
device for the same purpose than any of the windlass machines. 

I now come to consider, for a moment, the charge of infringement 
of the sixth olaim of patent No. 46,629, for the automatic scrapers. 
Like the other two features of thèse check-row corn-planters, it 
seems to bave been understood, from the ôrst efforts at the construc- 
tion of thèse machines, that a scraper to remove the earth which 
should cling or adhère to the wheel was a necessary part of the or- 
ganization. Eunning, as thèse machines were intended to do, upon 
the soft or newly-ploughed land of the corn-field, it might naturally 
hâve been expected that thèse wheels would clog to such an extent as 
to require some application of a scraper to remove the earth and pre- 
vent the machine from becoming unmanageable by being loaded up 
with dirt; and hence we find that in ail, or nearly ail, the large 
number of patents in the proof in this case, scrapers in some form 
are used. I do not find that any patentée showed a scraper which 
wonld automatically fall away from the wheel upon the removal of 
pressure on the treadle or lever, by which the scraper bar was moved ; 
but I do find in the Vandiver patent of October 6, 1863, scrapers are 
shown which seem to be intended to operate automatically; that is, 
to remain constantly in contact with the wheel, except when turned 
back by means of the lever ; and it can scarcely require invention to 
reverse this action, and so hang the scrapers upon the bar or rod car- 
rying them that they will automatically cease to aot when the press- 
ure is wifchdrawn from the lever. It required, in fact, but a change 
of side upon the bar upon which they are hung, so that the weight of 
the scraper may either keep them in contact with the wheel, or allow 
them to swing clear of it. But, without discussing the question as to 
how far the scraper described in the sixth claim of this Bergen pat- 
ent may be said to bave been anticipated in the earlier patents, it is 
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enougb to say that the proof in this case sbows abnudantly and con- 
clusively that George W- Brown used scrapers upon machines which 
he manufaetured in the year 1861, and over 1,100 of which were put 
into the market and sold in the spring of 1862, where the scrapers 
Tiseà are precisely the kind shown in the Bergen patent No. 46,629. 
It is true, that courts are nsually wary in allowing paroi évidence to 
defeat a patent; but the proof in this case is so complète and satis- 
factory as to the number of machines made, the time when they were 
made, and one of the original machines is also produced in évidence, 
with the testimony of the persons who bought it in 1862 and used it 
that year, showing an automatically-acting scraper, precisely as de- 
scribed in the Bergen patent, that it leaves no room for doubt that 
this device was well known, and in public use for at least three years 
before the date of the Bergen patent. The bill is therefore dismissed 
for want of equity. 



McFakiiAnd «. Brown. 

{CireuU Court, N. D. Illinois, Januaiy 6, 1884.) 

In Equity. 

J. O. Manahan and G. H. Boberts, for complainants. 

John R. Bennett, for défendant. 

BLonaETT, J. This case was argued and gubmitted upon the same proof aa the 
case of this Same Complainant v. Deere é Mansur Manuf'g Oo., ante, 781, and the 
reasons which led me to the conclusion that there was no infringement in the flrst 
case are equally applicable to this case. The bill is therefore dismissed for want 
of equity. 



Norton v. Haight. 

(Oireuit Court, N. D. Illinoi». November 25, 1884) 

1, Patents for Inventions— Païnt-Cans—Infbeïgbment—Patbhtb Nos. 209,- 

070 AND 225,499. 

Patent No. 209,070, granted to Edwin Norton, October 16, 1878, for an im- 
proved paint-can having a top with an annular disk, with an upward project- 
ing bead, presenting a round, smooth surface to the brush, compared with pat- 
ent No. 225,499, issued to Francis A. Walsh, on March 16, 1880, for a paint-can 
having a top with a similar annular disk, but with a sharp uptarned inner 
edge, and héUL not infringed thereby. 

2. Same— Anticipation— CiiARK Dkedse-Box. 

Patent No. 209,070 did not dift'er substantially from the patent granted to 
H. M. Clark, October 1. 1872, for an " improvement in dredge- boxes," and was 
not a patentable invention. 

In Equity. 

Munday, Evarts (ê Adcock, for complainant. 

N. C. Oridley, for défendant. 

Gresham, j. The complainant, by this suit, seeks to enjoin the 
défendants from infringing letters patent No. 209,070, issued to the 
complainant on the fifteenth day of October, 18T8, for an "improve- 
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ment in paînt-oans," and for an account of profits and damages. The 
answer dénies that the complainant is the first inventer of the alleged 
improvement, dénies infringement, and justifies under patent No. 
225,499, issued to the défendant Francis A. Walsh on the sixteenth 
day of Mareh, 1880. The spécifications deacribe the complainant's 
invention as follows : 

"It is cuatomary to put mixed paints into tin cans for shipment, and pur- 
chasers for use are in the habit of cutting away the cover, or a portion 
thereof, and using the paint direct from tlie can. As such cans are now 
made, when the cover or a part of it has been eut away, a rough edge remaiiis 
with which the brush will corne in contact when drawn over the edge of tlie 
opening, which it is désirable to do to remove and save the surplus paint 
which is likely to adhère to the brush in use. The object of my invention is 
to obviate this difflculty, which I aceomplish by providing an annular disk 
which forms a portion of the cover, with a bead at the inner edge, so forined 
that upon the inside there will be a recess to receive the edge of the disk, 
■whieh may form the remainder of the cover. Said bead projects upward, and 
forms a smooth surface over which the brush can be drawn after the neces- 
sary portion of the cover bas been removéd to give access to the paint. I also 
provide a secondary cover, fltting over said bead and held by friction, which 
can be used after a portion of the main cover lias been removed. 

"In the drawings, A represents the body of a paint-can made of tin. B is 
an annular disk or ring stamped into the form shown, a being a bead at the 
inner part of the disk, B, projecting upward, 6 being a recess on the under 
side, formed by the viralls of the bead, a, and c being another recess on the un- 
der side of the disk, B, adapted to fit over the upper edge of the body of the 
can, which upper edge is turned over, forming a flange, d. D is a pièce of 
sheet métal, the edge of which is turned at right angles, forming a flange, 
which enters the recess, h, in B, and is there secured either by solder or suit- 
able cément. The outer wall, e, of the bead, a, is perpendicular most of the 
way. E is a secondary cover, which fits over the bead, a, and is held thereon 
by friction. * * * When the paint is to be used, that portion of D which 
is within the bead, a, can be eut out by means of a knife or other suitable 
instrument, and the bead, a, will furnish a smooth surface over which to 
draw the brush to remove and save the surplus paint which adhères thereto 
in- use; and if, in cutting out said portion of D, by accident any parts are 
left so projecting as to interfère with the brush, they can be easily bent down 
and under the edge of the opening. The secondary cover, E, is a désirable 
feature. It frequently happens that only a part of the contents of thé can is 
required for immédiate use, and this cover, E, fits nearly air-tight, and is a 
very good protection. As shown, the central portion, D, of the cover is se- 
cured in the recess, 6, in B; butit is not essential that it be so secured. The 
object of this part, D, is to effeetuaUy close the central opening in the ring, 
B, during transportation, and D, or anything performing its office, may be 
secured in place in some other manner. It might lap over the recess, 6, and 
be soldered to the under side of the part, B. Any sheet so secured as to close 
the central opening in B during transportation will answer the purpose, 
and perform the functions of the part, D, provided such sheet can be conven- 
iently eut away to give access to the contents of the can." 

The claim is as follows : 

"In a can, a cover consisting of the annular ring or disk, B, having an up- 
wardly projecting bead, a, and a central portion, D, adapted to be eut away, 
in combination with the secondary cover, E, fltting over the bead, a, sub- 
stantially as and for the purposes set f orth. " 
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The defendant's can bas an annular disk similar to tlie complaîn- 
ant's, but instead of forming a bead at the inner edge, the défend- 
ants simply turn up the edge of the tin or métal in a vertical direc- 
tion, thus forming a flange to reeeive the supplemental cover or slip. 
They also use a diaphragm composed of taggers iron, or other thin 
métal, adapted to be eut away, which they extend aeross the entire 
top of the can under the annular disk, and secure both the diaphragm 
and disk to the walls of the can by seaming, instead of securing tho 
diaphragm in an upward sunk groove in the annular disk, or by sol- 
dering it to the under side of the disk, as does the complainant. The 
défendants' can bas no bead with a smooth, rounded surface at its 
inner opening upon which to wipe the brush when the can is used as 
a paint-pot. 

The complainant's patent is for a combination of old éléments. 
Whatever merit it bas is in the spécifie arrangement of its parts. 
His invention, if it can be called such, consists in the précise device 
which he bas described and claimed; and his patent is not infringed, 
unless the éléments entering into the défendants' device are arranged 
in substantially the same way. Does the défendants' can contain 
the same éléments, or their équivalents, and is it constructed or ar- 
ranged in the spécifie form described in the complainant's patent ? 
The complainant's invention consists in so construeting a paint-can 
that it may be used aa a paint-pot after the cover bas been removed 
to give access to the paint. The bead is formed at the inner edge of 
the annular disk, projecting upward, to furnish a smooth surface upon 
which to wipe the brush, and relieve it of the surplus paint. It is 
obvions that a brush wiped against a round or smooth surface will 
wear mueh longer than when drawn over a rough or sharp edge. The 
complainant, by using the bead, obviâtes the difficulty of bringing the 
brush into contact with the rough or sharp edge of the tin or other 
métal. The défendant disregards the function of the upwardly pro- 
jecting bead, and in its place employs substantially that which the 
complainant discards or rejeots. The complainant bas limited him- 
self in his claim to a can with an annular ring or disk, having an up- 
wardly projecting bead, and he must stand by his claim as he made 
it. The éléments constituting the defendant's can are not constructed 
in the same form as complainant's. The one employs an annular 
disk with a sharp, upturned edge; the other, an annular disk with 
an upwardly projecting bead, presenting a round, smooth surface to 
the brush. One combination is not the same as another if it sub- 
stantially differs from it in any of its parts. The defendant's annu- 
lar disk, with its sharp, upturned inner edge, is not: the équivalent 
of the complainant's annular disk, with its smooth, rounded bead, 
projfecting upwards. The complainant distinctly describes the bead, 
and claims it as a material part of his device. Mathews v. Machine 
Co. 105 U, 8. 54; Brïâge v. Excehior Go. 21 0. G. 1955; S. C. 12 
Fed. Eep. 928, note. 
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Letters patent issued to H. M. Clark, on the first day of October, 
1872, for an "improvement in dredge-boxes." Clark's device or oan 
is provided with a cover, constructed with an annular ring or breast, 
at the inner edge of whioh is a vertical flange, or ledge, adapted to 
reçoive and hold, a aecondary slip-cover. Underneath, and fitting to 
the annular top-cover, a thin métal diaphragm is secured, by adapt- 
ing its edges so that they fit closely inside the turned down outward 
edge of the top-cover, and so that the ring of the cover, when inserted 
with its down-turned edge at the top, secures and confines the dia- 
phragm against and within the top-cover. The diaphragm is perfo- 
rated. It is not hermetically sealed in the cover, and there is no 
rounded uptumed bead at the inner edge of the annular ring or 
breast. Any experienced mechanic, with Clark's dredge-box or can 
before him, could readily construct the complainant's paint-pot. In 
mechanical construction there is no substantial différence in the two 
devices. Clark's can was constructed to hold pepper, spice, and other 
dry substances, and, of course, a tight joint was not called for. Â 
can constructed in the same way, with a diaphragm soldered to the 
annular ring, and thus adapted to hold liquid, shows no invention. 
The bill is dismissed for want of equitj. 



Thb Hauiltok 3. Mills. 
The Walteb A. Shebman. 

FOBTIBB », PiVB HONDBBD AND PoBTÎ-ThBEB ThOUSAND ThBBB HuN-, 

PBBD AND TwENTY-FrvB Fbet of Pine Lumbee, late Cargo 
of the Barge Hamilton J. Mills. 

Samb and anotber v. Fivb Hundbbd and Sixty Thousand and Sixty- 

Two Pbet of Pine Lumbeb, late Cargo of the Barge 

Walter A. Sherman. 

(District Court, -V. V. New York. January, 1888.) 

DHUOBBAOB — CoNTKACIT — " GoOD DlSPATCH " — WArVBH OF Dbmureagb — Evi- 
DBKOE — DlSMISSAIi OF LiBBI.. 

Upon ezamination of the évidence and the circumstances in this case, hdd, 
(1) that an agreement hinding upon reapondent to give good dispatch is not 
proven ; and (2) that it la shown that the libelants waived their claim for de- 
murrage, and the libel shoald be dismissed. 

Thèse are demurrage cases. 

On the twenty-fifth day of October, 1883, the libelants, as ownera 
of the barges Mills and Sherman made a contract through Warner 
& Becker, ship- brokers, of Cleveland, Ohio, the spécial agents of Mary 
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J. Poole, thé réspondent, to convey a quantîty of lumber from Pêne- 
tanguishene, on Georgian bay, Ontario, to Buffalo, New York. The 
only authority given Warner & Beeker is fouud in letters and tele- 
grams from S. G. Poole, the respondent's gênerai agent at Buffalo. 
The statements and représentations made by Poole during this cor- 
respondence, between October 2d and October 25tb, bo far as it is 
necessary to refer to them, were as follows : 

He stated that there were 2,000,000 feet of lumber in good condi- 
tion at the dock (not on the dock, as libelants erroneously assumed, 
but on or near the dock) of the Brentwood Lumber Company, at Pêne- 
tanguishene, ready to deliver on the vessel's rail; that he would pay 
$3.25, but not $4, per thousand feet. On the twenty-fifth of October 
he received from Warner & Beeker the following telegram : 

"If we can charter two million capacitj, to leave hère Saturday, for your 
lumber, at $3.50, shall we do se ?" 

The reply was : 

"If cannot for less, will pay $3.50, loading as fast as possible." 

On the same day, Warner à Beeker gave the libelants the follow- 
ing order : 

"Oleveland, Ohio, October 25, 1883. 

"Brentwood Lumber Company, Penetanguishene, Ontario — Gentlemen: 
You will please deliver on rail of barges Hamilton J. Mills, Sherman, and 
S. D, Hungerford, cargoes of lumber, ànd consign same to Buffalo, K. Y. 
Lake freight, three dollars and flfty cents ($3.50) per thousand, to be deliv- 
ered on rail of barges and taken from rail at Buffalo, N. Y. Barges to hâve 
good dispatch in loading. Yours truly, Waknek & Beckeb. 

"By order of S. G. Poole, General Agent." 

The barges left Oleveland October 27th, and reaohed Penetan- 
guishene Nôvember 4th. They commenced loading Monday, November 
5th. In order to expedite the loading, the mills were closed down 
and the mill hands worked several nights until 12 and 1 o'clock. 
The Sherman, carrying 651,060 feet, finished loading on the twenty- 
seventh of November; the Mills, 650,000 feet, on the 20l;h; the Hun- 
gerford, 340,000 feet, on the 22d. The tow started for Buffalo on the 
23d, reaching there on the fourth of December, On the twenty-ninth of 
October the libelant Fortier and his agent, Bice, had an interview 
with Poole, at the latter's office in Buffalo. A copy of Warner & 
Becker's order, containing the clause for "good dispatch," was then 
exhibited to Poole, and he, in return, showed Fortier the entire oor- 
respondence with Warner & Beeker. Poole there stated that Warnor 
& Beeker were mistaken in saying that there were 2,000,000 feet of 
lumber on the dock at Penetanguishene; that there were not to ex- 
ceed 500,000 feet ; that the remaining lumber could be run down on 
a tram-way at the rate of 100,000 feet per day, and that it would 
take a number of daya to complète the loading.,; On the SOth, Poole 
telegraphed the lumber oompanynot to load unleôs the barges would 
load without demurrage. On the same day, Rice, as Fortier 's repre- 
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Bentative, went to Penetanguishene to examine the f acilities for load- 
ing, and on the Slst advised Fortier by telegram of the gênerai situa- 
tion, stating that it would take 16 or 18 days to load. He also advised 
Portier of Poole's telegram to the lumber company not to load if there 
•was any claim for demurrage. In reply, Fortier telegraphed Rice to 
présent order for eargoes on arrivai of the barges, and if the lumber 
company refused to load, to notify him and he would send further 
instructions. Meanwhile Eice, and Crossfield, the représentative of 
the lumber company, had attempted to negotiate upon the question 
of demurrage. As a resuit of this conversation, Crossfield, on the 
31st, telegraphed Poole as foUows: 

" You must settle question of demurrage with Mr. Fortier, owner of barges. 
Telegraph wiiether to load." 

On the first of November Poole ansvfered in thèse words: 
"Fortier says no demurrage, but load as fast as possible." 

This telegram was accepted by Eice and the lumber company as 
final, and the loading commenced as soon as the barges were ready. 
Poole testifies that this telegram was sent with Fortier's approval and 
assent. Fortier dénies this. Damages are demanded for the delay 
in loading, not for fraudaient représentations. 

Benjamin H. Williams, for libelants. 

George Clinton, for respondeut. 

CoxE, J. Of the issues involved in thèse actions but two will be ex- 
amined: First. Was there an agreement binding upon the respon- 
deut to give good diapatch? Second. Did the libelants waive their 
claim for demurrage ? 

Whether or not there was a valid agreement for good dispateh dé- 
pends entirely upon the authority delegated to Warner & Becker. 
Their instructions were whoUy in writing, and nowhere contained per- 
mission to insert such a clause. The nearest approach toit is found 
in the stipulation to load as fast as possible, but this language pre- 
cludes the idea that the respondent intended to limit herself to any 
given number of days. Fairiy construed, in view of preceding state- 
ments, it meant simply that every facility which the dock to which 
the barges were consigned, and the premises adjacent thereto, af- 
forded, would be used in loading. For so much the brokers were au- 
thorized to contract, but surely no inference ean be drawn from the 
language used which justified the insertion of a clause, which, if the 
libelants' contention is correct, bound the respondent to accomplish the 
absolute impossibility of loading in from two to four days. There was 
nothing in the correspondence and nothing in the gênerai character 
of the brokers' employment to warrant it. They were the particular 
agents of the respondent to make this single agreement. Their au- 
thority was spécifie and should bave been strictly pursued. Having 
exceeded it, the principal ia not bound. Nor can it be said that the 
contract, as interpreted by the libelants, was, by any act of omis- 
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sion or commission, subsequently ratified. Poole knew notLing of tbe 
stipalation for good dispatch until shown the order by Fortier, four 
days after it was given. He then, if his own statement is to be be- 
lieved, distinctly repudiated it. But iipon the uncontradioted testi- 
mony there was no ratification. Warned by a similar expérience a 
short time previous, Poole endeavored, from the inception to the end 
of the negotiations, to avoid ail claims for démarrage. He knew that 
by no human power could the barges be loaded in four days at the 
Brentwood dock. At the interview with Fortier and Eice, on the 29th, 
the entire correspondence with Warner & Becker was produced, and 
facts stated which proved to a démonstration that suoh rapid loading 
was entirely ont of the question. The next day, in order that ail 
doubt regarding his position might be removed, he telegraphed not to 
load if demurrage was demanded. In view of ail this, to say that 
Poole consented to a construction which rendered his principal liable 
in damages if she failed to accomplish an impossibility is to reflect 
seriously upon his sanity. That the respondent fairly performed the 
contract thus limited and defined, is, it is thought, sufSciently estab- 
lished by the proof. Indeed, it is not seriously disputed that the 
loading progressed as rapidly as the situation at the Brentwood dock 
permitted. 

Second. Did the libelants waive theîr claim for demurrage ? On the 
first of November Poole sent to the agent of the Brentwood Lumber 
Company the foUowing dispatch : "Fortier says no demurrage, but 
load as fast as possible," The respondent contends that this telegram 
was duly authorized by Fortier. The libelants insist that it contains 
a false statement, and was without Fortier's knowledge or consent. 
Wfaat is the proof ? Poole testifies that on November Ist, at )iis of- 
fice, he showed Fortier Crossfield's dispatch of the day previous, in 
which he says that the question of demurrage must be settled at Buf- 
falo ; that after reading it Fortier replied, substantially, that he should 
not demand demurrage, but vessels must be loaded as fast as possi- 
ble; tbat the dispatch in question was then written, and after being 
shown to Fortier, was sent with his full knowledge and approbation. 
Poole is partially corroborated by the clerk in his ofiSce, who recoJlects 
eeeing a dispatch handed to Portier on that day. He also remembers 
that after Portier had given his consent, a messenger was called and the 
dispatch delivered to him. Fortier dénies that such a conversation 
or transaction took place at any time. He thinks, however, that he 
■was at Poole's oiSce and had an interview on November Ist, but he 
does not give the particulars of the conversation. He says that on 
the previous evening, having in his hands Bice's dispatch advising 
him of Poole's direction not to load unless demurrage was waived, he 
stepped into Poole's office and told him that the vessels had not ar- 
rived; that there was no person at Penetanguishene authorized to 
demand demurrage, and that he wanted Poole to load according to 
order. That this was a most extraordinary, irrational and incon- 
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sequential statement, unless it bore upon thé question in dispute, 
■which had been referred to them for settlement by Crossfield's tele- 
gram, will hardly be denied. When asked if the telegram waiving 
demurrage was shown him, Fortier, without saying positively that it 
was not, evidently desires to leave that impression, for he testified 
that, although a telegram was shown him, it had référence to an en- 
tirely différent matter. This alleged telegram was not produced or 
satisfactoriiy accbunted for in any way. Poole dénies that he siiowed 
Fortier any telegram but the one waiving demurrage. 

It will be observed that Poole's évidence is positive and affirmative, 
Fortier's negativ* and indirect. But, disregarding the disputed tes- 
timony, what arô the presumptions to be drawn from the admitted 
f acts ? Wiiat are the probabiîities ? In order to answer thèse ques- 
tions intelligently, it is neceesary to understand the situation and the 
surroundings Of' the parties. Fortier knew that Poole disputed his 
interprétation of the order for good dispatch, and insisted that the 
brokers had no authority to insert that clause; he knew that Poole 
contended that he was only required to load as fast as possible at the 
Brentwood dook. He knew that Poole had telegraphed his people a,t 
Penetanguishene not to load unless ail claims for demurrage were 
abandoned ; that Eioe and Crossûeld had ref used to settle the ques- 
tion of demurrage; that unless it was settled he must abandon ail 
expectation of procuring a cargo upon this order. His vessels had 
then passed Port Huron, and had entered the open lake. There ys&& 
no way to recall them or direct them to another port. The season 
was growing late, and it can hardly be supposed that Fortier over- 
looked the fact that even with good dispatoh, as he interpreted the 
order,. his barges could not, in ail probability, be released before No- 
vember 24th or 25th; so near the close of navigation, that even if 
another commission could be obtained it would be bazardons to un- 
dertake it. The alternative thus offered Fortier was either to load 
without demurrage, or refuse to do so and lose his freight. With bis 
barges at an obscure and distant port, the opportunity for further em- 
ployment during the season was by no means certain. Was it wise 
for him to abandon a oertainty for a doubtful and disputed claim 
which could only be realized upon, if at ail, at the end of a protracted 
litigation? Is it not reasonable to suppose that in thèse circum- 
stances, even though he felt himself aggrieved, he concluded to ac- 
cept the lesser of two evils which confronted him? It is incredible 
that this barrier of demurrage, which was regarded as insurmountable 
by Poole, could bave been removed without some notice being taken of 
it by those most interested ; that bis apparently unconditional surren- 
der should hâve taken place without even a murmur of comment or 
inquiry. And yet, if the libelants' théory is correct, the subject was 
never alluded to, though the parties met in consultation after the 
question had assumed this serions shape. Is this position reason- 
able? To maintain it évidence must be rejected, probability disre- 
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garded, and Poole found guilty of a most atrooîous pièce of chïoanery. 
He must be coavicted of a fraud, alike infamous and transparent; a 
trick which could not hâve remained long undiscovered, and which 
•would brand him not only aa a scoundrel, but also aa a simpleton. 
There is nothing in the proof to warrant auch a conclusion. The 
weight of évidence and the presumptions are with the reapondent 
opon this issue. It followa tbat the libels must be dismissed, with 
costs. 



The Honteb No. 2. 

{District Court, W. D. Pennsylvania, January 8, 1886.) 

1. CoiiMsioN — Unlicensed Pri/OT at "Whebl— Fattlt. 

While the mère f act tbat an unlicensed pilot was at the wheel at the time of 
a colUsioa will not of itself flx the responsibility therefor, yet that circum- 
stance may well be taken into consideratioa in determining the question of 
which party was at fanlt. 

2, BaME— CONPLICTINa EVIDBNOE. 

In a conflict of évidence as to the exact position at the time of a collision of 
a fleet of flat-boats, moored at an abutment at the libelants' landing, greater 
weight shoiild be given to the testimony of the witnesses who, by reason of 
their connection with the fleet, had the better opportanity of tcnowing what 
the fact was. 

In Admiralty. 

Morton é Hunter, for libelants. 

Barton d Son, for respondents. 

AcHEsoN, J. This suit is for the reeovery of damages oaused by 
the sinking of the libelants' flat, loaded with coal, which occurred 
about noon of May 17, 1882. This flat was one of a fleet moored at 
the libelants' abutment or ice-breaker at their landing at East Liver- 
pool, Ohio. It was struok by a flat in the tow of the steam tow-boat 
Hunter No. 2, and sunk immediately after the collision. The tow- 
boat, having seven craft in tow, had corne down the Ohio river, her 
destination being the landing of TurnbuU & Sharp, which is a few 
hundred feet above the libelants' landing on the same side of the river. 
She attempted to land at the abutment of Turnbull & Sharp, but failed 
todo so, missing the landing, and in backing out from the Ohio sbore 
the collision çccurred. Charles B. Sloane, the pilot of the tow-boat, 
in his testimony says : " We lost control of the boat and tow that far 
that we missed making the landing at Turnbull & Sharp's." But 
why they so lost control of the boat and tow he does not satisfacto- 
rily explain. It is true, the water was high, — at a stage of about 18 
feet; but Sloane further states : "We hâve made that landing at Turn- 
bull & Sharp's frequently before on water about the same stage. 
There was nothing unusual in the water, nor in the size of our fleet, 
nor in the éléments, to prevent us making the landing, excepting a 
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little mnà, which was not very strong, and whieh we encounter nearly 
every trip." At the time of the collision, Sloane was not in the pilot- 
house, as he should hâve been. The captain of the tow-boat, Henry 
W. Wolfe, who, though a lioensed Monongahela river pilot, was not 
licensed to run as pilot on the Ohio river, was then at the wheel, and 
had been for some time, perhaps half an hoar. It is, indeed, testified 
that Sloane was also in the pilot-house up until within a few minutes of 
the collision, when, seeing it imminent, he ran forward to the Hunter 
flat and eut it loose from the tow. Now, while the mère fact that Wolfe 
was not a licensed Ohio river pilot would not of itself fix responsibil- 
ity for the collision upon the Hunter No. 2, yet, in determining the 
question of négligence, the fact that the wrong man was at the wheel 
may well be taken into considération, 

A careful reading of the testimony bas brought me to the conclu- 
sion that in approaching the landing of TurnbuU & Sharp, on this 
occasion, the tow-boat was not properly handled. She should hâve 
"rounded to " above their landing, and got straightened up in the 
river by the time she reached their abutment ; but this she failed to 
do, and was not in good shape to make the landing. George F. 
Thompson, the mate of the tow-boat, says: "We were out of our or- 
dinary course when we were not straightened up opposite the land- 
ing of TurnbuU & Sharp, in shape to make the landing." I am quite 
clear that the navigation of the tow-boat hère was faulty, and led to 
the subséquent collision, although it is perhaps true, that, after the 
boat failed to make her landing, reasonably proper efforts were made 
to avoid the collision. 

But it is claimed on the part of the défense that the libelants' flat 
was too far out in the river, and was an improper and unlawful ob- 
struction to navigation, and that the collision was due to this fact. 
The respondents claim that their diagram — Exhibit A — oorrectly 
shows the position of the libelants' fleet on this occasion, and that the 
whole fleet (the npper tier containing six pièces) lay entirely outside 
of the libelants' abusent. ïhe testimony directly upon this point 
is conflicting, but, in my judgment, the clear weight of it is against 
the respondents. Such of their witnesses as place the whole fleet 
outside the abutment, in view of their respective stand-points of ob- 
servation, may well be mistaken as to the exact position of the fleet. 
The libelants' witnesses (being connected with the fleet) had a much 
better opportunity to know what the fact was, and they i;^stify that the 
fleet lay belowthe abutment, but extending outside of it by the width 
of two flats and one-half only. There is very strong circumstantial 
évidence sustaining the witnesses for the libelants in respect to the 
position of their fleet. Thus it is shown beyond any question that the 
Hunter flat, which did the mischief, and which was but 80 feet long, 
after its stroke rebounded and lodged on the libelants' abutment. Now 
this was scarcely possible if the fleet lay wholly outside the abutment, 
whether the injured flat was the extrême outside one, as the respond- 
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ents say, or next to the outside, as the lîbelants affirm. This, Capt. 
Wolfe, in the coarse of his cross-examination, is forced to admit. 
Âgain, Joseph Merrington, the wrecker who raised the sunken flat, 
testifies that he found its lower end on a line with the outside edge 
of the abutment. Furthermore, in the then stage of water it would 
seem to hâve been impraoticable to hold the iieet in the position shown 
by Exhibit A without an anchor or a line fastened to shore above the 
libelants' landing, neither of which was employed. 

Upon the whole évidence, I find that the position of the libelants* 
fleet was as claimed by them, and that it did not extend outside their 
abutment more than the breadth of two and one-half flats, or about 40 
feet in ail. In that position the fleet did not unduly encroach on 
the river, which, at that time and place, was about one-half mile 
wide. There was ample room for ail the legitimate purposes of nav- 
igation outside the libelants' fleet, and, under ail the circumstanoes 
then existing, the libelants exercised the right of moorage in a rea- 
sonable and customary manner. The conclusion I hâve reached is 
that the loss in question was due altogether to inexcusable careless- 
ness and want of proper skill on the part of those navigating the tow- 
boat Hunter No. 2. The proofs seem to establish the correctness of 
the several items of the libelants' claim, as set forth in their bill of 
partioulars attached to the libel. 

Let a decree in favor of the libelants be drawn for the amount of 
their claim, with interest from May 17, 1882, and costs. 



Thb Eobeht Jenkins. 
{Dislriel Court,W. D. Pennsylvania. January 17, 1885.) 

1. AdmiraiiTT Psaotice— Vehbaii Aokeement to Discontinue — Jubisdiction. 

A verbal agfeement between the parties, after libel in admiraltyflled, for the 
settlement and discontinuance of the suit, about the ternis of which, however, 
they soon dittered, and which was not set up in the answer afterwarda flled, 
cannot at final hearing, after fuU proofs taken, be insisted on as having ousted 
the jurisdiction of the court, even if originally auch efEect might hâve been 
given to it. 

2. Same— Costs. 

Although on account of Ihe voluntary réparation by the respoudents for most 
of the libelant's damages from a collision, and for other reasons, the court in- 
clined to deny him costs, yet, in view of the absolute déniai of responsibility 
contained in the answer, held, that the respondents were justly chargeable witii 
full costs, they having chosen to litigate that question unsuccessf uUy. 

In Admiralty. 
Barton é Son, for libelant. 
Knox é Reed, for respondents. 

AoHESON, J. I am not convinced that the injury to the libelant's 
fiat-boat was by reason of unavoidable accident. If a wind-storm 



798 ISDBBAIi: BBPOBTEB. 

prevailed, tha Bobert Jenkins, iû the midst of it, voluntarily put her- 
self in perilous proximity to the flat; and while the injnry was not 
the result of willfulness or gross négligence, there was such a lack of 
due care as fairly made the tow-boat answerable for the collision. 
The owners of the Robert Jenkins, the respondents, raised the sunken 
flat, delivered its cargo of stone, and had the flat dooked and repaired 
by Oswald Kellar, ail at their expense. The flat was old and long 
used, and, it would seem, needed additional repairs to those thus 
made; but the évidence satisfies me that Kellar repaired ail the dam- 
age to the flat which had been occasioned by the collision. The only 
remaining duty incumbent upon the respondents as respects the flat 
was to hâve it towed from Kellar's docks to the landing at which it 
it had been sunk ; but, according to the clear weight of the évidence, 
the libelant dispensed with this, he directing the respondents to leave 
the flat at Kellar's for further repairs which he himaelf desired to 
haye made. The libelant does, indeed, deny the genuineness of the 
written order of November 24, 1883; but it is incredible that Mr. 
Hoag should hâve forged the libelant's name. The charitable sup- 
position is that the libelant's recollection is at fault. The testimony 
of Mr. Jenkins and Mr. Hoag is strongly eonfirmed by Kellar, who 
testifles : "He [the libelant] talked about having the flat put on the 
dock again, and the bottom calked ail new and a plank or two put 
in. This was work he wished me to do for him." 

The évidence, however, indioates that besides the injury to the flat 
the libelant sustained some other damages which, I think, may be 
justly fixed at $15. But the respondents contend that this suit is 
not open to further prosecution, because of an agreement for the set- 
tlement of the case entered into by the parties immediately after the 
libel was filed; the respondents asserting that by raising and repair- 
ing the flat and delivering its cargo they performed in the main what 
Ihey agreed to do, and that they tendered performance of what re- 
mained to be done by them; and they main tain that the libelant's 
only remedy is upon the said agreement. But to this argument there 
are two answers : First, the agreement was verbal, and the parties 
soon differed (as they yet do) as to its terms ; the libelant alleging that 
the respondents were to pay the fées of his counsel, which the re- 
spondents deny. Under the conflicting évidence, it is hard to décide 
which side is right. I think the solution which must be accepted ia 
that the parties did not understand eaeh other, and hence their minds 
never met. Then, in the second place, the respondents did not set 
up the agreement of settlement in their anawer, although it was not 
filed until after this new dispute had arisen. Certainly, after proofs 
taken upon the whole case, it is too late for the respondents to insist 
at the final hearing that the agreement ousted the jurisdiction of the 
court, even if originally such effect could bave been given to it. 

I would incline to deny costs to the libelant save for the character 
of the answer, which dénies in toto the responsibility of the Eobert 
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Jenkîns for the collision. As the respondentS obose to litigate thai 
question, and the proofs show them to be in the wrong, they cannot 
very well eomplain that they are adjudged to pay the costs. Let a 
decree in favor of the libelant be drawn for $16 and costs: 



The George Ta'PIiAnb. 

{Disiriet Court, D. Delawcwe, January 23, 1886.) 

Pbaoticb in Admiralty— Ambndmbnts— Discebtion op Coubt. 

Partioular f aots necessary to be stated in libels in rem, the charactér of amend- 
ments and conditions on which they may be raade, prescribed by sdmiralty 
raies 23 and 24 ; the design of the rules being to secure certainty and uniform-. 
ity in pleading and practice. 

In Admiralty. 

Hoffecker é Hoffeeker, for libelant. 

Harry Sharpley, for clairnant, 

Wales, J. Libel in rem toi damages to a cargo of canned fruit 
shipped on board the Taulane, at Lebanon, in the state of Delaware, 
and eonsigned to parties in Philadelphia. Libel filed July 15, 1884. 
On the same day the marshal attached the vessel at Lebanon. Claim, 
stipulation, and order of discharge were made July 19, 1884; answer 
and exception filed September 3, 1884. It la alleged that, by the 
carelessness and négligence of the master and crew in stowing the 
goods, the latter were exposed to the rain and damaged to the amount 
of severàl hundred dollars. Spécial exception has been taken that "it 
is not alleged, nor does it appear by said libel, that the said schooner 
was or is in this district." The libelant is, in fact, a corporation cre- 
ated by the laws of the state of Delaware, whereas it is desCribed in 
the libel as a corporation of the state of New Jersey. The allowance 
of the exception is not resisted, but the libelant now appeals for leave 
to amend by substituting Delaware for New Jersey, and by adding to 
the second section of the libel the words, "and that the said schooner 
is now withinthe district of Delaware and the jurisdiction of this hon- 
orable court." 

The question is, should this amendment be allowed as of course, 
and without terms ? And this is a matter, within the discrétion of the 
court, which is to be exercised in view of ail the circumstances of the 
case, of the rights of the parties, and of a proper application of the 
admiralty rules and practice. 

It is contended that the proposed amendment would not change 
the cause of action, or affect the stipulators who will not be dis- 
charged by an amendment, but are subject to ail légal dispositions 
of the case by the court within the amount of their bond. Amend- 
ments in form only, in the addition and subtraction of parties, and 
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generally in ail matters which do not préjudice the rights of the other 
side, are liberally allowed ; and amendments in matter of substance 
may be allowed, at any time before final decree, upon such terms as 
the court shall impose. Ben. Adm. 483; 2Pars. Shipp. & Adm. 415; 
2 Pars. Marit. Law, 713-715; The Harmony, 1 Gall. 124; Newell v. 
Norton, 3 Wall. 266; The Carozal, 19 Fed. Eep. 655. Before the 
filing of the answer and exception this amendment might hâve been 
made as of course, without notice, en motion to the court; but at 
this stage of the proceedings, after gênerai appearance, answer, and 
exception, the privilège of amending cannot be allowed without no- 
tice, and on such terms as the court may impose nnder the rules and 
practice of the court. Admiralty rules 23 and 24 prescribe the state- 
ments of fact necessary to be made in a libel, and the extent and 
manner of allowing amendments. It is the duty of the libelant to 
state, "if the libel be ira rem, that the property is within the district;" 
"and where any defect of form is set down by the défendant upon 
spécial exceptions, and is allowed, the court may, in granting leave 
to amend, impose terms upon the libelant." The attaching of the 
vessel in the district, on the same day on wbich the libel was filed, 
does not cure the defective omission in the libel, nor give jurisdiction 
to the court. The marshal could not exécute the process outside of 
the district. The averment that the vessel was in the district is made 
essential by rule 23, and cannot be dispensed with, whether treated 
as a matter of form or of substance. In McKinlay v. Morrish, 21 
How. 344, the court calls attention to irregularities of pleading in 
admiralty, and to the importance of enforcing the rules and practice 
for pleadings and proofs in admiralty cases. Thèse rules hâve been 
established for the purpose of securing certainty and uniformity in 
pleading, and cannot be relaxed without danger of continuing the 
evils they were designed to cure. The exception is allowed, with 
leave to the libelant to amend, on payment of costs. 
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Go., impleaded. 

{Circuit Court, 8. D. New York. January 30, 1886.) 
Kemovai. of Caubb — Fedebal Question — Fbbby Privilèges — Ihvabioii bt 

OWNBRS OF LiCKNSBD AND EnROLLED VbB8EI/S. 

Plaintifis filed a bill against défendants, alleging that they are entitled to en- 
joy the exclusive right to establish and maintain ferries between New York 
and tlie opposite shore of North river, in cluding Btaten island,'and that de- 
fendants hâve established aud maintained a ferry between Pier 18 and varions 
places on Btaten island, and praying for an injimction and an accounting. De- 
fendants denied plaintifEs' right to the exclusive privilèges claimed, and as- 
serted that they were not opeiating a ferry, but were engaged as common car- 
riers in transporting persons and freight on the navigable waters of the United 
Btates, and that ail of their boats and vessels were duly enrolled and licensed 
for carrying on the coasting trarle, under the laws of congress. Held, thaX no 
fédéral question was involved, and that the cause was not removable from the 
State court into the United States court. 

Motion to Eemand. 

E. Henry Lacomh, counsel to the corporation. 

Work é McNamee, for défendant. 

Wallaoe, J. The question arising upon this motion to remand is 
-whether the suit is one arising under the constitution or laws of the 
United States. If to any extent a fédéral law is an ingrédient of 
the controversy by way of claim or défense the suit was properly re- 
moved, and the motion should be denied. The bill of eomplaint al- 
lèges, in substance, that the plaintiSs enjoy the exclusive right to es- 
tablish and maintain ferries for the transportation of passengers and 
freight between the city of New York and ail places upon the oppo- 
site shore of the North river, including Staten island; and that the 
défendants without permission of the plaintiffs hâve established and 
are engaged in raaintaining a ferry between pier 18 on the North 
river and various places upon Staten island. The prayer is for an 
injunction restraining the défendants from employing any ferry -boats 
or other vessels in the transportation of persons or merchandise.from 
or to pier No. 18, or any other place ineluded in their franchise, to 
or from any landing place on the shores of Staten island. There is 
also a prayer for an accounting and damages. The answer dénies 
the plaintiiî's right to the ferry privilèges claimed, and asserts that 
the défendants are not operating a ferry, but are engaged in the law- 
ful transportation of passengers and freight, as common carriers, upon 
the waters of the United States, between pier No. 18, in the city of 
New York, and the several landing places on Staten island ; and al- 
lèges that ail of the boats and vessels employed by the défendants 
were duly enrolled and licensed for carrying on the coasting trade 
under the laws of congress. 

If the right to maintain a ferry and exclude the détendants from 
establishing one could in any way preclude the défendants from the 
v.22F,no.l4— 51 
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enjoyment of theîr riglits in the navigation of thé waters of the United 
States Under their lieense, a fédéral question would arise. Suoh a 
license is a warrant to traverse the navigable waters of the United 
States granted conformably to a law enacted bj congress in the ex- 
ercise of its pbwer to regulate commerce. The extent and nature of 
the privilèges conferred by such a license involve questions of fédéral 
law. Gibbons v. Ogden, 9 Wheat. 1. But unless thèse privilèges may 
be drawn into collision with the rights of the plaintiffs, thèse ques- 
tions cannot arise. The plaintiffs' franchise is one "in respect of the 
landing place, and not of the waters," and concerns only the transit 
to and from the shore of that portion of the state to which their priv- 
ilège extends. Conway v. Taylor's Ex'r, 1 Black, 603. Whether the 
plaintiffs own such a franchise, and whether its terms are sufficiently 
comprehensive to exclude the défendants from using the landing at 
pier 18 for the purposes of a rival ferry,' or for any other purpose in- 
consistent with plaintiffs' rights, are questions of gênerai jurispru- 
dence, irrespective of fédéral law. The faot that the défendants un- 
der their license are entitled to navigate the public waters does not 
affect in the slightest degree the rights or condition of the parties. 
Veazie v. Moor, 14 How. 568. 

Undoubtedly a ferry may be an instrument of Interstate commerce, 
and, as such, subject to the régulation of congress under the com- 
merce clause of the constitution. Eailways, bridges, and wharves 
fall within the same category; but until congress has asserted its 
power over them by législation the national authority is inert, and 
cannot be invoked by suitors as the foundation of any adverse rights. 
Ormerod v. New York, W. S. é B. R. Co. 21 Blatcbf. 107, S. C. 13 
Fbd. Ebp. 370, is an illustration. The law respecting the enrollment 
and license of vessels is not an assertion by congress of its authority 
for the régulation of those instrumentalities of commerce which are 
primarily the légitima te subjeots of régulation by the states. An at- 
tempt to maintain the contrary was ineffectually made in Transpor- 
tation Co. V. Parkersburg, 107 U. S. 691, S. C. 2 Bup. Ct. Eep. 732, 
where the court repudiated the tbeory that a plaintiff, the owner of 
a steam-boat enroUed and licensed, could challenge the right of the 
défendant to exact wharfage as an abridgment of the free use of the 
Ohio river. It was there decided that such a suit did not arise under 
the constitution or laws of the United States, as no act of congress 
had been passed regulating wharfage. 

The défendants attempt by their answer to litigate the gênerai 
question whether, under their license, they are not entitled to employ 
the waters of the United States in the business of commerce, notwith- 
etanding the plaintiffs' franchise. If this were within the legitimate 
issues made by the pleadings the jurisdi'ction of this court would be 
properly invoked. But the défendants cannot force an issue upon 
the plaintiffs which the latter disclaim, unless it is within the boun- 
daries of the relief sought by the bill. The plaintiffs assert a right to 
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bé protected against the invasion of their franchise to establish and 
maintain a ferry. The défendants hâve encroached upou that right, 
or they hâve not. Whether they hâve or not does not dépend upon 
the efficaoy of their coasting license, or involve the authority of the 
United States to regulate commerce upon public -waters. Thèse mat- 
ters are extraneous to the real controversy, because the franchise of 
the plaintiffs gives them no monopoly which oonflicts with the au- 
thority of the United States or the derivative rights of the défend- 
ants; and no such effect is claimed for it by the plaintiffs. It is in- 
cumbent upon the court to ascertain whether, notwithstanding some 
of the averments in the pleadings, the fédéral question suggested is 
one which is a necessary ingrédient in the case. Manhattan Ry. Co. 
V. Mayor, etc., 18 Fed. Eep. 195. If it is found not to be, jurisdic- 
tion should be ref used. The motion to remand is granted. 



WiLSON SbWING-MaCHINB Co. V. WiLSON. 

(Gireuit Court, D. Oonneetieut. January 3, 1885.) 

Bbbvice of Complaint— Non-Residbnt Defendaïtt in Attend akcb oh Trial. 

A non-resident défendant, in attendance upon the trial of his cage, at which 

trial his présence is necessary both as a witness and for the purpôse of instruct- 

ing his counsel, is protected while in such attendaacefrom service by gummong 

of a new writ or complaint against him. 

Plea in Abatement. 

L. W. Hubhard and Wm. C. Case, for plaîntiff. 

H. C. Robinson and A. P. Hyde, for défendant. 

Shifmait, 3. This is a plea in abatement, upon the ground that 
the complaint was not legally served. The plaintiff is a citizen of 
Gonnecticut, and the défendant is a citizen of the state of Illinois. 
On March 19, 1884, four actions at law were assigned for trial in this 
court : one being in favor of P. H. Alford, against the présent défend- 
ant; and three being upon indorsed promissory notes in favor of tbe 
indorsee, the First National Bank of Chicago, against the makers, 
said Alford and Charles Dickinson. The défendant was an indorser 
upon each of said notes. In the case in which Alford was plaintiff, 
the défendant was the important witness in his own behalf, and his 
Personal présence was necessary for the instruction of his counsel. 
He came from Chicago to Hartford, on March ISth, expressly to at- 
tend the trial of his case. The attorney for the bank had notified 
his client that it was necessary to be prepared to prove that it became 
the owner of the notes before raaturity. Wilson knew the date when 
the notes were discounted, and, being hère upon his own case, was 
ready and prepared to be used as a witness in the bank cases. He 
was in fact called by the défendants. The trial of Alford against 
Wilson commenced on March 19th and was finished on March 27th. 
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On March 20th, and before the défendant bad been called as a wît- 
ness, the complaint in this case was served upon him, in the court- 
house at Hartford, by summons. No attachment was ever made. 
Disregarding the fact that the défendant was in attendance in readi- 
ness to be used as a witness in the bank cases, the question is, is a 
non-resident défendant, in attendance upon the trial of bis case, at 
which trial bis présence is necessary, both as a witness and for thd 
purpose of instructing bis counsel, protected, while in such attendance, 
from service by summons of a new writ or complaint against him ? 

It is nbt denied that non-resident parties and witnesses, while in 
attendance upon the trial of causes with which they are oonnected, 
are privileged from arrest on civil proeess. The contention upon this 
plea is whéther a non-resident défendant and witness is protected 
from service of a new writ by summons. Upon prineiple, the an- 
swer shouid be in the affirmative. It' is important to the adminis- 
tration of justice that each party to a suit shouid bave a free and un- 
trammeled opportunity to présent his case, and that non-resident 
défendants shouid not be deterred, by the fear of being harassed or 
burdened with new suits in a foreign state, from presenting them- 
selves in such state to testify in their own behalf, or to défend their 
property. The inconvenience to which plaintifïs are subjected, by 
being compelled to sue défendants in the states of which they are citi- 
zens, is not so great as to justify the allowance of obstructions, by 
means of légal proceedings, which will preclude non-resident suitors 
from giving free and unrestricted attention to their cases when they 
are on trial. Public policy requires that the entranceof such suitors 
to the court-room shouid not be impeded. 

The authorities upon the gênerai question of the protection of non- 
resident parties and witnesses from the service of proeess, while they 
are in attendance upon the trial of cases in which they are concerned, 
are very numerous, and were collected in the defendant's brief. It 
is sufHcient to cite only those which bear upon the précise point in 
this case, and which are : Matthews v. Tufts, 87 N. Y. 568 ; Parker 
T. Hotchkiss, 1 Wall. Jr. 269 ; Lyell v. Goodwin, 4 McLean, 29; HaU 
sey V. Stewart, 4 N. J. Law, 366 ; Miles v. McCullough, 1 Binn. 77. The 
décision is confined to a case of a non-resident défendant ; because the 
suprême court of Connecticut held, in Bishop\.Vose, 27Conn. 1, that 
a non-resident plaintiff was not protected, while in attendance upon 
the trial of his case in this state, from the service of a new writ by 
summons. There is, perhaps, a reason why a plaintiff, who has vol- 
untarily sought the aid and the protection of our courts, shouid not 
shrink from being subjected to their control, which does not apply to 
the condition of a défendant whose attendance is compulsory; and 
therefore I do not intend to express dissent from the doctrine of the 
Connecticut case, but to limit this décision to the facta which are be- 
fore me. 

The plea in abatement is sustained. 
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DowNB and Husband ». ÂLiiEs and another, Surviving Partners, etc. 

Samb V. Allen. 

Alleh V. DowNS and another. 

{Gireuit Court, D. Oonneeticut. January fi, 1885.) 

1. JCDaMBNT OF AUOTHBR BtATB— ACTION ON — DEFENSE. 

Jndgraénts of a court of one state can, in an action thereon in another state, 
be inquired inlo only in respect to the jurlsdiction over the person or subiect- 
matter embraced in the judgment, and in respect to notice to the défendant. 

2. Samb— ExTENT of Inqdikt — Kecokd. 

Such inquiry can be made, although the record of the judgment shows a serv- 
ice upon or an appearance by the défendant. 

3. BaME— JUDGMBilT AGAIK8T SEVBIIAL— ALABAMA CoDB. 

Under the Alabama Code a judgment against two or more is several as well 
as joint, and, in the event of the deatli of one of the joint obligors pending the 
suit, a judgment may be rendered against the survivois. It seems that an omis- 
sion to suggest the death of one of the parties upon the record does not malce 
the judgment void against the survivor. 

4. Same — Judgment against Bduvivoes not Named. 

In Alabama a judgment against the parties named tlierein, " or such of them 
as are now surviving," is a valid judgmlent against tlie survivors. 

5. Samb— Service on Membek of Law Fium aftbu Dissolution. 

The mère tact of the dissolution of a law flrm does not necessarily dissolve 
the agency of each member, and the service of a notice of appeal, after such 
dissolution, on a member of the flrm, wha was both attorney and counsel, and 
who equaily with his partner was charged wilh the management of the suit, 
■will be sufBcient to bind Ihe client. 

6. Samb— JuDGMBNT Obtained through Négligence of Attorney. 

The lâches or the négligence of an attorney, when there is no fraudulent 
combination or collusion with the opposing counsel, will not render void a 
judgment lu favor of the successful party. 

7. Same— Errors in Record— Jurisdiction. 

In an action on a judgment obtained in another state, it Is of no avail to show 
that there are errors in the record, unless they be such a's prove that the coiirt 
had no jurisdiction of the case, or that the judgment rendered was beyond its 
power. 

8. Same— Allowance of InteresT. 

In an action on a judgment, the araount of which was doubled by 8 per cent. 
Interest, a portion of which was compounded, the court may refuse to allow 
intercst on the judgment. 

At Law. 

Charles R. Ingersoll, for plaintiffs. 

William Hamersley and Orville H. Platt, for défendants. 

Shipman, J. The first two named causes are actions at law upon 
]*udgtnents rendered by the chancery court for the Eighth district, 
Southern chancery division, of the state of Alabama, in favor of. Mary 
A. Downs; one being against the members of the firm of Hopkins, Allen 
& Co., and the,other against John Allen, one of said firm. The third 
case is a bill in equity, by said Allen, to restrain the défendants îrom 
proseeuting said actions at law, upon the ground that said judgments 



were fraudalenily obtained and are void. A trial by Jury of said 
actions atlaw having been duly waived by written stipulation of th.e 
parties, said causes were tried by the court, and the following façts 
■were found to bave been proved and to be true : 

On the first of July, 1855, the flrra of Hopkins, Allen & Ce, thereto- 
fore existing in the city of New York, and composed of Lucius Hopkins, 
William Allen, John Allen, Walter H. Bulkley, and James McLean, ceased 
to do business, and existed thereafter only for the purpose of liquidation. 
Lucius Hopkins and John Allen, in pursuance of the articles of partnership, 
settled the business of the firni, and iised the partnership name for that pur- 
pose. Mr. Bulkley died before March 14, 1872. William Allen died on May 
26, 1874. Mr. Hopkins died on September 27, 1876. Mr. McLéan was not 
served with process in thèse actions at law. On September 'â7,.1855, George 
Cowles mortgaged to the said Hopkins, Allen & Co. a parcel of land in Mont- 
gomery, Alabama, to secure his note tosaid flrm for $4,205.63, dated January 
1, 1855, payable, with interest, on January 1, 1856; and on January 22, 1858, 
mortgaged the same land to James S. Brooks, administrator of E. A. Cowles, 
to secure a debt to the estate of said Cowles of about $10,000; and afterwards 
sold said land to William Cowles, who took and retained possession of the 
same until February 22, 1868. On March 17, 1868, in pursuance of their said 
mortgage, and after the 30 da^s' public notice, Hopkins, Allen & Co. sold said 
land at public auction, atthe court-bouse door in Montgomery, and John Allen, 
being the highest bidder theref or, became the purchaser for the sum of $5,000. 
The purchase was made by Mr. Allen in pursuance of légal advice. By an in- 
strument under seal, dated March 17, 1868, and signed "Hopkins, Allen & Co., 
by Lucius Hopkins, " said flrm purported to convey to John Allen their title to 
said land. About October 6, 1869, J. H. Lakin went into possession of said 
premises, under a contract with Mr. Allen, to buy the same for the sum of 
$7,260. On September 19, 1870, Mr. Allen and his wife duly executed a deed 
of the premises to said liakin, which deed was to be held in escrow until he 
should pay the purchase money. On March 14, 1872. Lakin owed Allen about 
$1,100 on this contract. 

By the law of Alabama a foreclosure sale of mortgaged property to a mort- 
gagee is voidable at the élection of the proper party in interest in a reason- 
able time after the sale. On March 14, 1872, Mary A. Downs, the daughter 
and sole heir of E. A. Cowles, and who became of âge on June 27, 1871, and 
who was married while she was an infant, brought her bill In equity before 
the court of chancery in the Southern division of Alabama, praying, among 
other things, that the sale of said real estate by Hopkins, Allen & Co. to .John 
Allen be set aside, and that they be required to account for the renis and 
profits of said premises, and for an account of said flrst-mortgage debt to the 
time of the said sale, and for a decree for the surplus of the proceeds of sale 
after satisfying the said mortgage. Hopkins, Allen & Go., the five members 
of said flrm, being named, Lakin, William Cowles, and George Cowles were 
made défendants. Service was not made upon any of the members of said 
flrm. John Allen employed Stone and Clopton, lawyers in Montgomery, to 
appear for him, and for Hopkins, Allen & Co., and to answer for them. Thèse 
lawyers had also appeared for Lakin. After the answers had been flled, Mr. 
Troy, the attorney for the plaintiff, became satisfled that an administrator 
should be appointed upon the estate of E. A. Cowles, and should be made a 
party 'plaintiff, and so told Mr. Clopton, and asked him, for the purpose of 
saving delay and expense, to admit that if Hopkins, Allen & Co. were liable 
to anybody, they were liable to the plaintiff. Mr. Clopton asked Mr. Troy to 
elect to aflîrm the sale to Lakin ; Troy replied that he had thus elected ; where- 
upon the foUowing stipulation was signed on or about January 24, 1874: 
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"Mary A. Downs, by nextfriend, v. Hopkins, Allen & Co. et al. In Chan- 

cery, at Montgomery. 

"In this case it is admitted, to save costs and unnecessary litigatîons, that if 
the défendants, Hopkins, Allen & Co., or John Allen, are liable to anyperson 
on account of the matters alleged in the bill, or any of them, (which liability 
is not admitted,) that the complainant Mary A. Downs is entitled to the re- 
covery for such liability, and complainant Mary A. Downs consents to alfirm 
the sale of the mortgaged premises to J. H. Lakin, and waives any right she 
may bave to set aside said sale; and we consent to a référence to the register 
to ascertain and state the matters of account between the parties. 

"Watts & Troy,, 
"For Complainant, and for Wm. and Geo. Cowles. 
"Stonk & Clopton, 
"For Hopkins, Allen & Co. and Lakin." 

John Allen had no knowledge of this stipulation. Such proceedings were 
afterwards had that, upon a ânding that the total araount received by Hop- 
kins, Allen & Co. above the mortgage debt, (treating the payments by Lakin 
to Allen as made to Hopkins, Allen & Co.,) with interest to November 20, 
1875, was $1,852.18, a decrée against said flrm for that amount was entered 
on November 26, 1875; but the chancelier refused to charge the flrm or John 
Allen with the rents or the rental value of the property while it was in the 
possession of the latter. Mr. AUen, who was then liying in Connecticut, was 
asked by a Connecticut lawyer to pay this judgment, and refused. Thereupon, 
on January 3, 1877, the pîaintifE appealed from the decree pf the chancery 
court to the suprême court of Alabama. Notice of this appeal was served on 
January 6, 1877, upon Mr. Clopton; Stone & Clopton having dissolved part- 
nership on March 6, 1876, upon the appointment of Mr. Stone to a judgeship 
in the suprême court. The statutes of Alabama in regard to appeals provide 
that they can be taken within two years from the date of the decree, and that 
service of the citation shall be made upon the appellee or his attorney. ïhe 
suprême court held that the rents and profits after the sale must be'applied 
to the réduction of the mortgage debt, reversed the decree of the chancellor, 
and remanded the cause. There was no argument before the suprême court 
in behalf of Mr. Allen, or of Hopkins, Allen & Co., and he was not informed 
of the appeal. Such proceedings were thereupon afterwards had that the net 
rents of said premises received by Mi . Allen while in possession tliereof from 
March 17, 1868, to October 1, 1869, after deducting taxes, Insurance, etc., 
were found to amount at the latter date to $710.23, and with interest to April 
25, 1882, to $1,424.21; and it was further found that the $1,852.18 found to 
be due from Hopkins, Allen & Co. was, with interest from November 20, 1875, 
to April 25, 1882, $2,804.97. The court thereupon decreed as follows: 

"It is therefore ordered, adjudged, and decreed that complainant hâve and 
recover of the said défendant John Allen said sum of fourteen hundred and 
twenty-four 21-100 ($1,424.21) dollars, for which exécution may issue. It is 
thereupon further ordered, adjudged, and decreed that complainants hâve 
and recover of said défendants, Lucius Hopkins, William Allen, John Allen, 
James McLean, and Walter H. Bulkley, or such of them as are now surviving, 
said sum of twenty-eight hundred and four 97-100 ($2,804.97) dollars, for 
which exécution may issue." 

By the report made before the first decree, which report was conflrmed, it 
« was found that Hopkins, Allen & Co. had been overpaid their mortgage debt, 
on October 1, 1870, the sum of $665^41; $521.07, as interest on $665.41; and 
on the other payments after October 1, 1870, were included in the amount of 
$1,852.18. After the appeal to the suprême court, Mr. AUen's attorney does 
not seem to hâve been vigilant in the further conduct of the case. There 
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was no fraud at any time, on his part, by collusion with the opposing coun- 
seJ, as eharged in the bill. There was no opportunity to défend successfully 
against a judgraent for some amount against Allen, Hoplfins & Co., provided 
suit was brouglit in the name of the proper plaintiff. ïhere was an oppor- 
tunity, by testimonyiu regard to the rents and profits and the disbursements, 
to attempt to reduce the amount against Mr. Allen. The reason which proba- 
bly iinluced the attorney's conduct after the appeal was that he had not re- 
ceived any money from Mr. Allen, from whoni, however, he had not asked 
compensation. 

Upon the foregoing finding of facts, divers questions of law arise, 
which remain to be considered. The plaintiflf places her case upon 
the established principle that judgments of a court of one state of the 
United States can, in an action thereon in a court of another state, 
be inquired inlo only in respect to the jurisdiction of the foreign court 
over the person or subject-matter embraced in the judgment, and in 
respect to notice to the défendant. Ghristmas t. Bussell, 5 Wall. 290 ; 
Thompson v. Whitman, 18 Wall. 457. Such inquiry can be made, al- 
though the record of the judgment shows a service upon or an ap- 
pearance by the défendant. Knowles v. Gas-Ught Co. 19 Wall. 58. 
In this case service was not made upon any member of the firm of 
Hopkins, Allen & Co., and Mr. Allen had no légal authority to author- 
ize an appearance for the other members ; but he voluntarily and f ully 
appeared forhimself, through his attorneys, and by such gênerai ap- 
pearance he submitted himself to the jurisdiction of the court, and 
became personally bound by a valid judgment against himself indi- 
vidually. Hull v. Lanning, 91 U. 8. 160; Cooper v. Reynolds, 10 
Wall. 308; Hill v. MendenhaU, 21 Wall. 453. The question, there- 
fore, is, are the judgments, or either of them, absolutely void, as against 
Mr. Allen, by virtue of any inhérent defects therein? 

The défendant says that the judgment against the five members of 
the firm of Hopkins, Allen & Go. by name, "or such of them as are 
now surviving," three of them being dead at the date of the rendition 
of the judgment, and no suggestion of the death of a défendant hav- 
ing been made on the record, is void; because a judgment against two 
or more, one of whom is dead, is a nullity against the dead défend- 
ant, and being void against one is void against ail; and because of its 
uncertainty — it being in the alternative — and the survivors not being 
found nor named. It is true, that at the anoient common law a judg- 
ment against three, one of them having died pending the suit, would 
be reversed upon writ of error as against ail, upon the principle that 
a judgment is an entirety, and is invalid against ail if invalid against 
one, (2 Bac. Abr. "Error," M.; Oaylord v. Payne, 4 Conn. 190;) a 
principle still reeognized in states where the common law bas not 
been modified by statute. Wright v. Andrews, 130 Mass. 149. In 
many states, however, the effect of statutes has been to alter the na-- 
ture of a joint judgment, and to make it several as well as joint, while 
in other states the principle has been relaxed. 

Sections 2905 and 2913 of the Alabàma Code are as follows: 
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"Sec. 2905. When. two or more persons are Joîntly bound by judgment, 
bond, covenant, or promise in writing, o£ any description whatsoever, the ob- 
ligation is, in law, several as well as joint." 

"Sec. 2913. In suits against joint obligors, where one dies pending the suit, 
judgment may be rendered against the survivor at the trial terni, and the suit 
be continued as to the représentatives of the deceased obliger, and the judg- 
ments, when rendered, shall be several as to the survivors and the représen- 
tatives of the deceased. " 

In Fahel v. Boyhin, 55 Ala. 383, a jtidgment had been rendered 
against Fabel and Priée, the latter being dead at the date of the judg- 
ment. Upon exécution, FabeFs property was sold. Upon motion to 
set aside the sale, on the ground that the judgment was void, or at 
least voidable by reason of Price's death, the court said : 

"ïhis would makethe judgment void against him, (Price,) but not against 
Fabel. If a motion had been made to vacate it as against Priée, this would 
hâve been so done as to leave it in force against Fabel from the time of its ren- 
dition. Such a motion, not having been made, exécution was properly issued, 
in conformity with the judgment against both, though, as was legally proper^. 
it was enforced only against the property of Fabel." 

It thus appears that an Alabama judgment against two or more is 
several as well as joint, (Cox t. Flarris, 48 Ala. 538,) and that, in 
the avant of the death of one of the joint obligora pending the suit, 
a judgment may be rendered against the survivors; and it further 
seems, from Fabel v. Boykin, that an omission to comply with the pro- 
visions of another section of the Code, in regard to the suggestion of 
the death of a party upon tha record, does not maka the judgment void 
against the survivor. The légal effect, then, of the judgment against 
the five members of tha firm of Hopkins, Allen & Co. is a judgment 
against the survivors. 

But it is earnestly urged that the judgment, being in the alterna- 
tive, is uncertain, and therefore void by raason of its uncertainty, and 
because the survivors are neither found nor named. It is not naces- 
sary to détermine what would be, in général, the effect of a money 
judgment, against several persons, in the alternative; for thèse judg- 
ments are to be looked at in the light of the Alabama statutes, and 
the décisions which bave been cited. Eememberiûg that the judgment 
against the five namad persons is, in légal effect, a judgment against 
the survivors, the words, "or such of them as ara now surviving," can- 
not be oonsidered to hâve been used in the alternative, in the sensé 
of offering a choice or making a distinction between two sets of de- 
fendants. " ' Or ' is of ten usad to express an alternative of terms, défi- 
nitions, or explanations of the same thing in différent words." Web- 
ster, Dict. It was used in this case to explain the meaning of the 
preceding clause, and the same persons wera meant by both expres- 
sions. If a judgment against five named persons, three of whom are 
dead, is good against the survivors, it naturally follows that it is not 
incumbent upon the court, in order to make a valid judgment, to name 
the survivors. The considérations which bave been already sug- 
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gested in regard to the nature of judgments agaînst two or more are 
applicable to another point made by the defendant's counsel, and 
which is that a judgment against three persons not served, two of 
whom did not appear, and for wham the third had no authority to ap- 
pear, being void as against the two, is also void against the third, who 
did voluntarily appear. 

It is next insisted that the judgment against Mr. Allen individually 
is void because service of the notice of appeal was made upon Mr. 
Clopton, who, it is said, ceased to be Allen 's attomey upon tbe dis- 
solution of the firm of Stone & Clopton. 

Service of a citation upon the law partner of a deceased attomey 
of record, the partner not afiBrmatively appearing to bave been attor- 
ney or counsel in the cause in which the appeal is taken, is not good, 
(Bacon v. Hart, 1 Black, 38;) but in this case Mr. Clopton af&rm- 
atively appears to hâve been both attorney and counsel, and to bave 
been, equally with Mr. Stone, cbarged with the management of the 
cause. The mère fact of the dissolution of a law firm does not nec- 
essarily dissolve the agency of each member, but the dissolution of 
the agency of a particular member must, I think, dépend upon ques- 
tions of fact~; and in this case Mr. Clopton continued to be what he 
was before, the actual attorney of Mr. Allen. I do not propose to 
consider what may be the eiffect of the dissolution of a commercial 
partnership upon the relation of the members of such partnership as 
selling agents or factors for others. 

Upon the bill to set aside the judgments for fraud, the conduct of 
the defendant's attorneys in making tlie stipulation, and in not at- 
tending to the cause after the appeal, is attacked. If the stipulation 
had not been entered into, the effeot would not bave been to cause an 
abaipdonment of the existing suit and the institution of a new one, but 
simply a delay, and the amendment of the bill or the filing of a supple- 
mental bill. The agreement of Stone & Clopton was not in excess of 
their ^uthority, which extended to ail proceedings in good faith nat- 
urally. incident to the management of the existing cause while it was 
pending in court. They were not authorized to make agreements by 
way of compromise or settlement of the cause, or agreements tokeep 
alive a cause, which, but for such agreement, must be abandoned; but 
the stipulation which they made was not of such a character. The 
wisdom or the imprudence of their agreement I am not called upon 
to examine, but there was no fraudulent combination with the plain- 
tiffs' lawyer to sacrifice Mr. Allen or to benefit Mr. Lakin. Sp, also, 
while I think that Mr. Clopton was neglectful in the management of 
the cause after the appeal, bis conduct was not fraudulent, and it can- 
not bethat the lâches or the négligence of an attorney, when there is 
no fraudulent ^combination or collusion with the opposing counsel, 
will hâve the effect of rendering void a judgment in favor of the suc- 
cessful party. Wynn v. Wilson, 7 Hempst. 699. 

Other objections are made to the judgment, on the ground that the 
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decree is not in' eonformîty tô tlie bill, and that thé plaintiff could not 
properly bring the bill in her own name, but "it is of uo avail to show 
that there are errors in the record, unless they be such as prove that 
the court had no jurisdiction of the case, or that the judgment ren- 
dered was beyond its power." Cooper v. Reynolds, 10 Wall. 308. 

In an action upon a judgment, interest thereon is, as a rule, allowed 
by the courts of this country, in the absence of a compulsory statute, 
upon the amount of the original judgment, as damages for the déten- 
tion of the money, and as equitably incident to the debt. Williams 
V. American Bank, é Metc. 317; Klock v. Robinson, 22 Wend. 157; 
Nelson v. Felder, 7 Eich. (S. G.) Eq. 395. This is the gênerai rule, 
but exceptional cases arise where it ,is inéquitable that interest, by 
way of damages, should be allowed. Redfield v. Ystalyfera Co. 110 
U. S. 174; S. C. 8 Sup. Ct. Eep. 570. 

The judgment of $1,424.21 is made up of $719.23 principal a^nd 
$713.98 interest, at 8 per cent., the légal rate. In the original 
amount of $1,852.18, found to be" due from Allen, HopMns & Co., 
$521.07 interest are included. Five years and seven months' inter- 
est upon that interest is included in the judgment of $2,804.97. The 
amount of the two judgments is $4,226.18, of which $2,187.84 is 
interest at 8 per cent. If interest should now be allowed upon thèse 
two judgments, a large and inéquitable compounding of interest would 
be the resuit. In the case agàinst John Allen let judgment be en- 
tered against the défendant for $1,424.21, and costa; and in the case 
against John Allen and James McLean, (McLean not served,) let 
judgment be entered against said Allen for $2,804.97, and costs. 
The bill in equity is dismisaed, without costs. 



NiSKEEN V. Chicago, M. & St. P. Ey. Oc' 

{Gireuit Court, D. Minnetota. December Term, 1884.) 

1. Railkoad Companies — Fikeb Causbd bt BpÀbks— Bhrpbn of Pboof— Pbb- , 
SUMPTION OF Negligencb— Gbn. Bt. Minn. 1878, Ch. 34, § 60. 

In an action under the Minnesota statute against a railroad company to re- 
cover damages for destruction of property, caused by flre set out by sparks or 
coals from an engine, the burden of proof is on the plaintiff to show that the 
flre was caused as alleged, but when this is proven, a prima fade case of nég- 
ligence is made out, and the burden is shifted to the company to rebut the 
presumption of négligence thus raised, by proof that it performed its whole 
duty in the premises, and did not use a defective eugine, or manage it in an 
unskillful manner. 

i. SaME — CONTRIB0TORT NBGLIGBNCB. 

When the railroad company f ails to overcome the presumption of négligence 
thus raised, the plaintiff will be entitled to recover, unless the company prove 
that he was himself guilty of négligence which contributed to the destruction 
of bis property. 

tBeported by Botertson Howard, Esq., of the St. PapI tar. 
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Action against a Eailroad Company to recover damages caused by 
fire set eut by sparks from locomotive. 

Marsh é Searles and Mr. Hodgson, for plaintiff. 

W. H. Norris and Bigelow, Flandrau é Squires, for défendant. 

Nelson, J., {charging jury.) This case is one of considérable im- 
portance. The questions presented are those peouliarly and emi- 
nently the province of a jury to décide. They are issues of fact. The 
law applicable to the facts of this case, I think, is quite simple. I 
am satisfied you will investigate thèse issues without préjudice or sym- 
pathy, and solely with a view of arriving at the truth. The case is 
an important one, and I hâve given both parties full opportunity, in 
the examination of their witnesses, to présent ail the facts so as to en- 
able you to arrive at the truth. You hâve patiently aûd attentively 
listened to ail of the évidence, and I hâve no doubt you will be able to 
give a satisfactory and eonscientious verdict. 

The plaintiff, Martin Niskern,. in 1879, owned a hôtel, in which he 
resided, and out-buildings, including a livery stable and barn, situated 
in the village of Farmington, ii^ the state of Minnesota. On the 
night of November 22d of that year ail the buildings and contents, 
valued at $6,408, were destroyed by fire. The plaintiff brings this 
action against the défendant, the railroad company, to recover com 
penssition for the loss, and charges that the lire was caused by tho 
négligence of the défendant. Niskern's real property, on which the 
build,iqgs were located, adjoined on the east the land owned by the 
défendant, who operated a railroad running nearly north and south 
through its land, 

The défendant also operated a railroad running nearly east and 
west, which crossed its north and south road some distance north of 
the point where Niskern's land joined the defendant's, and by a V 
track both roads were connected, which enabled trains to pass from 
one track to the other. On the night of the fire, about 9 o'clock in 
the evening, a train came up from the east and passed onto the track 
running north and south of the company's land, west of Niskern's 
property, and the locomotive was operated on the tracks running north 
and south, the dépôt being there, and the company's wood, and water- 
tank. It is claimed by Niskern that while the locomotive was on one 
of the tracks running north and south, a stack of corn-stalks piled 
up against his barn was set on fire, by sparks or coals communicated 
to it from this locomotive, by the négligence of the company. The 
défendant was in the performance of its authorized and chartered 
privilèges in running this trg;in ; so you will peroeive that the gist of 
this action is négligence,— an alleged failure to perform a duty which 
it owed the plaintiff. 

The first question to be determined by you is this : Did the sparks 
or coals emitted from this locomotive of the défendant set fire to the 
plaintilï's property ? An answer to this question in the affirmative 
is vital to the success of the plaintiff. Your décision on this issue, 
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if in the négative, settles the controversy. The burden of proof is 
upon the plaintiff — that is, upon Niskern — to satisfy yon, by a fair pré- 
pondérance of the évidence, that the fire, which he claims started in 
the corn-stalks which were piled up against the barn, came from the 
locomotive. If the sparks from this locomotive, whether from the 
smoke-stack or from the ash-pan, did not cause the fire, there is no 
foundation for this cause of action. To détermine this first question 
in the case, — to-wit, was the fire whïch destroyed this property set by 
sparks or coals from the defendant's locomotive ? — you must take into 
considération ail the facts and circumstances testified to, tending to 
throw light upon this issue. 

You must judge of the credibility of the witnesses on both sides, 
the vreight to be given to their évidence, and the probabilities of the 
truth of their statements, their opportunities for knowledge, their in- 
terest in the subject-matter of the suit, the manner in which their 
testimony is given, and every eiroumstance in the case which the tes- 
timony discloses. You must oonsider ail the évidence, and ail the 
facts and circumstances submitted toyou, bearingupon this question; 
not only the évidence introduced by plaintiff to prove that thé fire was 
communicated from this locomotive to the corn-stalks, but also the 
évidence of the defendant's witnesses in regard to the probabilities of 
fire being communicated to the barn and corn-stalks from other 
sources ; and, after f uU considération of the testimony bearing upon 
this issue, détermine the origin of the fire, recollecting that the bufdea 
of proof is upon the plaintiff to satisfy you, by the weight of évidence, 
that the corn-stalks were set on fire by the locomotive. This is the 
plaintiff's theory of the origin of the fire. He says that this fire was 
communicated from the locomotive to the corn-stalks which burned 
up his property. That is his theory of the case. If, upon full con- 
sidération, you should détermine that the fire which destroyed this 
property was not set by defendant's locomotive, then, of course, the 
plaintiff cannot recover in this action, and the défendant will be en- 
titled to your verdict. That is the first question for you to déter- 
mine. 

But if, after full délibération, considering ail the testimony tending 
to show the origin of the fire, you believe that the plaintiff, by a fair 
prépondérance of évidence, has proved that the fire was communi- 
cated from this locomotive, «nd that the fire was started in the corn- 
stalks piled up against the plaintiff's barn by Sparks or coalfl scattered 
or thrown from this locomotive, then you will still further consider 
the case in the light of the statute which I will read to you. I might 
hère state that on this statute the plaintiff virtually rests his case. 
This statute enacts — although it might be, perhaps, the rule without 
the statute — that "ail railroad companies or corporations, operating or 
running cars or steam-engines over roads in this state, shall be liable, 
to any party aggrieved, for ail damage caused by fire being scattered 
or thrown from said cars or engines, without the owner or owners of 
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the property éo damaged beîng required to show defects in theîr en- 
gines, or négligence on the part of their employés ; but the f act of 
such fire being so soattered or thrown shall be construed, by ail courts 
having jurisdiction, aa prima facie évidence of such négligence or de- 
fect;" that is, if you are satisôed that the fire communicated to tbe 
corn-stalks from thia locomotive, then the négligence of the company 
is established prima facie, and they are not required to go any further. 
If the first issue is found in favor of the plaintiff in this case, then it 
is presumed, for ail purposes of the case, that the company was négli- 
gent and responsible for the destruction of the property. 

"Provided, that the said railroad corporation may show, upon the 
trial of any action, that said damage arose from the default or nég- 
ligence of the party injured." This statute shifts theburden of proof 
from the plaintiflf to the défendant, and raises a légal presumption of 
the defendant's négligence. It says to you, if the plaintiff in this 
case, upon whom the burden of proof rests, bas, by the weight of év- 
idence, proved to your satisfaction that this locomotive set lire to and 
destroyed the plaintiff's property, then this locomotive is presumed 
to hâve been defective, or the employés of the company who operated 
it are presumed to bave been négligent. As I said before, the plain- 
tifif relies on this statute; there is no direct évidence hère to show to 
you that this engine was defective at that time, or that the engineer 
in charge of it was incompétent or unskillful. In other words, if the 
plaintiff bas established to your satisfaction that fire scattered or 
thrown from the locomotive destroyed his property, a prima /acie case 
of négligence on the part of tbe défendant is made out,and tbe plain- 
tiff is entitled to reeover compensation, unless the company proves 
that it did its duty in the promises, and was not guilty of négligence. 
The burden of proof hère is upon the défendant to show you, by sat- 
isfaotory évidence, that the locomotive was properly constructed, and 
that it was equipped with the best meohanical contrivances and in- 
ventions known in practical use at that time, wbich were effective in 
preventing the burning of private property by the escape of sparks 
and coals from its locomotives, and that compétent and skillful em- 
ployés were operating it. 

The company must fumish satisfactory évidence that the locomo- 
tive was thuB properly constructed, and managed with ail the care 
and caution which the oircumstanees required. It was not required 
to stop the opération of its road because the wind was blowitig strong 
from the north-west towards the plaintiff's property at that time ; nor 
was it required to lay up its train because it was passing through a 
village where wooden buildings and private property were near its 
track and exposed to fire and sparks. It performed ail of its duty in 
the promises if the locomotive was properly equipped with the best 
appliances for arresting and preventing the escape of sparks or coals, 
and was operated with the requisite care and caution. Of course a 
higher degree of care was required to be exercised in passing such a 
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town, where wooden buildings are exposed, than in passing througb 
an open country, where buildings and priva te property would not be 
endangered. 

In determining whether the défendant bas overcome the prima facie 
case of négligence which resuits f rom the law, in case you believe the 
locomotive set fire to the property, you must consider and properly 
weigh ail the évidence which bas been given you by the engineers and 
machinists, who are famiiiar with locomotives and their proper con- 
struction. , 

The défendant is required to overcome a prima facie case of négli- 
gence which the law raises, and it must do this by satisfying you that 
it performed its whole duty, and did not use a defeotive locomotive or 
manage it in an unskillf ul manner. If, upon this issue of fact, you 
find that the company bave not been at fault or négligent, then, in 
that case, although you should believe from the évidence that the 
property was destroyed by fire from this locomotive, yet the plaintiff 
cannot recover, and your verdict must be for the défendant. The 
first issue is, did the locomotive set fire to this property? If it did, 
bas the défendant overcome the prima facie case of négligence which 
is raised by the law ? If it bas, then, although you find the first issue 
in favor of the plaintiflf, still, he cannot recover if you find the second 
issue in favor of the défendant, and that entitles the défendant to a 
verdict. But if, in your opinion, the défendant bas not overcome the 
presumption raised by the statute, and you believe that the fire from 
the locomotive destroyed the property by the négligence of the de- 
fendant, then the plaintifï is entitled to a verdict, unless he was also 
guilty of négligence which contributed to the dçptpuction pf bis prop- 
erty. 

The statute of this state makes this provision : that a railroad com- 
pany may show, upon the trial of any action, that the damage arose 
from the default or négligence of the party injured ; that is, what is 
called contributorynegligence. The rule of the common law isthat "one 
who, by bis négligence, bas brought an injury upon himself, cannot re- 
cover damages for it;" and this rule is enuneiated and made a part 
of this statute, which is nothing more than the common-law rule of 
contributory négligence. If you find that the railroad company was 
négligent in this case, then it is for you to décide whether the destruc- 
tion of Niskern's property was occasioned entirely by the négligence 
or improper conduct of the railroad company, or whether he himself 
so far contributed to the destruction of the property by bis own nég- 
ligence that, but for such négligence and want of care and caution 
on his part, the property would not hâve burned. If the loss was 
occasioned entirely by the defendant's négligence, then Nisker» can 
recover, and is entitled to a verdict. But if his own want of care con- 
tributed to the destruction of his property, then he cannot recover, 
although the défendant was négligent in the management of its loco- 
motive. The diligence in this, respect required of the plaintiff,. to 
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avoid the destruction ot his property, by fire scattered or tîirown from 
a locomotive, is sucb care and attention a prudent and careful man, 
under such circumstances, would exercise with regard to the préser- 
vation of his property from fire thrown or scattered from a locomo- 
tive. Niskern piled up against his bam, whicb he had never done 
before, a staok of corn-stalks, alleged to be combustible matter, so as 
to endanger its taking fire from the sparks from a locomotive ; and it 
is urged that a prudent and careful man, under the circumstances, 
would not bave done so. 

While Niskern, in the use of his property, had a right to présume 
that the railroad company would not be guilty of négligence, and was 
not required to anticipate any négligent act or omission on its part, 
yet he is required to be free from fault, and not contribute, by his 
own négligence, to the loss whicb be suffered. So, gentlemen, it is 
for you to détermine, from ail the évidence in the case, whether the 
défendant, this railroad company, upon whom the burden of proof 
rests, haâ upon this branch of the case prOved that Niskern contrib- 
uted to the loss of his property by his own négligence. If he did, he 
cannOt recover. If the défendant has not proved him to be négli- 
gent in piling the corn-stalks, then, if the destruction by fire of the 
plaintiff's property was occasioned entirely by the defendant's négli- 
gence, the plaintiff is entitled to a verdict. This is about ail the law 
there is in the case. I bave been requested by counsel on both sides 
to deliver certain instructions toyou. I think I bave covered most oï 
them in my gênerai charge, and décline to do so. 

The jury found a verdict for défendant. 



Bennbtt and another v. Covinoton.* 
(C^reuit Court, S. D. North Oarolina. December 18, 1884.) 

1. OONTIIACTS — GaMBLING — BOBDKN OF PrOOF. 

The burdeu of proof is upon the défendant to show that a contract Ii ▼old 
under the act against gambllng. 

2. Samk— Principal and Agent. 

An order to operate in cotton futures includes an assumption on the part of 
the principal of ail losses legitimately incurred and paid by the agent in the 
ordinaiy and known exercise of his agency. 
8. Same — Agrbbment of the Parties — Test of IiiiiKOALiTT — Evidencb. 

In order to establish the illegality of a contract for the future delivery of 
cotton, as being a wager, it is necessary to show that the real intent of ail the 
parties at the fime of entering into the contracts was merely to speculate in 
the rise orfall of priées, and that the goods were not to be delivered, but that 
one party was to pay to the other the diiïerence between the contract price 
and the market price of the goods at the date âzed for executing the contract, 

IReported by J. W. Hinsdale, Esq., ofthe Raleigh, North Carollu, bu. 
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L Bamb— Evidence— Tkbt of Ilmigalitt. 

The illegality of a cotton future contract cannot be shown by proving tho 
usual custom oi persons speculating in such cod tracts, or a gênerai expectation 
or understanding that such contracts were to be settled without an actual de- 
livery of cotton. Buch évidence by itself should be withdrawn from tbe jury. 

The plaintiffs sued the défendant for a balance due by acoount, and 
the answer of the défendant sets up that the balance arose out of con- 
tracts for gambling in cotton futures. The plaintiffs were commission 
merchants, doing business in New York city, andmembersof the New 
York Cotton Exchange. The défendant was a country merchant, do- 
ing business in Wilmington, North Carolina. During the season the 
défendant shipped 126'bales of cotton to the plaintiffs, which were sold 
for account of défendant. From time to time the défendant ordered 
the plaintiffs, by telegraph or letters, to buy for him "100 baies, Feb- 
ruary;" "100 baies, April;" "300 baies, May," etc.; and would in- 
struct tiiem to "sell to cover" a corresponding number of baies deliver- 
able at the same times. The last contracts (for 500 baies purchased) 
were allowed tô mature, and notices of delivery were served uponthe 
plaintiffs, when they were obliged to receive the cotton or find some 
one else to do so, which they did by at once making a corresponding 
contract in the cotton exchange with a member of the exchange, and 
transferring the notices of delivery to him. The last holder of the 
notice of delivery, upon presenting it to the issuer, received the cot- 
ton upon warehouse order. The plaintiff Aubrey Bennett testified 
that thèse contracts were ail made on defendant's account, and in ac- 
cordance with the rules of the New York Exchange, which were put 
in évidence, showing the form of contracts for future delivery, and the 
other raies governing such dealings ; that the contracts were bonafide, 
and contemplated the actual delivery of cotton in every instance. 
The dépositions of Mr. Fielding, président, Mr. Moore, secretary, Mr. 
Murchison, and other members of the exohange, were read, showing 
the character of thèse future contracts, and that hundreds of thou- 
sands of baies are annually delivered in New York upon such con- 
tracts as the ones shown in this case, in accordance with the rules of 
the cotton exchange. The défendant testified that he knew noth- 
ing of the rules and customs of the New York cotton exchange, or of 
its methods of dealing; that he knew nothing of the Intention of the 
other parties to the contracts. He was permitted to show, after ob- 
jection by plaintiffs, by several witnesses residing in Wilmington, that 
it was not usual for Wilmington men dealing in cotton futures to re- 
ceive any cotton on thèse contracts, though they sometimes delivered 
actua,l cotton upon them. 

The court charged the jury as foUows : 

Seymour, J. This action is brought by commission merchants to recover 
of the défendant a balance of account. The final account having been sent 
by the plaintiffs to the défendant on the thirtieth day of August, 1880, and 
received by the latter in due course of mail, and uo reply having been made 
to it untii the tenth of November, the court holds, as matter of law, that the 
v.22F,no.l4:— 52 
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same is binding upon the défendant, except so far as he may impeach it for 
fraud; accident, mistake, or by ishowingv as he attempts to do in this case, that 
it inclndes an illégal considération. 

ïhe contraets in question hâve been put in évidence, and their construc- 
tion is matter of law. The parties to them are the défendant, Covington, (an 
undisclosed principal,) and the third persons, not parties to this action, with 
whom the plaintiffs (as Covington's agents) contracted on the fa«e of the 
contracta in their own nanies, but in reality for the défendant. The court 
holds that on their face thèse transactions are légal. The sale of goods to be 
delivered at a future day is valid, even though the seller haa not the goods, 
nor any other means of getting them than to go into the market and buy 
them. But if, under the appearance of such a contract, the real intent be 
merely to speculate in the rise or fall of priées, and the goods are not to be 
delivered, but one party is to pay to the other the diïEerence between the con- 
tract price and the market priée of the goods, then the whole constitutes 
nothing more than a wager, and is nuU and void. The burden of showing 
that the parties were carrying on a wagering business rests with the défend- 
ant. Before you can flnd that thèse transactions were illégal, you must flnd 
f rom the évidence that both parties, the seller and buyer, at the time of mak- 
ing the contract, did so with the intent not to deliver or receive actual cot- 
ton, but as a bat on the rise and fall of the market. You must flnd from the 
évidence, and not from conjecture, that Covington so intended,and that the 
other parties to the contract so Intended. The purpose of one party alone is 
not sufflcient to render the contract illégal. 

You must further flnd from the évidence that the plaintiffs knew, or had 
reason to believe, that Covington contemplated nothing buta wagering trans- 
action, and acted for him accordingly. TTpon the question of whether the 
varions parties to the future contraets, other than the défendant, intended a 
gaming contract, it is true that while a séries of transactions, perfectly valid 
on their face, may disclose évidence on the face of the whole, taken together, 
and in connection with the attendant circumstances, which would justify 
the jury in finding that they were intended as mère wagers, nevertheless it 
cannot be true that the simple fact of there being a succession of valid trans- 
actions will of itself be évidence to go to the jury, without the aid of surround- 
ing or attendant circumstances. Further, the attendant circumstances must 
be such as charaeterize the particular contraets before the court, so distin- 
guished from those characteristio of ail dealings in cotton futures. 

In this case, after careful reflection, the court can flnd no évidence of the 
intent or purpose of the parties who contracted with Covington through his 
agents. ïhe burden of proof is upon the défendant to show that the contract 
was a gambling one, and the court feels constrained to charge you that upon 
this point the burden has not been met 

The jury rendered a verdict for $6,575.88, the amount sued for by 
plaintiffs. 

Motion for a new trial. 

John W. Hinsdale and John Devereux, for plaintiffs. 

Fuller ds Snow and John D. Shaw, for défendant. 

Seymode, J. E. p. Covington, the défendant, a merchant in Wil- 
mington, North Carolina, instructed the plaintiffs, commission mer- 
chants in New York, (one of them a member of the cotton exchange,) 
to buy cotton for future delivery in New York on his account. ïhe 
purchases were made, and ultimately eovered at a loss of $5,000 by 
corresponding sales of cotton. One hundred baies of cotton were 
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actually delivered. The losses were paid by plaintiffs^ as defendant's 
agents, and this action is brought by them to recover the amount so 
paid. Numerous exceptions were taken to the rulings of the court on 
questions of évidence, but none of them are material to this motion, 
which must dépend upon the correctness of the charge upon one point, 
which was décisive of the case. The court charged the jury that it 
could find no évidence in the case of the intent or purpose of the par- 
ties who contracted with Covington through his agents, the plaintiffs, 
and that, the burden of proof being upon the défendant to show that 
the contract was a gambling one, the court felt oonstrained to charge 
that upon this point the burden had not been met. In view of the 
numerous adjudications, upon what are known as "futures, " in the 
United States and state courts, and especially since the décision of the 
cases reported in 108 and 110 U. S., [cited below,] the law governing 
this species of contracts may be considered as well settled. The oon- 
tracts in this case were in the form known as Contract A. Under the 
rules of the cotton exchange this form is prescribed for ail contracts 
for the future delivery of cotton. Contracts in form A hâve been the 
subjects of fréquent litigation, and their validity is well established. 

Under the rules of the New York Cotton Exchange, which were put 
in évidence by the plaintiffs, a party wishing to operate gives his order 
to a broker or a commission merchant who is a member of the ex- 
change, and such broker exécutes the order under its rules, and buys 
from or sells to a third party who is also a member of the exchange. 
In the contract the name of principal is not known to the third party. 
If a loss occurs, the broker is responsible to the party with whom he 
bas contracted, and looks for reimbursement to his principal. The 
order to operate includes an assumption on the part of the principal 
of ail losses legitimately incurred and paid by the agent in the ordi- 
nary and known exercise of his agency, and when the agent pays such 
losses he does so at the request of his principal, although the only re- 
qûest was the original instructions to buy or sell "futures." 

The contracts proved in this case were on their faces Jegal con- 
tracts, and binding upon the défendant, whetberor not the parties to 
them had actual cotton to deliver at the timç of making them. This 
being so, the burden of proof was upon the défendant to show their 
illegàlity. To do so it was incumbent upon him to show that, under 
the guise of a lawful contract, the real intent of the parties was 
merely to speculate in the rise or f ail of prices ; and that the goods 
were not to be delivered, but that one party was to pay the other the 
différence between the contract price and the market price of the 
goods at the date fixed for executing the contract. Irwin v. Williar, 
110 U. S. 508; S. G. 4 Sup. Ct. Eep. 160. The instructions given 
to the jury in the above case and approved by the suprême court were 
to the effect that the onus was on the défendant toestablisb as a f act 
that both parties to the transaction understood it to be a wagering cou- 
tract. 
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It was inoumbent on the défendant to prove "what was the inten- 
tion of the parties as understood by both of them at the time of en- 
tering into the contract." Grizewood v. Blane, 11 C. B. 526. Thia 
being an action by a broker against bis principal, it was further in- 
oumbent upon the défendant to show that the plaintiff was privy to 
the unlawfal design of the parties. As the case went off upon the 
intention of the persons with whom the plaintiff made the contracts 
for futures in behalf of the défendant, it is not necessary to discuss 
the évidence of the purpose of the parties to this litigation, nor any 
question of the admissibility of testimony upon that point. What 
évidence is sufficient to warrant the submission of a question to a 
jury bas been the subject of much discussion. Cliffoed, J., lays 
down the following rule : 

"Before the évidence is left to the jury there is or may be in every case a 
preliminary question for the judge ; not whether there is literally no évidence, 
but whether there is any upon which a jury can properly proceed to flnd a 
verdict for tlie party producing it, upon wliom the burden of proof is im- 
posed." Commissioners v. Clark, 94 U. S. 284. 

The contracts for the sale and pu'rchase of cotton futures in this 
■case were made with 15 différent persons or firms. No two contracts 
were between the same parties. So there was no évidence of a course 
bf dealing between two parties, and a uniform settlement between 
them by a payment of différences. No évidence was introduced of 
the manner of doing business of any of thèse parties. There was 
no testimony of any kind in relation to any of thèse contracts other 
than the contracts themselves. The only évidence introduced related 
to cotton futures in gênerai, to the usual custom of persons speculat- 
ing in them, and to an alleged gênerai expectation or understanding 
that such contracts were to be settled without an actual delivery of 
cotton. But Mr. Bennett testified that be had no such understand- 
ing, and the answer to the defendant's contention can well be put in 
the words of Miller, J., in Roundtree v. Smith, 108 U. S. 276; S. C. 
2 Sup. et. Rep. 632: 

"Since the plaintiff testifles that he had no such intention, since nothing is 
proved of the intention ol the othèr parties, and since the contracts were al- 
ways in writing, we do not think that évidence of what other people in- 
tended by other contracts of a sirailar character, however numerous, is suf- 
ficient of itself to prove that the parties to thèse contracts intended to violate 
the law, or to justify a jury in making such a presumption." 

If this évidence, standing by itself, ought to bave any effect, it 
ought to go further than to the décision of a particular case. It may 
be further said that it is a matter of eommon knowledge, familiar to 
ail who are acquainted with business men or who read the newspapers ; 
that is, to ail well-informed men. The witnesses who testified to it 
could only say, "This is generally known." The very essence of the 
évidence was that it was the eommon understanding of the commu- 
nity, and the inference that the jury was asked to draw was that, as 
dealers in cotton generally intended in future contracts merely to bet 
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Qpon the market price of cotton, therefore the parties to thèse con- 
tracts must hâve intended the same thing. Now, if this be true and 
generally ^nown, the courts are allowed to know it, and to déclare it 
as a presijmption of fact. It is idle to require proof in eaeh case of 
what it is known oan be certainly proved by identical évidence in 
every case. Or if it be true that the conclusion formed by the jury 
in a number of cases with identical évidence will not beuniform, then 
the uncertainty is a serious inconvenience, because no business man 
■will know what to expect. In matters that bave been often subjecta 
of litigatiop parties should find it possible to ascertain beforehand 
whether or not it is safe to sue. ïhe only course open to the courts 
is to déclare that there is a presumption growing out of the known 
course of business that contracts for the future delivery of goods not 
owned by the seller are intended as wagers, or to wholly take from 
the jury the considération of the évidence when it is, as in this case, 
merely gênerai évidence, having no spécifie application to the partic- 
ular case. ïo take the former course would be to reverse the almost 
uniform décisions of the courts of England, and this country from 
the date of the décision of HihUewhite v. McMorine^ 5 Mees. & W. 
462, (1839,) down to the décisions, in volumes of the présent year.' 
The latter course' is the one taken in the présent action, and^ as is 
conceived, is sustained by authority. The dictum in the case in 110 
U. S. does not affect this position. Matthews, J., says: " 

" It might be the case that a séries of transactions such as that descjibed iri- 
the présent record might présent a succession of contracts perfectly valid 
in forrn, but which, on the faces of tlie whole taken together, and in connection 
with ail the attending circuinstanees, might disclose indubitable évidences 
that they were mère wagers. The jury would be justified, in such case, with- 
out other évidence tlian that of the nature and circumstances of the transac- 
tions, in reaching and declaring such conclusion," 4 Sup. Ct. Rep. 166. 

If the transactions in dispute were ail between the same parties, 
if the uniform custom in ptior' transactions of thè sanie kind, as well 
as' in those in suit, had been settlements by payments of difîerences 
and no real delivery of goods, it might well be that a jury would find, 
and properly, the conelusive évidence of an illégal contract; Sùch 
were the facts in the case of Grizewood v. Blane, 11 C. B.. 5'26.' But 
in the présent controversy there is no succession of contracts; in- 
stead, contracts with a succession of différent persons. The "attend- 
ant circumstances" are not attendant upon the contracts în dispute, 
but upon ail future contracts; the jury are asked to find, not a con- 
clusion applicable to the case, but one applicable to ail cases. Ifc 
was coïjtended that the defendant's instructions to plaintiffs contem- 
plated a gambling contract; that it must be présumed that the latter 
carried out his instructions, and therefore that he made contracts 
with the third parties which were wagering in their nature. To this 
there are three answers: First, the instructions to plaintiffs do not 
bear such a construction; second, there is no évidence that such in- 
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structions wëre ever communîcated to the third parties; third, if tlie 
plaintififs intended the contracts made by them for their principal to 
bave been settled in ail éventa by the payment or receipt of balances, 
it would noï hâve made a particle of différence in his ability to carry 
ont that intent, whether he communieated it to the other parties or 
not. 

It is my conclusion that neither in the évidence submitted, nor in 
any évidence offered and excluded, is there anything upon which a 
jury could properly hâve found a verdict for the défendant upon the 
point disouBsed; and upon that point the burden is upon him. A 
new trial is therefore ref used. 



Estes and others v. Wobthington. 

[Oircuit Court, 8. D. New York. January 6, 1886.) 

l. TbadbtMabk— Injunction— Lachbs. 

,When delay of the owner of a trade-mark to prosecute infringers has been of 
a tendency to mislead the public, or the defeadant sought to be enjoined, into- 
a false security, and a sudden injunction would resuit injuriously, it ought not 
to be granted summarily, but the complainant should be lef t to bis relief at. 
flaal hearing. 

%. SAitE — Ubb op Tbade-Makk by Others. 

Where the extensive use of a trade-mark by others, with the implied acqui- 
escence of the owner, has contributed to give a réputation and create a demand 
for the article to which it has been applied, which it would not otherwise hâve 
acquired, equity should not by any stringent intervention assist the owner to 
secure thèse fruits. 

8. BaMB— COMPIiAINANT GtJILTY OF FbAUD. 

A complainant who has ref used to recognize the rights of the original foreign 
proprietor of a trade-mark until he thought it would be more profitable to 
purchase his rights in this country, and thus obtain a monopoly, réserving the 
right to annul the contract at his discrétion, will not be entitled to a prelimi- 
nary Injunction against alleged infringers of the trade-mark, but be left lo his 
rights at linal hearing. 

Motion for Preliminary Injunction. 

J. L. S. Roberts and G. G. Frelinghuysen, for complainants. 

Scudder é Carter, for défendant. 

Wallaoe, J. The validity of the complainants' title to a trade- 
mark in the word "Chatterbox," as applied to juvénile books, and 
which they acquired by purchase from James Johnstone, of England, 
in the year 1880, has been established, and is not open to controversy 
upon the case made by the défendants. Estes v. Williams, 21 Fed. 
Bep. 189. The only doubt as to the complainants' right to a prelim- 
inary injunction is sugge&ted by the fact that the various publisherS' 
of such books since 1876 hâve been permitted without prosecution to 
apply the word to their publication of juvénile books in this country, 
and hâve used it as a trade-mark in hostility to the real proprietors ;: 
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and among them were the complainants thernselvea, wlio- did so for 
two or three years before they purchased the right of Johnstone. 

Lâches in prosecuting infringers has always been reçognized as a 
sufficient reason for denying si. preliminary injunetion; sometimes, 
apparently, by way of discipline to a complainant who has manifested 
reluctance to burden himself with the expense and vexation of a law- 
suit, and delayed légal proceedings until his patience was exhausted. 
See Bovill v. Crate, L. E. 1 Eq. Cas. 388. When delay of the owner 
of a patent or trade-mark to proseoute infringers has been of a tend- 
ency to mislead the public or the défendant sought to be enjoined into 
a false security, and a sudden injunotion would resuit injuriously, it 
ought not to be granted summarily, but the complainant should be left 
to his relief at final hearing. So also where as in this instance the ex- 
tensive use of the trade-mark by others with the implied acquiescence 
of the owner has contributed to give a réputation and create a demand 
for the article to which it has been applied which it would not other- 
wise hâve acquired, equity should not by any stringent intervention 
assist the owner to secure thèse fruits. The complainants do not oe- 
cupy a position that commends them to a court of equity; because 
they seem to hâve refused to recognize the rights of Johnstone, the 
original proprietor of the trade-mark, until they thought it would be 
more profitable to purchase bis rights in this country and obtain a 
monopoly hère in the use of the trade-mark. By their contract çf 
purchase they reserved the right to annul the contract at their option. 
They should be left to their rights at final hearing according to the 
usual course of equity. The motion is denied. 



Glen Cove Manup'g Co. ». Lodelinq. 

{Circuit Court, S. D. New Tork. Jamiary 1, 1885.) 

1. Tradb-Marks— Infringbmbnt — Injcnction. 

Complainant was the owner of two trade-marks, registeredunder the act of 
congress of March 3, 1881, which lie used in commerce with foreign nations, as 
applied tp a préparation of corn-flour for f ood, by printing them upon the pack- 
.ages in which the corn-flour was put up for sale. The flrst congisted of the 
Word "Maizena," and the second of an allegorical picture representiijg the cul- 
tlvation of the corn, and the préparation and cooking of the flour, by Indians. 
Complainant had used thèse trade-marks for many years. Défendant, whose 
mark had also been registered, used, in the same manner, in the sale of his corn- 
starch in foreign countries, the word "Maizharina," aocompanied with a pic- 
torial représentation of a man carrying a quantity of maize in his arms. lïeld, 
that défendant was guilty of infringerhent of complainant's trade-marks, and 
should be enjoined f rom further violation of complainant's right to the exclus- 
ive use of his trade-marks. 

2. Same— Resbmblakcb. 

To enable the proprietor of a trade-mark to relief against an illégal appropri- 
ation, it is not necessary that the imitation should be so close as to deceive per- 
sons seeing the two marks side by side ; it is sufficient if there is suçh a degree 
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of resemblance that ordinary purchasera using ordinarjr caution are Ukely to 
be deceived. 

8. Bame — Mahnbe of Using "Word. 

Whether a défendant bas colorably imimed a trade-mark consisting of a word 
is not to be solved merely by consideripg the resemblance between tbe words 
themselves; and if défendant bas dressed his word in such accessories that it 
may be mistaken for complainant's word, that circumstance is to be considered. 

4. Bamb — Epfbct of Rbgistbation. 

Under the act of 1881 the regislration of a trade-mark ia onlyprma/acju év- 
idence of ownership, and is not conclusive or binding on the courts as to the 
rigbt of a party to its exclusive use. 

In Equity. 

Francis Forbes, for comp]ainant. 

E. E. Sprague, for défendant. 

Wallaoe, J. The complainant moves for a preliminary injunc- 
tion restraining the défendant from Tiolating its right to the exclu- 
sive use of two trade-marks used by it in commerce with foreign na- 
tions, and applied to a préparation of corn-flour for food, both of which 
it procured to be registered in the patent-office December 6, 1881, 
ûnder the provisions of the act of eongress of March 3, 1881. The 
first consists of the word "Maizena," and the second is an allegor- 
ical picture, representing the cultivation of corn, and the préparation 
and cooking of the flour, by Indians. Both are applied by printing 
npon the packages in which the corn-flour is put up for sale. The 
défendant is the registered owner of a trade-mark for corn-starch, 
which consists of the word "Maizharina," accbmpanied with a pie- 
torial représentation of a man carrying a quantity of muize in his 
arms, registered in the patent-office December 5, 1882. Both parties 
are manufacturers hère of the corn-flour, and put it up hère for sale 
in foreign countries, and both use their respective trade-marks upou 
the packages containing the flour or starch in the same way. The 
complainant or its predecessor in business was the originator of the 
trade-marks it has registered ; had used them for many years jio des- 
ignate its corn-flour; and had acquired a good common-law title to 
them before the défendant undertook to employ either the word or the 
picture registered by him. 

It ia quite obvions that the defendant's word and picture as ap- 
plied by him to tbe packages of this corn-flour put up for exportation to 
Germany and Cuba, in connection with the similarity of his packages 
in form, size, color, printing, and other characteristics to the com- 
plainants, are well calculated to lead purchasers to confuse the iden- 
tity of the products of the respective parties. As thus used by him 
it would seem clear that he has purposely simulated the complainant's 
devices for distinguishing his product from those of others; and if 
the case turned on the principles which obtain, ordinarily, in equity, 
where the use of a common-law right of property in a trade-mark is 
the subject of controversy, it would be the duty of the court to order 
an injunction. Granting that the word and picture of the défendant 
are différent from those of the complainant, a court of equity would 
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enjoin the défendant from using them wîth such accessories as would 
lead purchasers to confound the one with the other, not because Of 
the infringement of complainant's trade-mark, bat because the de- 
fendant would not be alîowed by any deceitful practice to impose 
upon the public to the préjudice and injury of the eomplainant. But 
both parties are citizens of this state, and the jurisdiction invoked is, 
therefore, founded solely on the act of congress for the protection of 
trade-marks, and can only be exercised aceording to the statute whioh 
invests the court with authority to hear the controversy. The eom- 
plainant is hère upon bis statutory title to enforce his statutory rights 
in the enjoyment of his trade-marks, and the single question is, there- 
fore, whether thèse hâve been invaded. If the défendant has appro- 
priated either of thèse trade-marks, the eomplainant, as the party 
aggrieved, by the language of the act (section 7) "shall bave his rem- 
edy aceording to the cause of equity to enjoin the wrongful use of 
such trade-mark." 

The complainant's trade-mark in the pictu're has not been inf ringed. 
There is such a substantial dissimilarity between this picture and that 
used by the défendant as to eliminate from the case any theory of a 
colorable imitation. Whether its trade-mark in the word "Maizena" 
has been appropriated by defendant's use of the word "Maizharina" 
is a more doubtful question. Although the défendant uses the word 
"Maizharina" upon packages of his corn-flour put up for the German 
market, it does not follow that the article will be sold exclusively in 
that market, and the tendency of the word to mislead purchasers of 
the article into the belief that it is the complainant's product does 
not dépend solely upon the inquiry whether it may mislead German 
purchasers. The defendant's act is committed hère, and whether it 
is a wrong or is justifiable must be ascertained, upon the prineiples of 
our jurisprudence, and not upon those of the laws of Germany. Un- 
lesB the complainant's trade-mark is used on goods intended to be 
transported to a foreign country, by the terms of the act of congress 
the court can take no cognizance of the wrong in a suit between citi- 
zens of the same state. Section 11. If it is so used, the court will 
not be concluded by the resuit of an inquiry whether it is used with 
an intent to mislead purchasers in the country where the goods are to 
"be ultimately sold ; because the goods may be sold hère or in some 
country other than the one where they are to be ultimately sold, and 
the act of congress contemplâtes a complète protection to the right 
which it créâtes. If the décision were to dépend solely upon the ques- 
tion of a substantial similarityin the sonorous properties between the 
word used by eomplainant and that used by the défendant, décisions 
in analogous cases furnish sufficient authority for granting an injunc- 
tion. Thus the word "Cocoine" has been held to be an infringement 
of a trade-mark in the word "Cocoaine," (Burnett v. Phalon, 42 N. Y. 
594;) "Bovina," of the word "Bovilinè," (Lockwood v. Bostwick, ii 
Daly, 521;) the word "Appolinis," of the word "Appolinaris," (Ac- 
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iién-Gesellschaft Appol\naris-Brunnen v- Somhorn, 14 Blatehf. 380 ;) 
"Hostetler," of the word "Hostetter," {Hostetter v. Vowinkle, 1 Dill. 
329;) "Leopoldsalt" of the word "Leopoldshall," (Radde v. Norman, 
L. E. 14 Eq. 349.) The rule is well settled that to enable the pro- 
prietor of a trade-mark to relief against an illégal appropriation it is 
not necessary tbat the imitation should be so close as to deceive per- 
sons seeing the two marks side by side ; it is suffioient if there is such 
a degree of resemblance that ordinary purchasers using ordinary cau- 
tion are lîkely to be deceived. 

But the question whether the défendant bas eolorably imitated the 
complainant's trade-mark is not to be solved merely by considering 
the resemblance between the words themselves. If the défendant 
has dressed hia word iù such accessories that it may be mistaken for 
the complainant's word, that circumstance is not to be overlooked. 
A word used as a trade-mark is addressed to the eyes as well as to 
the ears of purchasers of the article to which it is applied. It can- 
notbe disassociated from'its surroundingswhen the inquiryis whether, 
as used, it is a colorable imitation of another's trade-mark. The de- 
fendant has artfully garbed and draped a word used by him, bearing 
a close resemblance to the comiplainant's word, so that its identity is 
rendered more indistinguishablé from that of the complainants than 
it is intrinsically. 

The défendant insista that his certificate of registry is a décision 
of the commissioner of patents that he is entitled to use the word 
"Maizharina," in connection with his picture, as a trade-mark, not- 
withstanding the complainant's trade-mark is the word "Maizena;" 
which is a judioial détermination, and is conclusive as between the 
parties. The suffioient answer to this proposition is that the aet of 
congress makes the registration of a trade-mark only prima facie 
évidence of ownership. Section 7. The inquiry is therefore always 
open as to the validity of the title to a trade-mark evidenced by the 
registration. Thé registration could not confer a title to the trade- 
mark upon the complainant if some other corporation or individual 
had acquired a prior right by adoption and use ; nor eould it vest de- 
fendant with a title as against the complainant's common-law title. 
In this view, the only office of a registration is to confer jurisdiction 
upon the court to protect, a trade-mark when the proprietor has ob-' 
tained the statutory évidence of title, and the only function of the 
commissioner of patents is to détermine whether an applicant has a 
presumptive right to the trade-mark. An order is granted for an in- 
junction, in conformity with this opinion. 
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BfiOEEB V. Hastikos and another. 

{Circuit Court, E. D. Penmylmnia. May 6, 1884.) 

Patents for Ihventions— Claims— Constkuction— Enlargino — Rbissubi. 

Where a patent does not cover ail that the inventer intênded, he must eur- 
render it, and obtain a reissue; for, where the language of the claim is plain, 
the court cannot by construction enlarge it. 

In Equity. 

Henry Baldwin, Jr., for complainant. 

C. B. Collier, for respondeat. 

BuTLEK, J. The patent in suit is for "an împrovement in hernial 
truBsea." The inventor's object was to devise and provide a more 
ready and perfeot means for adjusting the pad to the rupture. Trus- 
ees capable of adjustment, on either side of the person, were in use 
before the date of the patent. The complainant sought simply to 
render this adjustment easier and more perfect. The patent contains 
a single claim, in the following language : 

"In a hernial truss, provided with a swinging joint for Connecting the 
hernial pad, A, to the body band, B, for the purpose of rendering the truss 
readily adj astable for either the right or the left side of the person, as désir- 
able, the combination with the pad, A, of the rotary stem, a, and its ratchet- 
toothed cylinder, a", and spring lever, 12, constructed and arrangea substan- 
tially as set forth, for the purpose of enabling the wearer of the truss to 
readily adjust and seeure the position of the pad, A, so as to bear against 
either the right or left side of the rupture, or directly against the front of the 
same, as the wearer may désire, substantially as described." 

This language, in view of the prior state of the art, confines the 
patent to the rotary stem, a, its ratchet-toothed cylinder a", and the 
spring lever, 12, in combination with the ordinary hernial pad, con- 
nected with the body-band by a swinging joint, as previously used. 
Whether it might hâve been made broader, in view of the invention 
described in the spécifications and drawings, we ueed not oonsider. 
The language of the claim is plain. The court cannot enlarge it by 
construction. If it fails to cover ail the patentée intênded to seeure, 
his remedy was through recourse to the statute providing for reissues. 
Does the respondent employ the combination described? While he 
uses the rotary stem, he does not use the ratchet-toothed cylinder, nor 
the spring lever, the object of which two last-named éléments is to 
seeure the pad against backward motion on the stem, while it is left 
free to forward adjustment, 

The respondent 's set-serew, which rigidly locks the rotary stem, 
does not operâte in the same manner as the ratchet-toothed cylinder 
and spring lever, nor produce the same, nor a similar, resuit. In this 
respect the respondent's truss fails in what is claimed to be an im- 
portant efïect of the complainant's combination. The screw cannot, 
therefore, be regarded as an équivalent for thè ratchet-toothed cylin- 
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der and spring lever. The fact that in certain of the respondent's 
trusses the screw ia used to force the projecting» spikes of a spring 
down into the rotary stem, or a cylinder upon it, instead of being 
Bcrewed down directly into or upon the rotary stem or cylinder, as in 
others, to accomplish the locking process, is esteemed unimportant. 
The resuit in eaéh case is the same, and the manner of accomplish- 
ing it similar. It is unnecessary to pursue the subject further. The 
bill must be dismissed, with costs. 

MoKennan, J., concurs. 



Spabth V. Barney. 

{Oireuit Court, D, Massachusetts. Jaiiuary 22, 1883.) 

1. Patents for Inventions — Reissue— Allégations. 

It is not necessary, in a suit for infringment of a reissued patent, to aver spe- 
cifically the ground on wiiich the original patent was surrendered and a reisaue 
obtained. 

2, Samb — Epfbct of Reissue of Patent bï Commissioner of Patents — In- 

frinobmbnt. 

Where the commisstonerof patents accepts the surrender of an original pat- 
ent and grants a new patont, his décision is final and conclusive, in a suit for 
infringement, unless it is apparent on the face of the patent that he has ex- 
ceededhis authority; that there is such a repugnancy between theold and new 
patent that it must be held as matter of légal construction that the new pat- 
ent is not for the same invention as that embraced in the original patent. 

In Equity. 

Briesen é Ste'ele, for complainant. 

B. F. Thàràton, for défendant. 

CoLT, J. Thé demurrer to the bill is based on two grounds : First, 
that it does no,t allège, with sufficient certainty, that a propér cause 
existed fôr surrendering the original patent and taking ont the re^ 
issue; and, second, that it does not allège facts necessary to show 
that the commisaioner of patents had jurisdiction to entertain the 
application for the' reissue. Section 4916 of the Eevised Statutes 
provides as foUows : 

"Whenever any patent is inoperàtive or invalid, byreason of a defective or 
insufflcient spécification, or by reason of the patentée claiming as his own in- 
vention or discovery more than he had a righfc to claim as new, if the error 
has arisen by inadvertence, accident, or mistake, and without any fraudulent 
or dèceptive intention, the comtnissioner shall, on the si;rrender of such pat- 
ent and the payment of the duty required by law, cause a new patent for the 
same invention, and in accordance with the corrected spécification, to be 
issued to the patentée." 

The bill allèges :— 
"That said Charles T. Day, having for good and lawful cause, and with 
the consent and approbation of your orator, surrendered said letters patent 
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to the eommissioner of patents, and having made due application theréfor, 
and having in ail things coraplied with the açts of congress in such case 
made and provided, did, oa the eighteenth day of February, 1879, obtain new 
letters patent, being reissued letters patent, for the same invention, for the 
residue of said term, and which were marked 'Eeissue No. 8,590,' and werô 
issued in due form of law to your orator, as assignée, under the seal of the 
patent oiBce of the United States, signed by the seeretary of the interior, and 
countersigned by the eommissioner of patents, and bearing date the day and 
year aforesaid, as by the last-mentioned reissued letters patent, ready tiere 
in court to be produced, wiJl appear. " 

We think the allégations in the bill are sqfiScient. It is not neces- 
sâry to aver, specifically, the ground on which the original patent 
was surrendered. The rèissue of letters patent by the eommissioner 
ia prima facie évidence that such reissue is founded on sufficient cause, 
and is in accordance with law. It is also presumed that the eom- 
missioner acted within bis authority under the statute, until the con- 
trary is proved. 

The authorities are numerous and conclusive to the effect that wheré 
the eommissioner accepts the surrender of an original patent, and 
grants a new patent, his décision is final and conclusive in a suit for 
infringement, unless it is apparent on the face of the patent that he 
has exceeded his authority; that there is such a repugnancy between 
the old and the new patent that it must be held as matter of légal 
construction that the new patent is not for the same invention as that 
embraced in the original patent. Seymour v. Osborne, 11 Wall. 516, 
543; Allen v. Blunt, 3 Story, 742; Gollar Go. v. Van Dusen, 23 Wall. 
530, 558; Metropolitan Washing-mach. Go. v. Providence Tool Go. 1 
Holmes, 161; Bussell \. Dodge,' 93 U. S. 460; Bail v. Langles, 102 
U. S. 128; Smith v. Merriam, 6 Fed. Eep. 713; Selden v. Stockwell 
Gas-burner Go, 9 Fed. Eep, 390; Oiant Powder Go. v. Safety Nitro- 
powder Go. 19 Fed. Ebp. 609; Philadelphia é T. B, Go. v, Stimpson, 
14 Pet. 448; Wilder v. McCormick, 2 Blatchf. 31. 

Demurrer overruled. 



Porter Needle Co. v. National Nbedlb Co. and others. 

(Circuit Court, D. Massachttsetta. January 3, 1885.) 

Patents for Inventions — Use ov Patent apteb Expiration OB' License — 
Damages. 

While ordinarily the amount of damages to be paid by a party who has çon- 
tinued to use a patented machine after the expiration of a license granted to 
him, would be wliat such party would hâve been willing to pay as a license lee 
for the use of the machines, where it appears that the maclnne embodies other 
patented déviées, it should be shown what portion of the license fee was paid 
for the part covered by the patent in controversy, and this portion would be 
the proper measure of damages. 

In Equity. Exceptions to master's report. 
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T. W. Clàrke, for complainant. 

J. E. i466o*f, for défendants. 

CoLT, J. Thé court decided {Porter Needle Co. v. National Needle 
Co. 17 Fed. Rep, '536) that the contract of September 12, 1877, did 
not convey the right to use the infringing machines after July 1, 1880, 
and that the défendants since that date must pay for their use. The 
case was thereupon sent to a master. The présent hearing was had 
upbn certain exceptions taken by the défendants to the master's re- 
port. The master has reported as damages what he finds the défend- 
ant Company woûld hâve been willing to pay as a license fee for the 
use of the machines. McKeever v. U. S. 23 0. G. 1525. If it -vras 
clear the patent in suit covered ail the mechanism of value in the 
machine, we should approve of the master's finding; but it seems 
from tiie évidence that the machine embodies other patented devices. 
From ail that appears, therefore, a part of the license fee charged for 
îéased machines, upon wfaich the master bases the damages found, 
was paid for the use of thèse other patents. The fact that therewas 
no évidence introduced as to the value of any of the other inventions 
•would not, of itself, warrant the conclusion that the license fee was 
paid solely for the use of the patent in suit. Damages must be actual, 
and must be proved. Seymour v. McCormick, 16 How. 480. The 
license fee paid being for the use of the whole machine, it should hâve 
been proved that the particular patent embraced ail the mechanism 
of value in the machine. If the patent covers only a part of the 
mechanism, then it should appear what portion of the license fee was 
paid for its use, and what portion for the use of other inventions em- 
bodied in the machine. Wooster v. Simonson, 16 Fed. Eep. 680. 
The second and ninth exceptions are sustained. The remaining ex- 
ceptions are overruled. The case is referred back to the master, with 
liberty to the complainant to reopen proofs on the question of damages. 



WoosTBB V. HiLL and others. 
{Oireuit Court, D.Vermont. January 9, 1885.) 

EVIDEITCB — "WlFB AB WlTNESS FOK HuSBAIfD — TJ. 8. ReV. 8t. ^ 858 — RkV. 

Laws Vt. §§ 1001, 1005. 

A wife is not a compétent wilness for her husband, in cases where he is in- 
terestèd, under the statutes of the United States or of Vermont. 
Patents for Inventions — Anticipation — Woostbr Cabinet Crbamebt. 
Upon examination of the évidence, held, that Daniel B. Wooster is entitled 
to a patent on such part of his claims in his application for a patent as descri be 
a cabinet creamery as an improveraent upon the box creamery of Hill and 
Prentice, as show n iu patent No. 207,733, granted to them September 3, 1878. 

In Equity. 

S. C. Shurtleff, for orator. 
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W. E. Sîmonds, for défendants. 

Wheeleb, J. This suit is brought upon the ref asal of the oommis- 
sioner to grant several claims of an application for a patent made by 
the orator, on interférences between him and the défendants Hill and 
Prentice, of whom the other défendant is assignée. The inventions 
relate to a milk-setting apparatus called a creamery. Two of the 
orator's claims were allowed, and the rest disallowed. The questions 
are solely whether the orator is entitled to a patent for the whole or 
any part of the inventions specified in tho claims disallowed ; and 
are purely questions of fact as to priority of invention as between him 
and Hill and Prentice. Considérable évidence has been produced 
that was not before the patent-office. The évidence on both sides 
shows that Hill and Prentice made and put into actual use an open 
box creamery standing on legs, with the lower part of the eans ex- 
tending through the bottom of the box downward, and the upjier part 
surrounded by water in the box for cooling the top of the milk in 
the cans. And it is a part of the case that they made an appli- 
cation for a patent July 13, 1878, which showed such a creamery, 
with the addition of a hinged lid to the box. A patent was granted 
on that application numbered 207,738, dated September 3, 1878, 
Wooster allèges that he invented a cabinet creamery olosed ail the 
way down, but having a door in front for access to the lower part of 
the can, which would include ail the essential features of this box 
creamery, before the open box creamery was made; and that he made 
the invention known to Hill and Prentice; and that they did not in- 
vent it themselves, but acted on knowledge derived from him in re- 
spect to it. It clearly appears that Wooster had such a cabinet 
creamery made in November, 1878, Hill and Prentice claim that 
they had such a cabinet creamery made, and standing in the shop 
where made, in the spring of 1878. 

The examiner, the examiners in chief, and the commissioner, found 
from the évidence before them, respectively, that the cabinet creamery 
was made by Hill and Prentice before Wooster invented and caused 
his to be made; although much suspicion and serious doubts were ex- 
pressed as to that matter. The new évidence has enhanced thèse 
doubts so much that it is not now found that this cabinet creamery was 
made before Wooster actually had his made, There is no satisfactory 
explanation made as to why they should use, and apply for a patent 
on, the box creamery alone, when they had the cabinet creamery 
already made. The date^f the production of his is shown by entries 
in books of those having no interest, in due course, establishing it be- 
yond any fair doubt. They are not entitled to précède him with a pat- 
ent upon it, except as to so much as they show priority of clearly. 
Their application for a patent shows priority of the box creamery on 
legs, clearly, over this production of the cabinet creamery by him, 
and shows that he is not entitled to a patent for what is shown in 
that, uniess he has, by clear proof, placed his invention earlier. 
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This applicatîon shows ail that was în theîr open box creamery that 
was made before» He did not make anything before, embodying the 
features in controversy of either, nor cause anything to be made, 
unlesB that, by imparting knowledge of the invention to them, he 
cansed them to make what they did make. He has not shown with 
Buffioient clearness that he did impart such knowledge to them. He 
has produced drawings now, showing the invention, with évidence 
tending to show that they were made prior to Hill and Prentice's 
open box creamery. But thèse drawings show oonical bottoms to the 
cauB, which were not invented before that creamery was made. If 
the drawings were made before, some features must hâve been added 
since, and there is no évidence from which to find what features hâve 
been so added; and the drawings are thereby discredited. Wooster 
was, during that time, making, using, and selling cans, with récepta- 
cles for water to cool the top of the milk around the upper part of the 
cans themselves, without any box or cabinet arrangement to hold 
them ; and no adéquate explanation is made as to why nothing was 
done by him about a box or cabinet, but to hâve drawings made, for 
so long a time after they are said to hâve been invented. 

The patent-office failed to find priority for Wooster as to the box 
creamery. Eepeated examination of the testimony, and considéra- 
tion of the established facts, hâve failed to produce any other conclu- 
sion. As the case stands, Wooster appears to be the inventor of the 
cabinet creamery, as an improvement upon the box creamery as that 
is shown in the patent of Hill and Prentice, in addition to the two 
claims allowed to him, and to no more of what is involved hère. This 
conclusion has been reached without considering or examining the 
testimony of the wife of the défendant Hill. He is a proper party 
to the suit, and was liable to be decreed to pay costs cf suit, and per- 
haps interested otherwise at the time she testified, although he had 
assigned his right to the invention before. The disability of witnesses, 
on acoount of interest in the suit as a party, or otherwise, has been 
removed both by the statutes of the United States and those of the 
State. Eev. St. U. S. § 858; Eev. Laws Vt. § 1001. Neither hâve 
removed the disability arising from coverture, except in particular 
cases, not including this. Eev. Laws Vt. § 1005. Therefore she 
stands disqualified as a witness in cases where her husband is inter- 
ested, as at common law. The motion to suppress her testimony is, 
therefore, to be granted, and her testimony has been treated as snp- 
pressed. The other motions to suppress do not appear to be well 
founded, and are overruled without comment. 

Motion to suppress the testimony of the wife of the défendant Hill 
granted; other motions to suppress testimony overruled; and a decree 
for the orator to be entered, adjudging that he is entitled to a patent 
on such part of his claims as specify the cabinet creamery as an im- 
provement upon the box creamery, as shown in the patent of Hill 
and Prentice, No. 207,738, without costs. 
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Hamuond V. Ebanelut. 
{Circuit Court, 8. D. New York. January 10, 1885.) 

1. Patents for Inventions— Reissues—Enlargemekt of Claims— Wheiî Al- 

LOWABLB. 

An invenlor may, after two or three montbs hâve elapsed since the Issue of 
an original patent to him, proceed to obtain by a reissue enlargement of claims 
to cover parts of the invention described but not claimed in the original, espe- 
cially when ibis does not appear to be done to cover the progress of other in- 
ventions; but an inventer cannot, at any time, take out a valid reissue for an 
Invention not sbown in the original, in some manner, so as to be disceruible 
therein. 

2. Same— Reissue No. 3,119, Claims 3 and 4— Pbesbrvation of Méats, Fruits, 

Etc. — Valtditt. 

The invention described in the third and fourth claims oi reissued letters 
patent No. 3,119, dated Beptember 16, 1863, granted to William Davis, assigner, 
for improvement in preserving méats, fruits, etc., the original of which was No. 
78,932, dated June 16, 1868, is a difierent invention from that described in the 
original, and to that ej^tént, the reissue is void. 

In Equity. 

Livingston Gifford, for orator. 

Charles Levi Woodbury, for défendant. 

Whebler, J. This suit is brought for alleged infringement of re- 
issued letters patent No. 3,119, dated September 15, 1868, granted 
to William Davis, assigner, for improvement in preserving méats, 
fruit, etc., the original of which was No. 78,932, dated June 16, 1868. 
The alleged infringement consists in the use of ref rigerator cars made 
aocording to the spécifications of letters patent No. 244,676, dated 
July 19, 1881, granted to William Scott, for a refrigerating chamber, 
and letters patent No. 248,738, dated October 25, 1881, granted to 
Edward Hamilton, for improvements thereon. Lack of novelty, dif- 
férences between the original and reissue, and non-infringement, art, 
set up and relied upon as défenses. 

The original patent described a car-body constructed of three sep- 
arate compartments, one within the others, with open spaoes. alf 
around between them, filled with poor conduotors of beat, and an ice 
réceptacle inside the inner compartment, oonsisting of a double wall, 
"extending from the botfcom to the top" of the compartment, and hav- 
ing funnels, extending upward through the roof, to contain the freez- 
ing mixture to be filled in through the funnels, and closed air-tight, 
except where there were funnels, and they were provided with caps to 
close them as tightly as was practicable. The ice réceptacle was pro- 
vided with a goose-neck trap for carrying off water, which would col- 
lect in the lower part, without admitting air. Access to the inside of 
the car was provided for through hatchways in the roof, made to be 
practically air-tight, for discharging freight at way stations, without 
letting out the cold and heavy air to be replaced by warm air, and, 
through doors in the side, made air-tight in a similar manner for use 
v.22F,no,14— 53 
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at the beginning and end of the journey. The drawings and model 
showed the ice réceptacle extending around the inside of the car at a 
little distance from the walls, and thg model showed it standing on 
the floor and extending upward to the ceiling. Whether the drawings 
showed it as standing on the floor or suspended a little Ahove it, and 
as reaching to the' ceiling between the funnels or stopping a little be- 
low, is a matter of controversy. Nothing was said about producing 
currents, anywhere in the inner chamber, for equalizing the cold; nor 
about freezing the moisture from the air to produoe dryness and 
pority. The leading idea seems to bave been to produce cold air 
within, and retain it by excluding external warm air, and protecting 
it from radiation by non-conducting sides. 

The claims were for the construction of a car-body, room, box, or 
chest, provided with the compartments between the sides, ice récep- 
tacles, funnels, and hatches, arrangea and operating substantially as 
described and for the purpbses set fqrth ; and for the goose-neck trap 
in combination with the réceptacle and compartments, arranged sub- 
stantially as and for the purpose set forth. On the fifteenth of Au- 
gust, Davis filed another application for a patent for an improvement 
in preserving méats, fruits, fish, etc., consisting of a box, room, chest, 
or car-body of any size or sha,pe desired, with another box inside suf- 
ficiently small to allow an air space ail around it, and the inside of 
the inner box covered with wool or felt, and the whole lined with gal- 
yanized iron or zinc, or other appropriate material, making it water- 
tight, and forming a réceptacle for the article to be preserved. In- 
side this was to be placed a rectangular or other properly shaped ré- 
ceptacle, within which to place ice and sait or other freezing mixture, 
which might extend around the entire box ; bo placed aoross one or 
both sides or ends or in the middle as might be desired; closed on ail 
sides and at top and bottom, except small opening or openings for 
putting in ice, provided with covers as described in his former patent ; 
and provided with a goose-neck to carry ofï the drippings arising from 
the melting ice. He stated that it was a fact beyond question that 
the moisture of air was what tended to produoe décomposition; that 
he did not propose to préserve the contents of his boxes or cars by 
simply reducing the atmosphère in which they were confined to as 
near a freezing point as possible ; that neither did he wish to intro- 
duce fresh air upon the prineiple that confined air becomes foui, es- 
peeially when the articles confined in it are constantly throwing ofiE 
moisture; that it was this introduction of fresh air into refrigerators 
that prevented their contents from being preserved but a short time ; 
that he designed to préserve the contents of his boxes or cars "by 
having the air space next.the outside of the same so arranged that the 
air in the said space is still at ail times;" and that then, by the ar- 
rangement of the other parts, as before described, with the air con- 
fined in the preserving réceptacle, no matter how fuU of moisture, he 
would congeal the moisture upon the inner metallic walls of the re- 



ceptacle, thereby rendering it perfectly pure and dry, so that decom.-^ 
position would be postponed for a long time. He claimed congealing 
the moisture in the air, confined in boxes, chests, rooms, or cars, upon 
the inner walls of the same, substantially as described; the ice ré- 
ceptacle placed entirely around, across either end or side, or at any 
otber point in the preserving cbamber, wben operating substantially 
as and for the purposes set f ortb ; and the hatchways or doors in con- 
nection with a box, room, chest, or car for the purposes specified. He 
was advised by the department that bis patent anticipated the leading 
features of bis claim, and that if be desired to avail bimself of the 
protection afforded by the patent laws he sbould seek it by a reissue. 
He thereupon abandoned that application and obtained leave to with- 
draw the model, with a view to filing it in an application for the reis- 
sue of a former patent for the same invention. 

Application was made for the reissue, and it was granted as it is 
in suit, but upon what communications between him and the depart- 
ment does not appear. In the reissue the construction of tbe car 
itself, with its compartments, is tbe same in ail respects as in the 
original. The ice réceptacle is the same, except that in the reissue 
it is described as extending from near the bottom of tbe chamber, but 
leaving a space between it and tbe bottom of the cbamber, to the top 
of tbe chamber; and that its sides are sligbtly inclined or tapering 
from tbe top to the bottom, so that the bottom is less in area than 
the top. This is stated to be an essential feature to the complète and 
successful* opération of the invention, for tbe inclined sides will keep 
the melting ice in close contact with them, causing the moisture to 
be frozen upon tbem as long as any ice remains, and it is added 
that the walls may be "perpendicular or equilateral," but that the 
inclined sides are preferred, as best in effect. One drawing shows the 
ice réceptacle, with inclined sides near a side or end of the inner 
chamber, raised from the floor and extending to the top of the cham- 
ber. It is stated in tbe spécification that by the arrangement of the 
ice réceptacle, in and with relation to the chamber, as ^hown, only a 
thin film of air lies between the top of the réceptacle and wall of the 
chamber ; that the air in this thin space is colder than in any otber 
portion of the chamber, and bence there is a current or circulation of 
the air from the thin space between the top of the réceptacle and wall 
of tbe chamber downward and under the réceptacle into the space in 
the chamber between the ice réceptacle and the opposite wall,^ until 
the whole air in the chamber is at the same température. This is 
ail that is said in the spécification, apart from tbe claims, about the 
production of currents for equalizing température. This thin space 
and its film of air is treated on both sides of the case as being be- 
tween the upper surface of the ice réceptacle and the ceiling of the 
cbamber, so that the falling of the oold air would create a current 
over the top and down behind the réceptacle ; but such does not ap- 
pear to me to be tbe case. The réceptacle ia described and showil 
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everywhere as extending to the top of the chamber; the current is de- 
Bcribed as being downward and under, but not over the réceptacle ; 
and the third claim, which is framed upon this part of the spécifica- 
tion, is for the réceptacle "se constructed and arranged as to be 
pendent from the inner upper wall" of the chamber, "and allowing a 
free circulation underneath the réceptacle, and on ail sides, substan- 
tially as described." The thin space would seem to be between the 
projecting top of the inclined side of the réceptacle and wall. The 
descending cold air would be replaced by currents around the ends 
and along the sides of the réceptacle, and would thus pass under it, 
and thereby fill the whole description, and not contradiot any of it. 

The first two claims of the reissue are the same as the two claims 
of the original. There are two others in the reissue : the third being 
as just stated; and the fourth is for the construction and relative ar- 
rangement of the ice réceptacle with the chamber, whereby the moist- 
ure in the chamber is frozen to the walls of the réceptacle, substan- 
tially in the manner and by the means described. The défendant 
does not bave the construction, arrangement, or combination of either 
of the claims of the original patent, and infringement of the two new 
claims only is relied upon, The claims of the original are enlarged 
in the reissue, and the suit rests upon the enlargement. But little 
more than two months, and less than three, elapsed between the date 
of the original and the application for the reissue. This does not 
seem to be too long a tlme to take, before proceeding for an enlarge- 
ment of the claims to cover parts of the invention described but not 
claimed in the original, especially when not shown to be done to cover 
the progress of other inventera. The decided cases appear to war- 
rant this course. Miller v. Brass Go. 104 U. S. 352; James v. Camp- 
bell, là. 371; Cléments v. Odorless Apparatus Co. 109 U. S. 641; S. 
C. 3 Sup. et. Eep. 525; Hartshorn v. Eagle Shade Roller Co. 18 Fed. 
Eep. 91. But where the reissue is for an invention not shown in the 
original, or a différent one from that shown there, neither prompti- 
tude nor delay in making application for the reissue would seem to 
make any différence. It is understood that an inventor cannot at 
any time take out a valid reissue for an invention not shown in the 
original, in some manner, so aa to be discernible there. GUI v. Wells, 
22 Wall. 1; Russell v. Dodge, 93 U. S. 460; Manufacturing Co. v. 
Ladd, 102 U. S. 408. 

The évidence tends to show that Davis made a refrigerating appa- 
ratus, showing the principle of thèse new claims, and of the alleged 
infringement, prior to bis application for the original patent; and it 
is urged that this shows that the invention which _he undertook and 
intended to patent included the same thing, and that the reissue is 
for the same invention. The same thing was done in Manufactur- 
ing Co. v. Ladd, supra; and the court said that if it were true, it 
would be nothing to the purpose ; that there was no safe or just rule 
but that which confines a reissued patent to the same invention which 
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was described or indicated in the original. It is also urged tîiat thé 
action of the patent-office, in suggesting an application for a reissue 
when the application for a new patent was made, should hâve weight 
in upholding the reissne. But that application was for a patent for 
a différent invention from that to which the new claims of the reissue 
are applicable. That was for an arrangement to hâve the air still ; 
this, for having it in circulation ; therefore, if a new invention was 
taken into the reissue, it was not that; and the suggestion, if it would 
hâve any weight when acted upon, was not acted upon for this pur- 
pose. Upon this question, the original patent as it was made, not as 
it might hâve been made, is to be compared with the reissued patent 
as it is. Now, the invention sought to be covered by thèse new 
claims consists, essentially, in the production of circulation of the 
air about the ice réceptacle, by the falling of the cold and heavy air 
behind it and passing under it to replace the warmer air taking the 
place of the falling cold air, and the freezing of the moisture taken 
by the warmer air from the articles to be preserved to the surfaces of 
the ice réceptacle as it passes them. The original patent does not 
mention this opération nor this resuit. If the ice réceptacle was raised 
from the fioor,soas to makean air passage under it, this resuit would 
be produced, It would, doubtless, be well enough if the patent showed 
the parts arranged to produce the resuit, without saying expressly 
that they would produce it. 

It is an important question, therefore, whether the original patent 
shows the ice réceptacle so raised from the floor of the compartment. 
It is described as extending from the bottom to the top of the com- 
partment. The model shows it resting on the floor of the compart- 
ment. The drawing shows nothing to support it raised. Figs. 2 and 
3 of the drawings show cross-sections of it touching a line at the bot-" 
tom. It is not clear what that line is intended to represent; if the 
floor, then the drawing shows the réceptacle resting on the floor; if 
another part of the réceptacle, then it may show it raised. But the 
cross-sections of the structure are not at such points that there would 
be no part of the réceptacle there to be represented by this line. The 
drawings themselves are ambiguous on this point, and do not appear 
to be sufficiently clear to control the expressions of the spécifications 
and model. Probably no one, not even of those skilled in the art or 
science to wtiich this invention appertains, would read the spécifica- 
tions, examine the model and drawings, without taking any sugges- 
tions from without them, and perceive any invention there depending 
at ail upon a passage for air under the ice réceptacle. Certainly, what 
the inventor delivered was not a written description of an invention 
or disoovery covering such device, in such full, clear, and exact terms 
as toenable anyperson so skilled to construot and use it, as required 
by the statute u/ider which the patent was granted. Act 1836, § 6, 
(5 St. at Large, 117.) The conclusion foUows that the invention de- 
scribed in the reissne, and that part of it relied upon, is a différent 
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iûyentioQ from that described in the original; and that, to this es- 
tent, at least, the reissue is void. Let a decree be eutered, dismiss- 
ing the bill of complaint, with costs. 



G-OLD & Stock TELEaBAFH- Go. v. Commeboiaii TELEaBAFH Go. 

(jOireuit Court, 8. D. N'élu York. January 13, 188B.) 

Patkntb fob Inventions — Preliminart Injonction — Validity of Claimb 
DouBïFni,— Expiration of Patent. ' 

A motion for a temporary injunction ia not designed for the adjudication of 
doubtful questions wliich hâve not previously been discussed, and in this case 
the construction of the second claim of reissued patent No. 3,810, dated January 
25, 1870, granted to the Gold & Stocli Telegraph Company, as assignée of Ed- 
ward H. Oalahan, for an improvement in télégraphie printing instruments for 
registering gold, stoclcs, etc.; and its infringement by the Steven D. Field pat- 
ent cannot be passed upon, notwithstauding the fact that the life of the pat- 
ent is rapidly approaching its close. 

In Equity. 

C. L. Buckingham and Dîckerson & Dickerson, for plaintiff. 

Samuel A. Duncan and Roscoe Conkling, for défendants. 

Shipman, J. This is a motion for a preliminary injunction agaînst 
the alleged infringement of reissued letters patent No. 3,810, dated 
January 25, 1870, granted to the Gold & Stock Telegraph Company, 
as assignées of Edward A. Oalahan, for an improvement in télé- 
graphie printing instruments for registering gold, stocks, etc. The 
original patent was granted April 21, 1868. The reissued patent 
oontains five claims, the second of which is said to be infringed by the 
défendants by the use of a patented machine invented by Stephen D. 
Field. No adjudication bas been had upon the Calahan patent, ex- 
cept in the case, in this court, of the présent plaintiff against Charles 
J. Wiley, 17 Fed. Ebp. 234, wherein the validity of the third claim 
only was involved. The principal question in this case, viz., as to the 
construction of the words " jointly or separately" in the second claim, 
did not arise in the Wiley Case. The présent bill was filed on May 
29, 1883, at which time the défendants had 20 Field printing instru- 
ments in process of construction. Before that time they had used 
the instrument for the purpose of experiment. The plaintiff's prima 
facie case was closed on July 23, 1884. The difficulty of ascertain- 
ing and proving the construction of the Field machine was a cause of 
delay; therefore no testimony bas been taken by the défendants, 
although the time designated by the court in which to take and close 
their proofs bas expired. They hâve presented before me divers affi- 
davits in which their défense is set forth. > 

The principal question in the case is the construction of the word 
"jointly" in the second claim, and when I add that it is substantially 
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agreed that the state of the art in two-wheel printing, at the date of 
the original Calahan patent, is repréëébted in the Johnson or Theiler 
mechanism, the question may seem to be a very simple one, but the 
plaintiff's proofs, and the defendant's affidavits, show that it is really 
one upon which much learning, skill, and time may be pi ofitably em- 
ployée, and which is not of ready solution. The reason why the mo- 
tion is pressed, under this state of faots; is obvioùs, and is not con- 
cealed. The Calahan patent will certainly expire on April 21, 1885. 
It is said by the défendants tha,t it wiU expire on March 16, 1885, by 
reason of the expiration at that date of the English patent for the in- 
vention. Necessary delays bave oocurred in the taking of the plain- 
tiflf's prima facie proofs. The défendants hâve not been in haste in 
taking their testimony, and the life of the patent is rapidly approach- 
ing its close. There is a strong and very urgent motive to ha,v6 a dé- 
cision upon the question in the case before the invention is open to the 
public. Assuming that the wbole testimony is before the court, and 
that it bas been completely presented and can be thoroughly studied 
on this motion, the fact still remains that a temporary injunction is 
being sought upon a question which now arises for the first time, and 
which must be examined with the care and patience necessarily in- 
cident to a case wherein men's minds must differ. In other words, 
the attempt is made to make a motion for a temporary injunction ap- 
plicable to a state of facts to which such a motion is not adapted. It 
is no answer to the argument that upon a motion for an injunction, 
pendente lite, the question must be susceptible of ready answer, and 
the case must be free from reasonable doubt, to say that this whole 
case is now before the court, and that the questions, after the state of 
the art is ascertained, are tliose of law which can be settled as well 
now as at final, hearing ; because a motion for a temporary injunction 
is not designed for the adjudication of doubtful questions which hâve 
not previously been discussed. "While I understand the pecuniary 
damage to the plaintiff arising from delay, if its rightsare being in- 
fringed, the history of the case shows and my examination of it sat- 
isfies me that the question is one which is open, and which needs the 
attention usually given to cases upon final hearing. The motion i» 
denied. 
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GiBsoir, Adm'r, and otbers v. Scbibneb. 

[Circuit Court, D. Maine. Febrnary 2, 1886.) 

Patents foe Inventions— Anticipation — Shinolb-Machinb— Olaik 1 of Pat- 
ent No. 216,344. 

The flrstclaim in patent No. 216,344, dated June 10, 1879, issued to Benjamin 
F. Penney, and liis assignée of one-lialf interest, was anticipated by the ma- 
chines invented bj Porter and Webber and in public use before the issue of the 
patent to Penney ; and such daim is void. 

In Equity. 

William Franklin Seavey, for complainants. 

Laughton d Glergue, for respondent. 

Wbbb, J. This is a bill to restrain the infringement of patent No. 
216,344, dated June 10, 1879, for which application waa filed De- 
cember 13, 1878, issued to Benjamin P. Penney, deceased, and his 
assignée of one-half interest. The alleged infringement is limited to 
the matter embraced in the first claim. It is admitted by the de- 
fendant that, since the date of this patent, he has made a shingle- 
machine embracing in its construction the features described in the 
patent and elaimed in said first claim, which would hâve infringed 
said patent and claim if the same had been valid. He sets up as 
his défense: (1) That.one Elbridge Webber, as early as 1856, in- 
vented and manufaetured a machine embodying the invention in said 
lirst claim, and publicly used at Gardiner, Maine, the machine so 
constructed; (2) that, as early as and prior to 1875, machines, con- 
taining said alleged invention and discovery, were publicly manu- 
faetured and sold and kept on sale, at Gardiner, Maine, by this de- 
fendant and by Elbridge Webber; (3) that one Willis Porter, as early 
as 1875, constructed a machine known as the "Gardiner Improved" 
shingle-machine, and set the same in opération in public, which 
contained the features described in the first claim of thèse letters 
patent. The complainants deny the invention of Webber, and the 
construction of machines of the description alleged by Webber and 
this défendant, at the early time asserted. They admit that the "Gar- 
diner Improved" does embody and contain the features elaimed in 
the first claim of their letters patent, but do not admit that that ma- 
chine was made or invented before the year 1875 or 1876, or that the 
improvements embraced therein were conceived before that date. 
To defeat the effect of any construction of the "Gardiner Improved" 
more than two years prior to their application, they seek to show that 
Penney conceived the improvements subsequently patented as early 
as 1870, and was prevented perfecting his invention by his povorty. 
It is not clear from the évidence that at the early date named he had 
formed any distinct conception of the invention, or anything more 
than an idea that some means might be devised to accomplish cer- 
tain practical résulta. Neither is there proof that his poverty made 
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it impraeticable to perfect sooner than he did any invention he had 
made. This was not a matter involving any considérable expendi- 
tare. Indeed, his modal was made principally with bis pocket-knife, 
and he was repeatedly ofifered assistance by persons of peeuniary 
ability, if he would show that the plan and device he was studying 
offered any features of value. AU thèse proffers of help he rejected, 
because he had not yet perfected the invention, and therefore feared, 
as he alleged, that his invention, if explained, would be pirated; but 
when he had perfected his model, he avàiled himself of such assist- 
ance in procuring. his patent. 

On the other hand, the défendant produced évidence that Porter 
fuUy conceived the improvements involved in this controversy and 
contained in the "Gardiner Improved" in 1868, and postponed con- 
structing a machine according to his conception, till prior patents on 
other features that he wished to use, should expire. This évidence 
is conclu sive that Porter's invention was earlier than Penney 's, and 
that he also constructed and set working publicly a machine embody- 
ing that invention more than two years before Penney's patent was 
applied for. The évidence further shows that in 1868 this défend- 
ant, a machinist, constructed under Webber's directions, and for him, 
a shingle-machine containing the matters described in the first claim 
of the patent No. 216,344, and that the same was, for a considérable 
time after, in public use. 

This bill must be dismissed. 



EosENWASSEE and others v. Berrt. 

(Circuit Court, D. Maine. January 17, 1885.) 

Patents fok Inventions — Rosenwassbk Percolatoe — Patent No. 256. .'>04 — In- 
vention. 

Patent No. 256,504, granted to Nathan Rosenwaaser, April 18, 1882, for im- 
provements in percolators for flltering purposes, or for making fluid eztracts 
from drugs, is void for want of invention. 

In Equity, 

William Henry Clifford, for plaintiffs. 

Wilbur F. Lunt, for défendant. 

CoLT, J. This suit is brought for an alleged infringement of let- 
ters patent No. 256,504, granted to Nathan Eosenwasser, April 18, 
1882, for improvements in percolators for filtering purposes, or mak- 
ing fluid extracts from drugs. Percolators are old. The main élé- 
ments described in the Eosenwasser patent, consisting of an elevated 
réservoir or vessel, a lower vessel containing a perforated plate or 
diaphragm on which the drug resta, and a tube or pipe Connecting the 
two vessels, are old. In the old percolators the lower vessel is often 
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made in the shape of a funnel, and the drug is charged ât the wide 
opening on top.' A cap-piece may then be put on which connecta 
witfa the tube or pipe attached to the réservoir. The discharge takes 
plaoe through the restricted opening at the bottom. Eosenwasser in- 
verts this f unnel-shaped vessel, and then charges the drug through 
the wide opening at the bottom through which the discharge also takes 
place. In filling, the wide, open end is turned upwards and the drug 
put in. A diaphram is then inserted on which the drug rests. The 
large end is then turned downwards and percolation begins. By this 
means, as set out in the spécification, the upper part of the perco- 
lating vessel is closed, so that any increased or variable degree of 
pressure can be brought to bear On the menstruum, depending on the 
élévation of the réservoir. 
The claim is as foUows : 

"The combination with a vessel. G, and adjustable tube, F, of a perco- 
lator, A, having a large filling and discharging oriiice at its lower end, and a 
restricted opening, B, at its upper end, with which connects the lower end 
of the adjustable tube or pipe, F, substantially as set forth." 

It will be observed that the claim omits to include a diaphragm as 
an élément of the combination. A diaphragm is necessary to pre- 
vent the drug falling out from the opening at the loWer end of the 
vessel. A diaphragm, however, is described in, the spécification and 
seen in the drawings. The plaintiffs contend that, consequently, it is 
made a part of the claim by légal construction. If we should adopt 
this view, it is still extremely doubtful if the machine is operative 
without the use of a second diaphragm, which is nowhere mentioned 
in the patent. When the large open end of the lower vessel is turned 
upwards for the purpose of filling, it would seem évident that a por- 
tion of the drug will fall out of the small opening at the other end un- 
less there is another diaphragm to prevent it. It is possible that the 
drug may be so coarse, or the opening so small, that but little, if any, 
will escape. Practically, however, we think the évidence shows that 
two diaphragma are a necessity. It is a most signifioant fact that 
the percolators sold by the complainants hâve two diaphragma. 

But iù view of the prior state of the art, we fail to find any inven- 
tion in the Eosenwasser patent. The most that Eosenwasser can 
claim is an improvement which consists in cloaing the upper part of 
the vessel containing the drug, by which means an increased or vari- 
able pressure can be brought to bear upon the menstruum, this re- 
suit being accomplished by making the large, open end at the bottom 
of the veaael the charging and discharging mouth. That this is the 
scope of the improvement is apparent on reading the patent. No 
claim is made in the patent for an adjustable diaphragm» If Eosen- 
wasser had been the first to close the upper part of the percol^ting 
vessel, he might lay claim to an invention, but we find a vessel air- 
tight at the upper end described in Boullay's filter, or percolator, 
United States Dispensatory, by Wood & Bâche, (13th Ed. 1870,) p. 
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932; and in tbe Real Press, describ'ed in Geiger*s Hahdbucli der Phar- 
macie, published in 1830, vol. 1, p. 157. 

The invention of Eosenwasser narrows itself down to the mode of 
charging the drug. Instead of fiUing the drug from the top of the 
percolating vessel, and then inserting a diaphragm, he turns the bot- 
tom of the vessel upwards, fiUs in the drug, inserts the diaphragm, 
and then turns the vessel back. To fiU a vessel from the bottom in- 
stead of from the top, does not seem to me to constitute invention. 
The design of the patent laws is to reward those who make some çub- 
stantial discovery or invention, which adds to our knowledge in the 
useful arts. Atlantic Works v. Brady, 107 U. S. 192; S. C. 3 Sup. 
et. Eep. 225. Not every improvement is invention ; but to entitle a 
thing to protection it must be the product of some exercise of the in- 
ventive faculties, and it must involve something more than \That is 
obvions to persons skilled in the art to which it relates. Pearce v. 
Mulford, 102 U. S. 112. Thèse considérations are independent of 
the fact that in Beindorf 's device, described in Geiger's work, eupra, 
it appears that the percolating cylinder was inverted after fiUing. 
We do not think the complainants show the translation from Geiger, 
introduced by the défendant, to be incorrect. At ail éventa, it may 
be said that the cylinder in the device of Beindorf might be charged 
from the lower end. There is also considérable évidence going to 
prove that a percolator embodying the Eosenwasser patent was used 
by one Nietsch, in New York, as early as 1873, and by the défendant 
Berry, in 1878, in his shop at Biddeford, Maine. In view of the other 
conclusions we bave reached, it becomes unnecessary to décide whether 
this last défense bas been proved. The bill must be dismissed; and 
it is so ordered. 



Thb Sue. 

iDiitriet Court, D. Maryland. February 2, 1888.) 

L Oabbiebs OB' Pasbbngbes— Séparation of Passbnoebs on Acoount of Raob 

OB COLOB. 



On a night steam-bcat, pMng on the Chesapeake bay, colored female pas- 
sengers may be assigned a diSerent sleeping cabin from wbite female passen- 
gers. 
(AME — Accommodations must be Bqual. 

The right to make such separatioD can only be upheld when the carrier, in 
good f aith, f urnisbes accommodations equai ia quality and convenience to both 
alike. 



In Admiralty. Libel in rem. 

A. Stirling, Jr., and Alexander Hobbs, for libelants. 
John H. Thomas, for respondent. 

MoBBis, C. J. This suit (with three others of like character by 
other female libelants) has been instituted to recover damages on the 
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allégation that the lîbelant, vho is a colored woman of aoobjection- 
able character and conduot, and wbo had purchased a first-class ticket 
for a passage on the steam-boat Sue, in August, 1884, from Balti- 
more to a landing in Virginia, on the Potomae river, was refused 
proper first-class sleeping accommodations on board, and was in con- 
séquence compelled to sit up ail night in the saloon, and experienoed 
great discomforts. The answer of the olaimants of the steam-boat al- 
lèges in defepse that there was provided on board a sleeping cabin for 
white female passengers in the after part of the boat, and that a sleep- 
ing cabin equally good in every respect was provided forward, on the 
same deck, for female colored passengers, and that thèse libelants were 
told and well knew before they came on board that the régulations of 
the boat did not allow either class to intrude into the cabin of the 
other; that the libelants ail refused to sleep in cabin provided for the 
colored female passengers, and preferred to remain sitting in the 
saloon ail night rather than to go into it, claiming as matter of right 
to be allowed to go into the white women's cabin. 

There are two issues raised: The first one of law, the libelants 
denying the légal right of the owners of the steam-boat to separate 
passengers for any purpose, because of race or color. The second is 
an issue of fact, the libelants denying that the forward cabin assigned 
to them was, in fact, equal in comfort and convenience to the after 
cabin assigned to white women. 

In determining the question of law, it is to be observed that the 
steamer Sue is employed on public navigable waters, and plys be- 
tween the port of Baltimore and ports in the state of Virginia, and 
that the régulations made by her owners and enforced on board of 
her, by which colored passengers are assigned to a différent sleeping 
cabin from white passengers, is a matter affecting interstate com- 
merce. It is, therefore, a matter which cannot be regulated by state 
law, and congress having refrained from législation on the subject, 
the owners of the boat are left at liberty to adopt in référence thereto 
such reasonable régulations as the common law allows. Hall v. De 
Cuir, 95 U. S. 490. One of the restrictions which the common law 
imposes is that such régulations must be reasonable, and tend to the 
comfort and safety of the passengers generally, and that accommo- 
dations equal in comfort and safety must be afforded to ail alike who 
pây the same priée. The law of carriers of passengers in this re- 
spect is well stated in Hutch. Carr. § 542. He statea the resuit of 
the décisions to be that, if the conveyance employed be adaptèd to the 
carriage of passengers separated into différent classes according to 
the fare which may be charged, the character of the accommodations 
afforded, or of the persons to be carried, the carrier may so divide 
them, and any régulation conflning those of one class to one part of 
the conveyance will not be regarded as unreasonable if made in good 
faith for the better accommodation and convenience of the passengers. 

The précise question raised in this case, viz., whether a separ- 
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ation of passengers as to their sleeping cabîns on board a steam- 
boat, made solely on the groand of race or oolor, shall be held to 
be a reasonable régulation, bas not to my knowiedge been decided 
in any court. There bave been cases arising from séparations made 
in respect to day travel as to which there bas been some conflict of 
views, and one or two cases hâve been cited in which sucb sépara- 
tions bave been held unreasonable. U. S. v. Buntin, 10 Fed. Eep. 
739, note; Gray v. Cincinnati S. B. Co. 11 Ped. Eep. 683, note. 
Thèse différences of opinion, I think, may be explained, i£ part at 
least, by différences in the circumstances existing in différent com- 
munities. It is, in my judgment, a mixed question of lavr and fact, 
and whenever it appears that facts do not exist which give reason 
for the séparation, the reasonableness of the régulation cannot be sus- 
tained. But the great weight of authority, it seems to me, supporte 
the doctrine that, to some extent at least, and under some circum- 
stances, such a séparation is allowable at common law, and I think it 
is not going too far to say that such is the decided leaning of the su- 
prême court of the United States, as expressed in the opinion pro- 
nounced in Hall v. De Cuir. ïhe suprême court appears to treat thé 
question as one with regard to which reasonable usages which now 
exist, can only be controlled by législation, and holds that if public 
policy requires such législation, it must come from congress. It is the 
duty of ail courts to déclare the law as they find it to be, not as indi- 
vidual judges may think they would like it to be. 

It bas been urged by respondent's oounsel that the évidence shows 
that^ explicit notice was given to the libelants when they bought théir 
tickets, before going on board, that they would not be allowed to use 
the white women's sleeping cabin. As to tbis there is conflict of tes- 
timony; but the conflict is immaterial, for it is admittèd by libelants 
that they well knewof tbe régulations from having, on previous trips 
on tbe same steam-boat, been denied access to tbe after cabin, and^ 
of course, knowiedge was équivalent to notice. But I think the wbok 
issue is immaterial. The libelants paid f ull first-class price> and did 
not consent to any such régulation ; and if. the régulation was unlaw*- 
ful, they cbuld not be held bound by it, even if speciaJly indorgfèd où 
their tickets, and read to them. As to tbe reasonableness ôif tbis 
régulation I must décide upon the évidence in this:case. > . 

The steam-boat men called as witnesses testify that it is a régula- 
tion which bas always existed on ail the numerbus night lines of 
steamers on the Chesapeake and adjacent waters. They give various 
facts to justify it, and déclare that they are obliged to make it, in 
compliance with the demand of tbe great majority of thèir passent 
gers. It must be admittèd that a régulation, whioh a carrier may 
lawfuUy make, if reasonable, bas strong argument in favor of its reas- 
onableness if it is demanded by a great majority of the traveling 
public who use hia conveyance. There was a time when èvery man 
on a railroad train who wanted to smoke assumed tbe right to do so in 
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every car éxcept what was known as the "ladies'-car," but the demand 
of the majority of maie passengers gradually compelled the enforce- 
ment of a régulation that there should be no smoking unless there 
was a car set apart for it. It bas been argued that the constitutional 
amendments, which assured to colored people ail the political rights 
of citizens of the United States and of the states, and were intended 
to forever obliterate color as a distinction with regard to political 
rights, of necessity made such a color discrimination unlawful in car- 
riers as against the declared public policy of the nation. In view of 
the authoritative interprétations of those amendments, I cannot so 
hold. It is a question with which citizenship has but little to do. If 
it was found that naturalized citizens of English and of Irish birth, 
or the French and German nationality, interfered with such others' 
comfort, or with the discipline of the boat, when occupying the same 
sleeping cabins, the court might well find that a régulation which 
enforced séparation between them was reasonable and therefore law- 
ful. But to say that régulations based on différences of race or color 
may be lawful is not to say that every such régulation can be upheld. 
The régulation must not only be reasonable in that it conduces to the 
gênerai comfort of passengers, but it must not deny equal conven- 
iences and opportunities to ail who pay the same fare. This dis- 
crimination on account of race or color is one which it must be con- 
oeded goes to the very limit of the right of a carrier to regulate the 
privilèges of his passengers, and it can only be exercised when the 
carrier has it in his power to provide for the passenger, who is ex- 
cluded from a place to which another person, paying the same fare, 
is admitted, accommodations equally safe, convenient, and pleasant. 
This proposition of law, I am informed, was applied by my learned 
predecessor, Judge Gilbs, in a suit brought by a colored man who 
had been excluded from a street car, The street car company had 
arranged that every third or fourth car, and none other, should be 
exclusively for colored people, but Judge Giles held that this did not 
afford equal convenience to this class of citizens. Ànd this leads to 
the important question of fact in the présent case. The libelants 
testify that the forward cabin, which was assigned to their use, was 
offensively dirty ; that the mattresses in the berths were def aced ; that 
sheets were wanting or soiled, and that there were hardly any 
berths which had pillows; that there were no blankets and no con- 
veniences for washing. They testify that from their own knowledge 
the white women's cabin was clean, pleasant, and inviting, and had 
none of thèse defects. They déclare that on former trips they had 
found the forward cabin so intolérable that they sat up ail night, and, 
finding it in the same condition this trip, they refused to remain in 
it, and being refused admission into the after cabin, again sat up ail 
night. In thèse aesertions they are, supported by âve other persons, 
ail colored persons, to bô sure, but respectable, and ail having had 
similar opportunities of expérience. ' They claim also that the ap- 



THE SOB.; 



8é7 



proach to the stàirwaiy to the oabin assîgned for their use was ob- 
structed by cattle, and that there was no key with which their door 
could be seoured, and that its location did not compare in comfort 
with the women's. oabin aft. While allowing a good deal for the 
inflamed feelings of thèse libelants and witnesses, who ail testify un- 
der feelings of resen'tment, I still am far from thinking that they 
hâve, in a recklesa spirit of vindictiveness, made up thia story f rom 
the whole cloth. Some things they complain of hâve been explained 
away. To a woman accustomed to a comfortable bed on shore, a 
night aboard ship is generally one of discomforts, and if the suf- 
ferer thinks that some one else has better quarters on board, from 
which she is unjustly excluded, there is no disposition to make the 
best of what has been provided. As to any material or necessary 
inferiority of location in respect to the forward cabin, I do no.t think 
the libelants' case is made out. With regard, however, to the degree 
of comfort and conveniences in the furnishing and cleanliness of the 
forward cabin, as «ompared with the after one provided for the white 
female passengers, notwithstanding the gênerai déniais of theofficers 
of the beat, and perhaps their intention that there should not be any 
material différence, there is testimony which I cannot disregard. 

Whatever the gênerai orders of the agents and officers of the boat 
may hâve been in this respect, and however fair their gênerai inten- 
tions, as declared by them, may hâve been, I am quite convinced that 
no disinterestéd ^erson would hâve gone into thé forward cabin in its 
actual condition in August, 1884, who had the option of the other 
one, quite irrespeçtive of ail questions of color or race. I think it 
was considered by the persons who actually attended to the forward 
cabin that less attention to it would suffice. It appears, too, that 
there was a stewardess to attend to the after cabin, and that she did 
not attend the forward one. The évidence of the ship's officers ad- 
mit that there was a différent System, in respect to this cabin, in giv- 
ing out the bed-eoverings. The reasons given by the officers for this 
différent System, they justify by showing that the much greater num- 
ber of sec.ond-class colored passengers who used this cabin, as com- 
paréd with the smaller and more selforéspecting second-elilsé white 
persons who used the after cabin, made a différent System necessary, 
and also made it much more expensive and difficult tokeep the for- 
ward cabin clean. L hâve no doubt of the truth of this;; but it is no 
légal justification for not giving as clean and convenient a sleeping 
place to a first-class colored passenger as is given on the same ship 
to a first-class white passenger. If a différent System was necessary, 
for any reason, the first-class colored passenger should not be made 
to expérience any différence in comfort on account of that System. 
It seems to me only reasonable that some proper attendant should of- 
fer to supply the things that were not iû th& cabin and which were 
always placedready for use in the after cabin, and not that the pas- 
senger, on discovering the différences, should be obliged to hunt for, 
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and with difSculty supply, those things which the others had furnished 
to them without asking. The séparation of the colored from the white 
passengers, solely on the ground of race or color, goes to the verge of 
the carrier's légal right, and such a régulation cannot be upheld un- 
less honafide, and diligently the ofiScers of the ship see to it that the 
séparation is free from any actual discrimination in comfort, atten- 
tion, or appearance oJ inferiority. The right of the first-class colored 
passenger was to hâve first-olass accommodation according to the 
standard ôf the after cabin on the Bame boat, and this, no matter 
what might be the difficultiea arising from the greaternumberof sec- 
ond-class colored passengers. If it is beyond the power of the own- 
ers of the boat to afford this, then they hâve no right to make the 
séparation. On many vehicles for passenger transportation, the sép- 
aration cannot be lawf ully made, and the right of steam-boat owners 
to make it dépends on their ability to make it without discrimination 
as to comfort, convenience, or safety. 

I pronounce in favor of the libelants, and will sign a decree for 
$100 in each case. 



The Olivbe. 
{District Court, B. D. Virginia. January 10, 1885.) 

1. CoLiiiaioN— Faiu-Wat. 

A fair-way, in the sensé of the tenth rule of navigation, îs navigable water on 
■which vessels of commerce habitually move. As to vessels of light draugiit, it 
embraces water inside of buoys, where sail-vessels of light draught usually 
navigate, and not merely the sîiip-channel. 

2. Samb—Bchooners— Light— Watoh. 

A small schooner well loaded and lylng deep in the water, with her stem up 
stream, in a line with the course of sail-vessels, and anchored in 12 feet of water, 
125 yards inside of a buoy, -"''h no light in the rigging and no watch on deck, 
was run into and sunli at 12 -'ulockat nighl by anolher schoouer sailing under 
a breeze from shore, as close to shore as practicable, ail the latter vessel's crew 
being on deck, two of them in her bows, and no one seeing the schooner at 
anchor. Held, that the moving schooner was not, and that the ône at auchor 
was, in fault. 

In Admiralty, in a cause of collision. 

The facts of the case sufËciently appear in the opinion. 

J. A . Armstrong and C. E. Stuart, for libelant. 

G. P. Meredith and Thomas Johnson, for respondent. 

Hughes, J. The schooner Mechanic was lying at anchor, when this 
collision occurred, in 11 or 12 feet of water, about two miles below 
Maryland Point, in the Potomac river, and about 125 yards inside the 
second red buoy below the Point. The place where she was lying is 
shown by the chart to be in a line drawn from the first of thèse buoys 
to the mouth of Nanjemoy creek. On this line the water is shown 
by the chart to be nowhere less than 8 J feet, and in much of the dis- 
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tance exceeds 15 feet, deep. \Vhen sail-vessels are rnnning down the 
Potomac river under a stiff breeze from off the Maryland sbore they 
hug the shore as nearly as practicable, and pass along the course in- 
dicated by this liûe. The schooner Mechanio was lying in the chan- 
nel on this fair-way. The term "channel" sometimes refers to the car- 
rent of a running stream, and means that part of the stream in which 
the current flows. But in tide-waters the term refers to the move- 
ment of vessels, and means that part of the water on which vessels 
move. A fair-way is water on which vessels of commerce habitually 
move. Buoys do not mark the limits of channel as to vessels of 
lighter draught, They are usually placed at the edge of that part of 
the channel in which the water is deep enough for vessels of large 
size, called the ship-channel. There is no law of navigation requiring 
vessels of light draught to move outside of buoys. The custom of sail- 
vessels of light draught is to get as near as practicable to the wind- 
ward shore, and in doing so they habitually move inside of buoys. 
It is erroneous to speak of 10 cr 12 feet of water, on which they habit- 
ually move, as flats. Nor are the sailing directions found in the of- 
ficiai publications of the government laws of navigation. They are 
intended more especially for the guidance of masters who are unfa- 
miliar with the waters described. They are advisory and not imper- 
ative as to vessels of light draught. 

Capt. King, the master of the Mechanic, was familiar with the 
waters of the Potomac in the région of Maryland Point and Nanje- 
moy oreek, and should hâve been familiar with the habit of the 
smaller-class of sail-vessels, in coming down the Potomac under a 
stiff breeze from the Maryland shore, to run in tolerably close to 
shore. In anchoring his schooner in the course apt to be taken by 
such vessels, hetook the risk of whatever might happen there through 
his fault. The tenth rule of navigation requires ail vessels, when at 
anchor in roadsteads or fair-ways, to bave a white light in the rigging, 
not more than 20 feet above decks, visible ail around the horizon, 
and at a distance of not less than a mile. It was incumbenton Capt. 
King, when he anchored his schooner in the place which bas been 
mentioned, to bave such an anchor light in the rigging. His vessel 
was small, registered as of only 19 tons burden. He had 552 bush- 
els, or 15 tons, of corn in the aft part of bis hold, which put his 
stern deep in the water and brought his deck down close to the water. 
The tide was running flood, and his stern was thrown directly up 
stream in the course of vessels coming down the river, in such man- 
ner that they could not see his broadside. His sails being furled as 
he lay there, and the moon two hours high in the west, shining on 
his stern, and not easting a shadow behind it, he presented quite a 
small object to the vision of vessels coming from Maryland Point 
towards Nanjemoy creek. In anchoring in the probable course of 
such vessels, he took ail the risks of accidents which might happen 
through his fault; for an admiralty court would not dare to set such 
v.22F,no.l4 — 54 
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ft preo^ent asto hold that if he h&à no anchor light up at such a 
place as the one described, he might recover damages for a collision. 
That would be setting a premiiim on acts inviting collisions. Under 
such a ruling, any man who had an old vessel too worthless to be in- 
sured, eould get a priée for her by putting her in a place where ves- 
sels were likely to sail, and, by leaving no light in her rigging at night, 
contriving to hâve her run over and sunk. 

The schooner Wm, Oliver, of about 200 tons burden and five feet 
draught, was coming from Washington City under a strong wind from 
off the Maryland shore, and running in near shore on the night of the 
collision, which was the fifth of April. At about 12 o'clock or af ter, 
she came in collision with the Mechanic and sank her by running into 
her stem. Though the weight of testimony is that the Mechanic had 
an anchor light up as late as 11 o'clock, yet there is no évidence 
whatever that she had a light up at the time of the collision. The 
master of the Mechanic, and a colored man who was the only person 
with him on board, were at the time down in the cabin asleep. Capt. 
King was undressed and the negro partially so. The accident awak- 
ened them, and they were taken on board of the Oliver, the captain 
losing ail his clothes but shirt and drawers. It is proved on the part 
of the Oliver that her entire crew, consisting of four men, were on 
deck; Capt. Jones, the master, being at the wheel, and the rest of the 
crew being in the starboard aùd port bows, or well forward. The 
mate was on the lookout. Three of this crew testified in the case, and 
ail say that they did not see the Mechanic until the moment of collis- 
ion, and that she had no light up. The witnesses of the libelants ail 
say that the night was clear, that the moon was shining, and that 
objects on the surface of the water as large as beats could be seen at 
a considérable distance. The witnesses of the respondent say that 
■there was a haze on the surface of the water at the time of the collis- 
ion, and that Objects could not be seen by them looking from the 
water towards the shore. 

Two facts proved in regard to the Mechanic were — First, that she 
<was 39 years old; and, second, that Capt. King, who was her owner, 
took no steps to get his vessel upafter she was sunk, and manifested 
no concern for saving her, but allowed his vessel and her cargo to 
remain uncared for where they lay. Most of the rigging was saved, 
but this was more through the procurement of Capt. Jones than that 
of Capt. King. If the Mechanic had been anchored on the flats whei-e 
veasels never passed, and had no light up, and the Oliver had, by any 
accident resulting from bad seamanship or fault, run over her, the 
case would bave been différent from that before us. The immédiate 
cause of the accident would hâve: been the unseamanlike act of the 
crew of the Oliver, and damages could hâve been awarded in spite of 
the want of a light on the Mechanic. Or, if the Oliver had seen the 
Mechanic where she lay without a light, and had not done ail in her 
power to avoid a collision, then the last fault would bave been the 
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Oliver's, and she would hâve been held responsible. Or, if thé Me- 
chanic had been tied up to a Wharf and had been run into, the case 
would hâve been against the Oliverl Though it is better, even for 
vessels lying at wharves or out on flats, to hâve a light up, yet the 
absence of it would net excuse vessels running into them in suoh po- 
sitions. 

But the law of navigation which requires vessels lying at anchor 
in afair-way to hâve a light up is imper ative. It must be obeyed. 
It must be effectively obeyed. It will not do for the master to hang 
up a light after nightfall, and then go to bed, trusting to the moon to 
serve as a light, in the event that the winds or other cause shall put 
out the light. Obédience to this important requirement of law must 
be certain and unremitted. The master must know that the light is 
continually up. Conjecture will not do. When lying in a fair-way 
the anchor light must be known to be ail the time up, and this can- 
not be with certainty unless a watch be kept on deck to keep it burn- 
ing, and to be able to say positively that the light was up, in the 
event of a collision. 

I do not know that there is any rule of navigation which requires a 
vessel at anchor to keep a watch on deck; but, rule or no rule, it is 
very careless for a vessel lying in deep water, in the course pursued 
by sailing vessels, not to hâve a watch on deck. See The Sapphire, 
11 Wall. 164:, and The Pétrel, 6 McLean, 491. Her master, I re- 
peat, must know that his light is up ; and how can be know this him- 
self, and how can he prove the fact to the satisfaction of a court, in 
the event he is struck by another vessel, unless he hâve a watch on 
deck to see that it does not go out? He assumes great risk if he 
negleots this précaution. The Mechanic bas failed to prove that her 
light was up for an hour before and at the time of the collision. 
Lying, as she was, in a fair-way without a light, and presenting, as 
she lay, low down in the water, at midnight, but a small object to the 
vision of a vessel approaching her from her rear, she invited collision 
with no light up. The usual presumptibn of law, against the moving 
vessel, in favor of the one at anchor, is therefore reversed in this case, 
and the Mechanic must be held to bave been in fault; for, to hold 
that a vessel lying where she was, without a light in the rigging or a 
watch on deck, was not in fault, would be to offer a premium for 
collision. Decree must be for respondent. 
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The Deew, etc. 

(District Court, S. D. New York. Der.ember 30, 1884,) 

1. River Navigation — Passing Vessbls — SwKLii and StrcTiON. 

A steam-boat passing in tlie viciniiy of other craf t in sballow water is bound 
to use ail reasonable précautions to avoid doing them injury from tbe known 
Buction and swell she causes. Other boats are also bound to avoid places dan- 
gerously near tlie usual tracli of such steamers. 

'L Samb— Case Statbd. 

The libelant's barge was moored along spiles near the eastern side of the 
Hudson, at Castleton, in shallow water, where the bottom ivas stony. The 
usual practice was to move such boats before the tirae of the passage of largo 
steamers, but, having gol aground, the libelant's barge could not be removed. 
The steamer D., comiug down about 9 P. M., and perceiving signais by shaking 
lanterns and other évidence of difflculty ahead, slowed, but did not pass any 
further to the westward, which she might easily hâve done, and, when abreast 
of the barge, she resumed her former speed ; and the suction and swell from 
lier passing caused a break- in the bottom of the barge. Held, that the D. was 
chargeable with fault in not doing ail that was reasonably within her power to 
avoid doing injury, and that the barge was also in fault in being ailowed to 
ground and remain in a place known to be dangerous; and the damages wero 
tlierefore divided. 

In Admiralty. 

Hyland é Zahriskîe, for libelant. 

TV. P. Prentice, for claimaiits. 

Brown, J. In May, 1883, the libelant's barge Greenback was 
moored about half a mile below Castleton along-side of three hanches 
of spiles about 20 feet distant from the bulk-head or dike whioh 
there forma the eastern sbore of the Hudson river. During the day 
she had been loaded with ice, and had grounded so as not to per- 
mit of her being taken away by a tug, as was intended. About 9 
o'clock in the evening the large steamer, the Drew, passed down in 
her usual course about 100 yards outside of the barge. The water 
being shallow, the considérable suction and swell accompanying her 
passage caused a sudden lifting and settling of the barge, enough to 
make a somewhat heavy shoCk. Ten^minutes afterwards the barge 
was found rapidly filling with water, from which she sank. Subsé- 
quent ôxamination dîsclosed two holes or breaks in her bottom a lit- 
tle forward of amid-ships. This libel was filed to recover the damages, 
charging that they were caused by the négligence and improper man- 
agement of the Drew in passing. The évidence shows that the bot- 
tom where the barge was moored was not soft or even, but that some 
stones had been washed there from broken-down portions of the dyke 
a little above. It is possible, also, that there were some remains of 
the ends of broken spiles, though the évidence on this point is less 
conclusive. The stones, however, were sufficient to make it danger- 
ous for the barge to lie with any considérable part of her weight rest- 
ing upon the bottom. Had the water fallen low enough to cause a 
considérable portion of the weight of the barge with her cargo to rest 
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on such stones after grounding, it woald be qaite possible thai the 
holes in the bottom might bave been occasioned by this cause, wkolly 
independent of the passing of the Drew. But the proof hardly war- 
rants this supposition. The libelaut testifies that the barge waa not 
aground forward, although the contrary is stated by the pilot of the 
tug, who endeavored to move her. It is évident that the barge was 
but slightly aground; that is, that the water was almost suffioient to 
float her, and hence sustained most of her weight. The leak was dis- 
covered very shortly after the Drew passed, and after the heavy fall 
of the barge upon the bottom, in connection with the swell and suc- 
tion, and I cannot doubt that this was the immédiate cause of the 
damage. 

The place where the barge was moored was not a proper place for 
her to remain in, either aground or while the Drew was passing, when 
the water was so low that the ordinary suction and swell would be 
likely to cause her to strike the bottom. The danger was evidently 
known to the libelant, His arrangement with the tug was a deânite 
one, — that the barge should be removed from this place before the 
time for the large boats to pass. The tug was there for the purpose 
of removing this barge aceordingly, and was prevented only by her 
being aground. This was clearly the fault and at the riskof the 
libelant, or those representing him in charge of the barge. The water 
there was shallow, and the channel in which the Drew would pass 
was only some 500 or 600 feet wide. It was in a place where such 
boats had been in the habit of mooring only temporarily, and was 
known to be improper to remain in while large steamers were pass- 
ing. The primary fault for this injury was, therefore, on the part of 
those having charge of the barge, 

The liability of the Drew dépends upon the question whether she 
used ail the care and diligence which were reasonably incumbent upon 
her to avoid doing injury. The Daniel Drew, 13 Blatchf. 523. The 
liability, however, to do damage to boats lying in shallow waters 
through the swell and suction of her passage is a f amiliar f aot. In 
passing Castleton, where such boats ordinarily lie, the practice is to 
slow down in order to diminish this danger. After passing Castle-^ 
ton, and before reaehing the place where the libelant's barge lay, it 
was usual to proceed at the ordinary speed of that région. In this 
case the pilot of the Drew, seeing the lights of the barge ahead, and 
that they were moving, continued his slow rate unjtil abreast of the 
barge, when he resumed his former usual speed. The libelant's tes- 
timony, that the Drew -approached at her usual speed, is, I think, dis- 
proved by the claimants' witnesses. I cannot doubt, however, that 
as the Drew approached, signais requiring spécial caution on her part 
were given from the barge by shaking a lantern repeatedly. The 
libelant's witnesses testify that this waa done three separate times 
before the Drew reached her. The pilot of the Drew could not bave 
failed to understand, from the ordinary lights of the barge which he 
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sàw before him, and whieh showed tbe barge in a dangerons place, 
tbat car© in.paBsing her was necessary ; and that he did so understand, 
is évident from his continuing under a slow bell longer than usual. 
The only question in the case is whether this was ail that was in- 
cumbent upon bim, considering that he knew the shallowness of tbe 
water tbere, and tbe danger to this barge tbrougb tbe suction and tbe 
swell which tbe Drew might cause in passing her. Tbe tug, sbortlj 
before the Drew reacbed the place, bad steamed away, though sbe 
waa of ligbter draught than the barge, beeause her pilot knew that it 
was dangerous for tbe tug to remain there. Tbe pilot of the Drew 
saw her steam away, leaving the barge in her dangerous situation, 
and the signais by sbaking tbe lantern on the barge were clearly vis- 
ible to tbe Drew. Tbe pilot of the latter was familar witb the shal- 
lowness of the stream at this point, and witb tbe liability of the Drew 
to do damage to beats agroand or nearly so, and tbat it was not usual 
for barges to be there during the passage of large steamers, Witb 
this knowledge, and seeing the ligbts of the barge in this improper 
and dangerous situation, and seeing the tug steaming away as the 
Drew approached, and the barge sbaking her lantern, I think the 
pilot of the Drew is fairly cbargeable witb notice that sometbing un- 
usual was tbe matter; tbat the barge was in a dangerous and help- 
less condition ; and tbat it was necessary for tbe steamer to do ail 
that was reasonably witbin her power to diminisb tbe danger from 
the suction and the swell incident to her passage. This was the only 
danger that could exist under the cireumstances. The Drew knew 
this, and knew, therefore, that it was to avert this danger that thèse 
signais and wamings were given. 

The évidence shows tbat tbe steamer might, without any diflSoulty, 
and without any danger to berself, bave gone a hundred yards further 
west than she did, and so much more distant, therefore, from tbe 
barge; and also that she inoreased her speed as soon as sbe got 
abreast of tbe barge, instead of waiting until the diverging Une of 
her swell bad passed tbe barge. Since thèse additional précautions 
were perfectly witbin the power of the Drew, and since tbe danger of 
the barge, and tbe necessity of caution, were suffioiently made mani- 
fest by ail the cireumstances of the case, I must hold the Drew cbarge- 
able witb fault. Being suffieiently notified of the particular danger 
to tbe barge from her swell and suction, tbe Drew cannot be absolved 
simply beeause sbe employed one means, viz., slowing, for averting 
the danger. Bhe was bound to use, not merely one means, but ail 
reasonable means in her power tbat might be in fact necessary to 
avoid tbe particular danger made known to her. Knowing the es- 
tent of her swell, she was bound to go far enougb off to prevent in- 
jury from it, wben there was plenty of room for her to do so without 
danger to berself; and to postpone any increase of tbat swell through 
an increase of her speed until sbe bad passed the barge so far tbat 
her retreating and diverging swell could no longer affeet the barge. 
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Had thèse àdditional précautions been taken, I thint no inijury to the 
barge would bave happened. 

In the case of The Daniel Drew, above cited, (13 Blatchf. 523,) 
■wbere the respective rights and obligations of suoh steamers nnder 
somewhat analogous circumstances are caréfully considered, the 
court, in absolving the steamer, makes spécial mention of the fact 
that "the Drew passed as near the eastem shore as it was safe for her 
to go;" and also that the tow in that case had given no signais to 
the steamer; and at page 528 it is clearly indicated that it is only 
•whenthe passing vessel "bas no reason to apprehend that she will 
do an injury," that she is to be held not responsible for such injuries 
as arise in her ordinary navigation. The circumstances of the prés- 
ent case are essentially the opposite in the particulars there empha- 
sized. The master of the Drew hère did bave knowledge, not only 
that the barge was in a dangerous position, but of the particular 
danger to be apprehended. He received signais of danger and could 
not bave misinterpreted them; and in the two particulars I bave 
mentioned he did not use the meàns easily witbin his power to avoid 
doing injury. Such negleot bas, I think, beén always held, and for 
the protection of life and property ought always to be held, a fault 
sufi&cient to charge the vessel with responsibility for the loss. The 
Morrisania, 13 Blatchf. 512; The G. H. Northam, 7 Ben. 249; The 
Syracuse, 9 Wall. 672. 

Both, therefore, being foand in fault, the libelant is entitled to one- 
half his damages, with costs. 



The Nacooohee, etc. 

{District Court, 8. D. New York. January 32, 1885.) 

1. CoLMSioN — Steamer and Sailtno Vessel. 

A collision between a steam-vessel and a sailing Vessel in a fogcannot be 
justifled on the plea of inévitable accident, unless it appears that botU parties 
, hâve endeavored by ail means in their power, with due care and a proper dis- 
play of nautical skill, to prevent the collision. 

2. Samb— DuTT OF Steamer. 

A steamer is bound to make ail available use of her helm, et her engines in 
backing, and of an alert lookout, and a moderato speed, in a fog, to avoid col- 
lision, together with spécial care, when known to be in the vicinity of the sail- 
ing vessel's course. 

3. Samb— DuTY OF Sailing Vessel. . 

A sailing vessel is also bound, under rule 24, to change her course if she is in 
immédiate danger and can thereby avoid collision, and is in fault for not do- 
ing so when she has sufflcient time and opportunity ifter the cjourse df the 
steamer is clearly flxed and visible. ; • 

4. Bamb — Case Statbd. ■ t - ' , 

The steamer N., ofl Cape May, upon a course N. % B j in a fog, àt about 
1:30 p. M., passed the schooner L. T., sailing N. N. E., about 300 yards éastward 
of ter, Each was seen from the other, and their horn and whistle Were heard. 
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Half an hour af terwarda the steamer, hearing cries of distress abeam, put at)out 
until 8he headed S. 8. E., and shortly after heard the horn of the schooner, and 
at about the same time saw her sails about 300 yards distant, a little on her own 
starboard bow. She had been going half-speed ail the time, making froni 6 to 7 
knots. She immediately reversed her engines. The schooner waa struck on 
her port quarter, about 10 feet from the tattrail, and sunk a few moments af ter- 
wards. Tlie stearaer's lookout was not produoed. He did not report the 
schooner at ail, and the steamer's helm wasnotchanged. i/éW,thatthe steamer 
■was liable for not observing specially the précautions required by the known 
proximity of the schooner, for excess of speed, for want of proof of an alert 
lookout, and for not making any use of her helm to avoid the collision. 

S. Samé— MoTUAL FadlT— Damages Dividkd. 

It appearing that on the schooner there were 14 men below, including the 
offlcer in charge of the watch, aud only two men on deck, viz., one at the wheel, 
and one forward doing double duty as lookout and blowing the horn, held, to 
be short-handed and négligent navigation in a fog. A.nd it being clearly per- 
ceptible to those on the schooner,, had the captain been on deck, that the 
steamer was going astern and not ahead, in time to hâve enabled the schooner 
by porting to havp avoided the collision, held, that the schooner was also in 
fault for not porling, aud the damages were divided. 

In Admiralty. 

S. Neivell and A. S. Sivazey, for libelants. 

John E. Ward and Wm. Wheeler, for.claimants. 

Brown, J. The libelants are the owners, officers, and crew of the 
fishing schooner Lizzie Thompson, which, on the sixteenth of April, 
1883, was returning from the south with a full fare of fish. At about 
2 o'clock of that day, it being clear overhead,.but a thick fog below, 
as the schooner was sailing at about the rate of four knots upon a 
course N.N.E., with the wind S. S.E,, she was run intoby the steamer 
Nacoochee, which struck her aft of the main chains, on the port 
quarter, about 10 feet from the taffrail, causing her to sink a few 
minutes afterwards. The steamer Nacoochee is a propeller of about 
3,000 tons burden, and about 300 feet, long. She was bound from 
Savannah to New York. At about 1 : 30 p. m. she was upon her usual 
course of N. J E., off Cape May, about 10 miles to the S. E. of the Five 
Fathom light-ship, and going at "half-speed," under one bell, when 
she overhauled the schooner, and passed to the eastward of her at a 
distance of two or three hundred yards. The fog-horn of the schooner 
was heard upon the steamer, and the steamer's whistle was {leard 
upon the schooner. At about 2 o'clock, the steamer having -up to 
that time kept her previous course of N. ^ E., repeated cries of dis- 
tress were thought to be heard by the captain, and others on board the 
steamer, on their starboard beam. After some conférence with respect 
to thèse cries, and several persons agreeing as to their apparent char- 
acter, the steamer's helm was put hard to port, and she swung round 
until she reached a course of S. S. E.,wheaherhelm wassteadied; and 
about that time, or very shortly afterwards, the schooner's fog-horn 
was heard, and her sails, almost at the same time, appeared through 
the fog a little on the steamer's starboard bow, apparently two or three 
hundred yards distant. Orders were immediately given by the captain 
to stop and reverse at full speed, and thèse orders were obeyed. No 
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change was made in the sleamer's helm, and the Bchooner kept her 
course. The steamer's forward motion was nearly stopped at the 
time of the collision, but not enough to prevent her penetrating two 
or three feet into the schooner, and sinking her, as above stated. In 
swinging about the steamer changed her course about 12 points. The 
évidence showed that, going full speed, under a hard a-port helm, she 
■would complète a circle of about half a mile diameter. At half-speed 
such a circle would be somewhat larger. She would make this change 
of 12 points, therefore, at half-speed in some 5 or 6 minutes. This 
does not vary much from the gênerai estimate of the steamer's wit- 
nesses that the cries were ûrst heard about 15 minutes before the 
collision. 

As there was nothing extraordinary in the circumstances under 
which this collision occurred, the wind being moderate, the sea calm, 
and nothing but fog to embarrass the navigation of the steamer, she 
must be held in fault, unless she satisfies the court by clear proof that 
she did ail that was reasonably possible on hër part to avoid the col- 
lision, or clearly shows the collision to hâve been the sole fault of the 
schooner. ïhe plea of inévitable accident cannot be sustained, say 
the suprême court in the case of The Clarita, 23 Wall. 1, 13, "un- 
less it appears that both parties hâve endeavored, by ail means in 
their power, with due care and a proper display of nauticàl skill, to 
prevent the collision." Union Steam-ship Co. v. New York é Va. S. 
S. Co. 24 How. 307; Sampson v. U.S. 12 Ct.C1.480; The Colorado, 
91 U. S. 692; Maclaren v. Compagnie Française, etc., L. E. 9 App. 
Cas. 640, 647, In my judgment the steamer in this case does not 
satisfactorily clear herself of fault. 

1. Her speed, as I feel bound to hold, was in excess of the "moder- 
ate speed," which, under rule 21, the circumstances required. There 
is some gênerai évidence on her part that this speed was less than six 
knots, and that it was as little as would keep steerage-way upon her. 
I am not satisfied as to the exactness of this testimony. She was go- 
ing under a single bell at "half-speed," with 30 révolutions of her 
wheel per minute; 62 révolutions would give her an average speed of 
about 14 knots. I think she was probably going not much less than 
7 knots, which her propeller indicated ; and, even if her speed was but 
6 knots, she bas not satisfactorily proved that this speed was neces- 
sary to keep her under control in a calm sea and a moderate wind. 
Mère gênerai testimony that half speed is necessary to keep steerage- 
way is insufficient. This plea is frequently made ; but it is not ad- 
mitted to clear the vessel in the absence of more spécifie proof. If, at 
the speed she was running, she was not able to avoid running down 
a sailing vessel, visible 300 yards off, the speed was not "moderate," 
within the meaning of rule 21. The Pennsylvania, 19 WaW. 125; The 
Eleanora, 17 Blatchf. 88; Léonard v. Whitwill, 10 Ben. 647. 

2. There is reason to believe that there was a failure of the look- 
out on the steamer to perform bis duties. It is said that there was 
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a man on daty forward; aa Ipokout; but it does not appear that the 
schooner was reported by him at ail. He had disappeared "when the 
libel was fiied one moQth afterwards, and lias not been found; and 
bis naine, even, haa not been discovered. If the fog was as dense as 
represented, the lookout owght \o bave been doubled. The Colorado, 
91 U. S. J92, 698. Çonsidering that the steamer was nearly stopped 
at the time of the collision, it may be reasonably inferred that, had 
the schooner been , reported as soon as she could hâve been seen by 
an alert lookout forward, the steamer would hâve been stopped in 
time toayert the collision. 

, 3. The steamer had cause for spécial caution in reforence to this 
schooner. Only about half an hour previous the steamer had passed 
her and hauled to the westward ; and when the steamer nearly 
doubled upon her course so as to go S. S. E., it was évident that she 
would again cross the sçhooner's track, and that the schooner could 
not be far from her. This knowledge of the sçhooner's proximity, 
and th&t her track would be crossed very soon, bound the steamer to 
spécial précautions to avoid her; but no spécial précautions were ob- 
served. 

4. I am not satisfied in another respect, namely, that the steamer, 
upon reversing her engine, did not change her helm at ail. She was 
still mpvihg forward tbrough the water, and at first was going at the 
rate of at least six knpts; and, though a change of helm on a propel- 
1er, when the serew is baoking, bas much less effect than on a side- 
wheel steamer when backing while the ship is still moving ahead, it 
bas never been proved before me in any case, and was not proved in 
this case, that a change of helm would hâve had no effect whatever, 
so long as the vessel had forward motion. The steamer struek the 
schooner about 10 feet only from the taffrail. A very slight change 
of the steamer's course to starboard would bave avoided the schooner 
altogether. She was bound, therefore, to change her helm, in order 
to obtain whatever help that change might bave given her. I cannot 
resist the conviction that by so doing this collision would bave been 
averted. 

On thèse grounds I must hold that the steamer bas not cleared 
herself from responsibility by showing that she did ail that was rea- 
sonably within her power "to keep out of the way," as rule 20 re- 
quires. I cannot, however, exempt the schooner from blâme. There 
were 16 men aboard. AU except two were below, including the cap- 
tain and mate. There was but one man forward, wbo was charged 
with the double dutiesof a lookout and of blowing the horn; and but 
one man astern, a youth of 20 only, at the wheel. This was too 
short-handed, and was olearly négligent navigation in a fog. The 
Eleanora, 17 Blatchf. 103. The captain came on deck only when he 
heard the cry, "A steamer is coming into us !" When be got on deck, 
the steamer must bave been near, for he says he saw no chance then 
io avoid a collision; yet the steamer must bave been first visible from 
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a minute to a minute and a half before the collision. He says he 
told the wheels-man to keep her course ; but during the half minute 
before the collision it was clear that the steamer could not be going 
ahead of the schooner. The captain of the steamer oalled out "to 
luff." The call was not heard. Had he ported, however, the schooner 
being small, of but 73 tons register, easily handled, andlufSng quickly, 
Icannot doubt she would hâve gone clear. Had the captain or the 
mate, whoever was in charge of the watch, been upon deck at the post 
of duty when the steamer was first discovered or discoverable, some 
300 yards distant, he would hâve had time to observe her course, and 
to perceive that she was going astem, and that by porting he could 
avoid her. Though rule 23, in gênerai, requires a sailing vessel "to 
keep her course," it does not apply so as to justify running into an- 
other vessel when a change of helm will avoid her, and when there is 
clearly reasonable time and opportunity to do so. In that case, rule 
24 requires a departure from rule 23 in order to avoid immédiate 
danger. Section 4233; The Anglo-Indian, 2 Mar. Law Cas. 239; 1 
Maude & P. Shipp. 604; The Florence P. Hall, 14 Fbd. Kep. 408, 
415; The Negaunee, 20 Fed. Eep. 918; The G. G. VanderhUt, 1 Abb. 
Adm. 361 ; The New Champion, là. 202, ; 

Thèse faults of the schooner I must consider, therefore, as directly 
contributing to this collision; and for this reason the schooner must 
also be held to blâme, and entitled to reeeive but half her damages, 
with costs. An order of référence may be taken to ascertain the 
amouut. 



The Mabtino Cilbnto, etc. 
{Dielrict Court, 8. D. New York. January 5, 1885. 

1. Mauitimb Lœk — Limitation op Actions — Stalb Claims. 

Where no claims of subséquent purchasers, lienors, or incumbrancers are în- 
volved, a maritime lien for damages will not be deemed stale or barred by lapse 
of time, through a deJay of two years in flling the libel, merely on the ground 
that some witnesses hâve in the mean time beea lost by the respondents. 

2. Collision at Pibr — Projecting Boat. 

Where a bark fastened to spiles along a bulk-head within the slip was sought 
to be pulled out of the slip astem, but owing t ■ some neglect in clearing her 
head-lines her bows stuck fast and her side was swung round by the tide so as 
to collide with and injure the libelant's boat, which projected about 30 or 40 
feet across the end of a short pier a little outsido of the bark, lidd, that the 
bark was wholly at fault, and the projection beyond the end of the pier was 
not, under the circumstances, négligence in the libelaat. 

In Admiralty. 
J. A. Hyland, for libelant. 
Ullo, Ruebsamen é Hubbe, for claimants. 

Brown, J. On the thirtieth of April, 1881, the libelant's canal- 
boat Manitoba was lying across the end of a short pier at the foot of 
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Pearl street, Brooklyn, her bowB projecting some 30 or 40 feet below 
the end of the pier. The bark Martino Cilento had been lying in the 
slip immediately below, along-side the bulk-head, her bows being up 
river and near to the corner formed by the projection of the short 
pier, and therefore lapping somewhat the bows of the Manitoba, and 
but a short distance inside of hor. For the purpose of moving the 
bark out into the stream, a steatn-tug had attached a iawser to her 
stern; and upon a signal from those on board the bark, the steam- 
tug started up to pull her asterti and out into the river, but through 
some mistake the bow-lines of the bark were either not cast oflf, or 
got caught upon the spile at her bows, and before she could get elear 
her side was swung upward by the tide against the libelant's boat and 
did some damage, for which this suit is brought. 

The libel was not filed until April 17, 1883, nearly two years after 
the injury. By that time nearly ail the persons who were on the 
bark at the timeof the accident were beyond the reaeh of the vessel. 
The first mate, who was présent at the time, was, however, procured 
and examined. While, under such circumstances, the libelant's évi- 
dence must be rigorously scrutinized, and interpreted against him on 
ail doubtful points, and while some of the testimony présents points 
for criticisra, I cannot, on the Tvhole, doubt that some injury was 
caused to the libelant's boat; and that it arose wholly from the fact 
that the bow-!ine of the bark was not properly cast off, and that the 
bark. must be beidliable, therefore, for her négligence in this respect. 

It is urged that the olaim should not be entertained, on account of 
the lapse of two years before the libel was filed, most of the bark's 
witnesses in the mean time having passed beyond reach. It is shown 
that the bark during thèse two years had been in New York four dif- 
férent times, remaining from two to three weeks cach time, and that 
the libelant, therefore, had opportunity to commence hig suit earlier. 
For the libelant, it is shown that quite soon after the damage arose he 
placed his claim in the hands of his proetors, who reported to him that 
they were unable to find the bark; that he was afterwards absent from 
the State about a year; and that he caused the arrest of the vessel 
upon her first arrivai hère that became actually known to him. I do 
not know of any précèdent for holding, nor do I think it would be rea- 
sonable to hold, that a claim is barred under such circumstances for 
no other reason than the possible loss of some testimony that might 
hâve been obtained by the respondents if the suit had been brought 
sooner. There bas been no change in the ownership of the vessel, 
and there is no question of priority as respects subséquent lienors. 
In a suit in personam the owners would clearly be liable; and any 
loss or inconvenience through the difficulty of procuring ail the évi- 
dence they might désire ■virpuld be felt as much in a suit in personam 
as in this suit in rem. The difficulties arising from the partial loss 
of testimony through the disoharge of seamen are of constant occur- 
rence in admiralty causes; but thèse difficulties alone bave never been 
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deemed a suffi cient gronnd for limiting a libelant's lien to the period 
of his first or second opportunity of enforcing it. The cases oited by 
the claimant's counsel turn wholly upon the equities of subséquent 
purchasers or subséquent inoumbrancers, and manifestly rest upon a 
wbolly différent principle. The case of The Columbia, 13 Blatchf. 
521, illustrâtes the distinction. ïhere, in a case of lâches much 
greater than this, where there was no excuse for a delay of three and 
one-half years before the libel was filed, the libelant's daim was 
postponed to the intervening mortgage, but was sustained as against 
the owners; and a decree in personam rendered against them. See 
The Bristol, 11 Fbd. Eep. 156, 163, and cases there cited. 

There is no sufficient évidence to charge the canal-boat with nég- 
ligence contributing to the damage. She was discharging, as is to 
be inferred, in the ordinary manner, by lying across the end of the 
pier; and, in order to discharge from her after-hatch, the boat had 
to be brought down so tbat her bows projected some 30 or 40 feet 
below the Une of the pier. When the bark was about to be moved 
out by the tug, the ciroumstances of the situation were not such as 
to indicate any danger to the canal-boat, or naturally or reasonably 
to call upon her to remove from her position. That this was under- 
stood by both is to be inferred from the fact that no notice was given 
by the bark that she was about to remove, or that any further pré- 
cautions were required on the part of the canal-boat. There was, 
in fact, plenty of room for the bark to be pulled out astern in the 
mode attempted, and no iujury would bave happened had the liues 
been properly cast off. The case is wholly différent, therefore, from 
that of The City of Pans, 14 Blatchf. 531, where the tug-boat had no- 
tice of danger to herself, was improperly secured, and, by her own 
change of position, contributed to the collision. It is equally unlike 
the cases of The Gammi, 17 Fed. Kep. 271, and Shields v. The Mayor, 
18 Fed. Rbp. 748, where the bows projected beyond the pier at which 
steamers were aeoustomed to land. Decree for the libelant, with 

COStB. 



The Alvhna, etc. 
(Distn'ef, Court, 8. D. JNew York. December 30, 1884.) 

BEAMEÏT'S WAGES— FoRFBITniîE— iMPROPBR LANGnAGK— lKSmîORDINA.TION— AR- 
RBST—DlSCIPLTNB— DESERTION, WHBN JUSTIFIABLE. 

Where the second mate reported a seaman for disobedience to thu captain, 
at the game tirae telling the captain that if the seaman was not discharged he 
would leave the ship, and the captain thereupon ordered the mate to go to his 
room, and consider himself under arrest for mutinons language, held, that the 
master's order was not cruel or oppressive treatment, but legitimate and proper 
correction raildly administered, and Ihat the second mate, in afterwaids desert- 
ing the ship, left without jusiiâable cause, and that his wages were forfeited. 
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^ In' Admiralty, 

Hyland é Zabriskie, for libelant. 

McDaniely Wheeler é Souther, for claimant. 

Bbown, J. The libelant shipped as second officer on board the 
Alvena. In the course of the voyage, while at Port Antonio, he re- 
ported to the captain the fact of the disobedience of the mate's orders 
hy one of the seamen. The second officer has authority to give or- 
ders to sailors, and it is expected that sailors shall obey them. When 
reporting the disobedience, the mate told the captain that if the sea- 
man was not discharged he would not romain on the ship. The cap- 
tain replied that that was mutinous language, and directed the mate 
to go to his room and consider himself under arrest. The mate, not 
long after, left the ship without the permission or knowledge of the 
master, taking his effeots with him, and intending not to return; and 
the ship continued her voyage without him. The mate's language 
was clearly that of insubordination. It was the business of the cap- 
tain to investigate the charge of disobedience, and to détermine the 
matter according to his own judgment. The mate's language was, in 
effeot, dictation to the captain what his décision must be, or that he 
(the mate) would otherwise leave the ship. This was plainly derog- 
atory to the master's authoritj', and incompatible with proper sub- 
ordination and discipline. The master's reply, and his direction that 
the mate go to his room and consider himself under arrest, were le- 
gitimate and appropriate rebuke, and correction mildly administered. 
The intelligence of the mate leaves him no excuse for his improper 
assumption to dictate to the master, through a threat of désertion if 
his wishes were not observed. 

In behalf oî the libelant it is urged that leaving the ship for justi- 
fiable cause is not such désertion as incurs aforfeiture of wages; and 
that cruel and oppressive treatment on the part of the master is justi- 
fiable cause for leaving. Sherwood v. Mcintosk, 1 Ware, 109, 119; 
The America, Blatchf. & H. 185; 2 Pars. Shipp. & Adm. 98. It is 
urged that the captain's ordering the second mate to go to his room and 
to consider himself under arrest for such a cause, upon his reporting 
a seaman's disobedience, was cruel and oppressive treatment, within 
the prinoiple above cited. But that principle is inapplicable hère. 
When the seaman is held justified in leaving the ship, it is because 
the master is guilty of a gross abuse of his powers, and of a violation 
of the implied terms of his contract with the seaman, which are équiv- 
alent to a discharge. The cases in which this rule is applied are 
cases only where the personal safety of the seaman is in some degree 
threatened, or cases that involve such gross dégradation as is clearly 
beyond the legitimate exercise of the master's authority. They do 
not apply to that meré wounding of self-love, and to that humiliation 
of a sensitive spirit, which are more or less involved in ail disciplinary 
punishments, whether light or eevere. The very efficacy of such pun- 
ishment dépends chiefly upon thèse moral and personal sensibilîties. 
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In thife êâse I see nothing in the captain's eonduct beyond tlie boands 
of legitimate and appropriate correotion. It is not denied that the 
mate's leaving the ship Bubseqaently was with the intention not to 
return. His cause for leaving was not a justifiable one, and the un- 
paid portion of his salary must be, therefor^i, held forfeited. Libel 
dismissed, with costs. 



The C. B. Sanfobd. 

[District Court, D. JSev) Jersev. January 27, 1885. ) 

L Admtraltt Practice— Codntek-Claim— Akswbh. 

In à suit for materiala furnisbed and repairs raade to a steam-tug, the owners 

may set up, in thcir answer, as a counier-claim an indebtedness due them by 

the libelants for pulllng off of a marine railway belonging to libelants a steam- 

ship, and conveying to such rail way a ha wser, for that purpose, at their request. 

2. Same— Admikalty RuiiB 53 — Ckoss-Libels. 

Such a counter-claim cannot be set up by cross-libel under admhralty rule 53, 
as that rule applies otuy to counter-claims arising out of the same cause of ac- 
tion for which the original libei is flled. 

Libel in rem. 

Flavel McGee, for libelant. 

E. L. Campbell, for respondent. 

Nixon, J. This is a suit f or materials furnisbed and repaira made 
to the steam-tug C. B. Sanford. The respondents, the Narragansett 
Transportation Company, intervènes as owners of the tug, and iiles 
an answer admitting the libelant's claim, but setting up that when 
the repairs were made the libelants were indebted to the owners of 
said tug in a large sum of money, for services rendered to libelants, 
at their request^ in and about the pulling off from a marine railway 
of said libelants at Chfton, Staten island, the steam-ship Professer 
Morse, and in going for and conveying to said railway a hawser for 
such purpose, and praying that the libel may be dismissed, and that 
a decree may be entered in favor of respondents for $6.15, the excess 
of its counter-claim over the claim of the libelants. The proctors for 
the libelants hâve excepted to so much of the answer as allèges the 
counter-claim or set-off, and especially to the prayer for a decree 
in favor of the respondents for the excess of such counter-claim. 
The exception présents the question whether, by the rules of the ad- 
miralty practice, such a set-off may be made in the answer, and cbn- 
sidered by the judge in reaching a final decree on the pleadings. It 
is certainly not a case for a cross-libel. An examination of the fifty- 
third admiralty rule, allowing crosB-libels, shows that they are only 
to be filed upon counter-claims arising out of the same cause of action 
for which the original libel was filed. See Crowell y. The Theresa 
Wolf, 4 Fed. Ebp. 152; Cohen, Adm. 257. 
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The daim of the respondents in the présent case is for an admi- 
ralty service, but it bas no connection with the libelant's bill for ma- 
terials and repairs. In determining the question we get no help from 
the practice of the common-law courts. The right of set-off in thèse 
tribunals is derived from the statute law. The practical inconven- 
ience of not allowing défendants in common-law actions to put in a 
counter-olaim to the plaintifif's demand was early felt in the colony of 
New Jersey. In the eighth year of the reign of George I., to-wit, on 
May 5, 1722, the colonial assembly, setting at Perth Amboy, passed 
an "act for preventing multiplicity of suits," with the foUowing pre- 
amble, which reveals the existing evil, whioh the législature desired 
to remedy : 

" Whereas, many vexations suits hâve been brought by troublesome and lit- 
igious persons when, upon just balance of amounts, there bas been nothing 
due, or, perhaps, the plaintiff overpaid, — there being no law empowering jus- 
tices and juries in such cases to balance accounts, — and the défendant can hâve 
no remedy but by cross-action," etc. 

The act which followed the above preamble not only permitted 
but required the défendant, in a suit for money due, to plead any set- 
off or counter daim which he might hâve, and it authorized the court 
when the offset exceeded the plaintiff's demand, to give judgment 
in favor of the défendant. This was seven years in advance of the 
English statute of 2 Geo. IL c. 22, § 13, which simply permitted the 
défendant, but did not compel him, to plead an offset in the courts 
of common law ; but the practice in admiralty foUows the civil law, 
which allows such counter-claim, without regard to législation by stat- 
ute. Cooper translates Liber 4, tit. 6, § 30, of the Institutes of Jus- 
tinian as follows : 

"In ail actions of good faith a full power is given to the judge of calcu- 
lating, according to the rules of justice and equity, how much ought to be 
restored to the plaintiff; and, of course, when the plaintiff is found to be in- 
debted to the défendants in a less pum, it is in the power of the judge to al- 
low a compensation, and to condemn the défendant in the payment of the 
différence." 

And in section 39, "De Compensationibus," we hâve the same state- 
ment repeated: 

"When a compensation is alleged by the défendant, it generally happens 
that the plaintiff recovers less than his demand, for it is in the power of the 
judge, as we hâve before declared, to make an équitable déduction from th^ 
demand of the plaintiff of whatever he owes to the défendant, and to con- 
demn the défendant to the payment only of the remainder." 

The set-off therefore will be allowed. With regard to the other 
prayer of the answer, that a decree may be rendered for any excess 
of claim found due to the défendant, I think the right of authority 
gives to the judge the right to exercise such power; but the question 
bas not arisen in the case, and it will be time enough to décide it 
when it arises. An order will be signed overruling the exceptions. 
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GoLDSMiTH V. GiLLiLAND End others. 

{Circuit Court, D. Oregon. February 13, 1886.) 

1. Equity Jurisdiction of THE National Coubts — Btatb Laws. 

The equity jurisdiction of the national courts, and the mode of procedupa 
therein, exists indepeudently of state laws, and cannot be limited or restrained 
by them. 

2. BiGHT GiVBN BT StATE LaW. 

A right given by a state law, that is properly the subject of a suit in equity, 
may be tbereby enfoiced or protected in the national courts. 

8. CBRTAINTY in THE DESCRIPTION DP PrBMISES IN A BlLL. 

One-eightli of an undivided tract of land is not dtstinguishable from another, 
and in a suit to détermine an adverstî claim to three such eightlis, there cannot, 
in the nature of things, be any more certain or deflnite description of them 
than that. 

4. Suit to Détermine an Adverse Claim to Real Propektt. 

In a suit to remove a certain cloudonthe title to real property, it must ap- 
pear from the bill that there is such a cloud, and in what it consists ; but in a 
suit brought under section 600 of the Oregon Code of Civil Procédure to dé- 
termine an adverse claim to such property, whether it casts a cloud thereon or 
not, it is not necessaiy to state the nature or circumstances of the defendant'a 
claim, but it is sufflcient to allège that the défendant wrongfully maltes such 
claim, and call upon him to set it forth in bis answer, and submit its validity 
to the judgment of the court. 

5. Person rN Possession Mbrelt. 

A person in the mère possession of real property cannot malntain a suit to 
détermine an adverse claim thereto, but it must also appear that he is in pos- 
session under some claim of right or title. 

6. Sïatement dp Plaintiff's Casb. 

Generally, it is sufficient for the plaintifl in such suitto allège his possession, 
and the nature of his estate or interest in the promises, together with the source 
of his right or title ; but when, as in many cases, there is reason to believe that 
the rightf ulness of the défendants' claim dépends on the validity or eiîeot of 
some link in the plaintilï's chain of title, it is convenient, and may be neces- 
sary, to state the circumstances thereabout fully and in détail, so as to prevent 
the necessity of future amendments, and to promote the progress and dispatch 
of the case. 

Suit to Détermine an Adverse Claim to Eeal Property. 

James F. Watson, for défendants. 

James K. Kelly and George H. Durham, for défendants. 

Dead-ï, J. This suit is brought by the plaintifif, a citizen of New 
York, to hâve his title to an undivided interest in certain real prop- 
erty, situate in Multnomah county, Oregon, quieted, as against a claim 
of the défendants, who are citizens of Oregon, that they hâve an es- 
tate or interest therein adverse to him. It appears from the bill that 
the property in question is the undivided five-eighths of the E. J of 
the Danford Balch donation, numbered 58, and containing 172.96 
acres, the same being parts of sections 28, 29, 32, and 33, of town- 
ship 1 N., and range 1 E. of the Wallamet meridian. It is alleged 
in the bill that the plaintiff is the owner in fee of said undivided five- 
eighths, and that he "deraigns his title" thereto "by a good and suffi- 
cient chain of mesne conveyances" from "the donation claimants;" 
that from October 4, 1870, until December 31, 1883, the plaintiff and 
v.22F',no.l5 — 55 
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his grantors "were seized and possessed of the premises," and "the 
same were in the open, actual, and notorious possession of the plain- 
tifif, and held by him adversely to ail persons;" that the défendants 
claim an interest in three of said five-eighths adverse to the plain- 
tiff, but, in fact.tbey hâve no interest therein, and their daim to that 
effect "is illégal, wrongfui, and unjust and prejudicial to the rights 
of the plaintiff;" and that the value of said three-eighths is more 
than $5,000. The plaintiff then asks that the défendants "may be 
required to set forth the nature of their claim," and that it may be 
determined by the decree of this court that the défendants hâve no 
interest in said three-eighths, and that the title of the plaintiff tbereto 
is valid. 

The défendants demur to the bill separately ; but the demurrers 
were argued and submitted as one. Taken together, the causes of 
demujrrer specified therein are thèse : (1) The three-eighths in which 
it is alleged the défendants claim an interest are not identified or 
designated with sufficient certainty ; (2) that it does not appear from 
the bill what claim the défendants make to the property in question, 
or that the plaintiff is ignorant of the nature of the same, or that the 
défendants hâve or claim any writing that constitutes a cloud on the 
plaintiff's title to any part of the premises. This suit is in the nat- 
ure of "a bill of peace," and is founded especially on section 500 of 
the Oregon Code of Civil Procédure, which provides : "Any person 
in possession, by himself or his tenant, of real property, may main- 
tain a suit in equity against another, who claims an estate or inter- 
est therein adverse to him, for the purpoSe of determining such claim, 
estate, or interest." The equity jurisprudence of the national courts, 
and the mode of procédure therein, exists independently of sfcate laws, 
and cannot be limited or restrained by them, (17. S. v. Howland, é 
Wheat, 115 ; Boyle v. Zacharie, 6 Pet. 658 ; Gaines v. Relf, 15 Pet. 14; 
Green's Adm'xv.Creighton, 23How. 105; Paynev. Hook,7VfaA]. 4:30;) 
but when a right that may properly be enforced or maintained by a 
suit in equity only exists under and by virtue of a law of a state, 
nevertheless, this court will entertain such suit and furnish the nec- 
essary relief, provided the case is otherwise within its jurisdiction. 

In Clark v. Smith, 13 Pet. 195, it was held that the Kentucky act 
of 1796, after which this section 500 and other like statutes were 
probably modeled, which authorized any person having both the title 
and possession qf land to maintain a suit in equity against any other 
person setting up a claim thereto, might be enforced in the proper 
circuit court of the United States. See, also, to the same effect, 
Fitch V. Creighton, 24 How. 159; Smith v. Railway Go. 99 U. S. 398; 
and Ex parte McNiel, 13 Wall. 236. In this latter case, Mr. Justice 
SwAîNE, in speaking for the court, says : 

"A state law eannot give jurisdiction to any fédéral court; but that is not 
the question. A state law may give a substantial right of such a character 
that where there is no impediment arising from the résidence of the parties 
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the right may be enforced in the proper fédéral tribunal, whetlier it be a court 
of equity, of admiralty, or o£ common law." 

The objection to the bill that it does not indicate with sufficient 
certainty what three-eighths of the property the défendants claim is 
not well taken. In this respect it is as certain as the nature of the 
subject will permit. It is, in effect, that the défendants claim three of 
the five-eighths belonging to the plaintiff. But thèse eighths are ail, 
as yet, only undivided portions of the whole. Bach extends to every 
part of the whole, and is in nowise distinguishable from any other 
until partition is made. 

When a suit is brought to remove a certain cloud from the title of 
the plaintifip, in the nature of things it must be sho-wn in the bill 
that there is such a cloud before relief can be given against it. In 
such a case the bill must, in addition to the writing or matter which 
constitutes the alleged cloud, state the facts which give it apparent 
validity as well as those which tend to show its actual invalidity. 
Tealv.Collins, 9 Or. 91. But, in a suit brought under section 500 
aforesaid, the plaintiff is not required to state the nature or circum- 
stances of the defendant's claim, or to deny knowledge thereof, but in 
this respect he is only bound to allège the making of such claim, and 
that it is wrongful, and call upon the défendant to set it forth in bis 
answer, and submit its validity to the judgment and détermination 
of the court. And this is so, even if such claim rests on or grows out 
of a writing which, unexplained, constitutes a cloud on the plaintiiï's 
title. The plaintiff may, in any case, avail himself of the statute ; 
and, after alleging that the défendant claims some interest or estate 
in the premises in question adverse to him, call upon him to state the 
nature and circumstances of the same. Teal v. Collins, 9 Or. 91 ; 
Stark v. Starrs, 6 Wall. 410; Hollandw. Challen, 110 U. S. 25; S. 
G. 3 Sup. et. Eep. 495; Marot v. Germania, etc., 54 Ind. 39; Jeffer- 
sonville, etc., R. Co. v. Oyler, 60 Ind. 392. 

This is not only in aecordance with the language and purpose of 
the statute, but it is the natural and orderly mode of proceeding in 
which each party states bis own case. The claim of the défendant 
should be better known to bim than to the plaintiff, and theref ore can 
be better stated by him. Of course, the plaintiff must allège that the 
défendant claims an interest or estate in the promises adversely to him. 
This is a part of the plaintiff's case, — the wrong done by the défend- 
ant to bis right, — but be is not called upon to state the nature or par- 
ticulars of snch claim, even if he knows them. Notwithstanding the 
statute says that any person "in possession" of real property may 
maintain a suit to détermine an adverse claim thereto, the better opin- 
ion isthat the mère "naked possession" is not suf&cieut, but the same 
must be accompanied by a claim of right or title. Stark v. Starrs, 6 
Wall. 410; Holland v. Challen, 110 U. S. 25; S. C. 3 Sup. Ct. Eep. 
495. And how far, or with what particularity the grounds of this 
claim of right or title should be set forth by the plaintiff is a question. 
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In Stark v. Starrs, supra, Mr. Justice Field says : "Sucli claîm or title 
must be exhibited in the proofs, and perhaps in the pleadings also, 
before the adverse claimant can be required to produce the évidence 
upon which he rests bis claim of an adverse estate or interest." In 
Holland v. Challen, supra, the conveyances showing that the plaintiff 
claimed title to the premises under a purchaser at a tax sale, appear 
to hâve been alleged in the bill. On demurrer to the same, beeause 
it did not state the nature or particulars of the defendant's adverse 
claim to the proporty, it was held sufficient. In delivering the opin- 
ion of the court, Mr. Justice Field says : 

"Undoubtedly, as a foundation for the relief sought, the plaintiff must show 
that he bas a légal title to the premises, and, generally, that title will be ex- 
hibited by conveyances or instruments of record, the construction and effect 
of which will properly rest with the court. Such, also, will generally be the 
case with the adverse estâtes or in terests claimed by others." 

On the argument an objection was taken to the bill ore tenus, that it 
did not sufficiently state the title of the plaintiff. As has been shown, 
the plaintiiï claims title by a reguiar chain of conveyances from the 
donees, of the premises, Balch and wife, under the donation act ; and 
also on the ground of adverse possession from October 4, 1870, to De- 
cember 31, 1883. Generally, I think it will be found sufficient for the 
plaintiff to allège his possession and interest, or estate, in the land, as 
that he is the owner thereof in fee for life or for years; and that he 
claims the same by a reguiar chain of conveyances from some recog- 
nized and undisputed source of title, as, the United States, or its donee 
under the donation act of September 27, 1850, without setting out 
such conveyances or stating them in détail. But when there is rea- 
8on to believe, as in this case and many others, that the rightfulness 
of the defendant's claim dépends on the validity or légal effect of some 
linkor links in the conveyances under which the plaintiff claims title, 
it is very convenient, if not necessary, that the statement of the plain- 
tiff's case should contain the facts fully and in détail at that point in 
the chain of his title where it conflicts with the claim of the défend- 
ant. By so doing the necessity of future amendments will be avoided, 
and the progress and dispatch of the case promoted. Now, it is fair to 
présume that if the défendant has a reguiar chain of conveyances 
from the donees of the United States, and the claim of the défendants 
is at ail worthy of this litigation, that there is an alleged or supposed 
defect or invalidity at some point in this chain of conveyances, from 
which it may be claimed that the title, instead of being passed on to 
the plaintiff, was diverted to the défendants. Every case in this par- 
ticular must stand on its own circumstances ; but, on the whole, I think 
itbestto allow the demurrer on this point; and it is so ordered. 
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Webstbb and others v. Mitchbll and others. 

{Circuit Court, D. Indiana. September 10. 1884.) 
CoiiiiATERAi, Skcurity— Agent Indobsing Notes pou PniNorPAi. — Insoltbnot 

— TrANSFBR OP BeCUKITY — RiGHTS OF HOLDERS OF NOTBS. 

0. & Co. made M. their agenl to scll lumber by contract, stipulating, among 
other things, that C. & Co. placed their stock of lumber in M.'s hands, at rates 
and on commissions stated, and " tbat ail stock, and accounts or notes outstand- 
iag or thereafler made, and ail future shipiiients, shall. be aud are collatéral 
security to M. for any and ail notes or accuptances heretofore given by him to 
O. & Co., or any notes or acceptances hereafter given by him to them." M., 
under this arrangement, made his note to C. & Co. for $1,000, whichthey In- 
dorsed to W., and on the same day a note for $500 was made and indorsed to P.; 
M., though in form the maker, being in fact the surety for C. & Co., for whose 
accommodation the notes were made. On the same day, C. & Co., with M. as 
surety, made their notes to S. for $2,000, payable in equal jnstallments, in 6.0, 
75, 90, and 120 days afler date. Subsequently, M., as agent of 0. & Co., by 
writing. reciting the Indcbttdness to S., transferred to him certain of the lum- 
ber, etc.; said S. to sell i^aid lumber, etc., and to apply the proceeds to the pay- 
ment of the notes. At the time of the transfer, C. & Co. and M. were insolvent, 
as fcj. knew. S. realized $2,000 from the sale of the property. Eeld, that the 
property in the hands of M. was impresaed with a trust in favor of the holders 
of the notes, and could not, after the insolvency of 0. & Co. and M., be trans- 
ferred to one of the eestuis que trust to the préjudice of the others, and that S. 
should aocount to W. and P. for a proportionate amount of the sum realized 
from the goods so transferred. 

In Equity. 

P. A. Randall, for plaintiffs. 

Coombs, Morris é Bell, for défendants. 

Woods, J. The facts in this case are thèse: 

Some time before October 31, 1876, Crossette, Graves & Co., of Grand Rap- 
Ids', Mlchigan, made Daniel Mitchell, of Marion, Indiana, their agent to sell 
lumber at Marion, and on that date made with him a contract, whereby the 
agency was extended until June 1, 1877; and it was stipulated, among other 
things, that Crossette, Graves & Co. placed their stock of lumber, lath, and 
shingles m ilitchell's hands for sale at rates and upon commissions stated, 
and "that ail stock and accounts, or notes outstanding, or thereafter made, 
and ail future shipments, shall be and are collatéral security to the said Dan- 
iel Mitchell for any and ail notes or acceptances heretofore given by him to 
said Crossette, Graves & Go., or any notes or acceptances hereafter given 
by him to them." On January 11, 1877, Mitchell, under this arrangement, 
made his note to Crossette, Graves & Co. for $1,000, which they indorsed to 
the complainant Webster, and on the same day a like note for $500 was made 
and indorsed to the complainant Price; Mitchell, though in form the maker, 
being in fact surety for Crossette, Graves & Co., for whose accommodation 
each of the notes was made. On the same day, January 11, 1877, Crossette, 
Graves & Co., with Mitchell as surety, made their notes to the défendants 
Sweetzer, for $2,000, payable in equal installments, maturing in 60, 75, 90, 
and 120 days, respectively, after date. On January 27, 1877, Mitchell, as 
agent for Crossette, Graves & Co., by a writing signed and acknowledged, 
wherein référence is made to the contract of agency aforesaid. and to the in- 
debtedness to the Sweetzers, evidenced by said notes, did "sell, transfer, and 
deliver to Sweetzers certain lumber, latli, and shingles, more partieularly de- 
scribed in an itemized statement thereto attached and made part thereof. 
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marked • B,' said Sweetzers to sell saîd lumber, etc., and to apply the pro- 
ceeds to the payment of said notes." At the time of this transfer, Crossette, 
Graves & Co. and Mitchell were insolvent, and this fact was known to Sweet- 
zers. Out of the goods transferred to them, Sweetzers realized about $2,000. 

Upon thèse facts the oomplainants insist that the goods in the 
hands of Mitchell, held by him as collatéral security for his obliga- 
tions made for or to Crossette, Graves & Co. for tbeir accommodation, 
were impressed with a trust in favor of the respective holders of those 
obligations, and could not, after the insolvency of Mitchell and of 
Crossette, Graves & Co. be transferred to one of the cestuis que trust 
to the préjudice of the others. This is claimed on the broad principle 
of equity, "That a mortgage made (or security given) by a debtor to 
his surety, to secure the payment of certain debts for whioh the lat- 
ter is liable, and to indemnify him therefrom, is not to be regarded 
simply as an indemnity to him, but the estate of the mortgagor (or 
the security) is to be treated as a security for the debt, of which the 
créditer may avail' himself ; or, if there be several debts, of which 
the several creditors may avail themselves, in proportion to the 
amounts of their respective claims." Eastman v. Foster, 8 Meto. 19; 
Rice v. Dewtj, 13 Gray, 47; Wilcox v. Fairhaven Bank, 7 Allen, 270; 
Krahmer v. Rahm's Appeal, 37 Pa. St. 71; Moses v. Mwrgatroyd, 1 
Johns. Ch. 119; Perry, Trusts, 217, 218, 828, 8é3; Brandt, Sur. §§ 
282, 284; Baylie, Sur. 373; Heath v. Harid, 1 Paige, 329; Bank o/ 
U. S. V. Stewart, 4 Dana, (Ky.) 27; Van Orden v. Durkam, 35 Cal. 
136; Vail v. Foster, 4 N. Y. 312; Curtis v. Tyler, 3 Paige, 432; 
Bank of Auburn v. Throop, 18 Johns. 505; liice's Appeal, 79 Pa. St. 
268 ; Price v. Trusdell, 28 N. J. Eq. 200 ; Crosby v. Crafts, 5 Hun, 327. 

On the other hand the respondents insist that the doctrine stated is 
not applicable : First, because inconsistent with the contract, which 
gave Mitchell unrestricted power to sell the property placed in his 
hands either at retail or by wholesale; and, second, because, in respect 
to the paper held by the complainants, Mitchell was not surety, but 
the maker, and Crossette, Graves & Co. indorsers, whom the plain- 
tiffs, by négligence and failure to give notice of the dishonor of the 
paper, had released from liability. Upon this point counsel for the 
respondents hâve said : 

"Upon none of the instruments sued on has Mitchell contracted as the 
surety of Crossette, Graves & Co., nor is he, as to any of the complainants, 
entitled to the rights and privilèges of a surety. As the accepter of the drafts 
sued on, he is a principal debtor; he contracts as such and not as surety. ïhe 
remedy against him is upon the acceptance; it Is at law. As accepter he has 
no principal. The holder of the drafts is under no obligation to Mitchell as 
surety. Rrandt, Sur. § 28 et. seq.; 2 Daniels, Neg. Inst. § 1334; Trimble v. 
Thorn. l'i Johns. 152; Fentum v. Pocook, 5 Taunt. 192. This last case, de- 
cided by Lord Mansfield, settled the law in England upon the subject. See, 
also, Niohols v. Norris, 3 Barn. & Adol. 41. As to the American rule, see 2 
Daniels, § 1335. * * * Says Daniels, speaking of the authorities on the 
subject: 'And even when the holder knew that the apparent principal was 
really signing for the accommodation of another at tlie time when he received 
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the instrument, the better opinion is that that circumstance does not alter his 
rights or duties; as such a party has held himself ont and obligated himself 
in a certain character, and lias no just ground to demand or expect greater 
considération tlian that legally incident to that character which he had as- 

sumed.' Section 1334." 

The rule at law, and as between the immédiate parties, is doubtless 
as thuB stated by- counsel and by the authorities cited; neverthe- 
less, in equity the real relations of the parties to a paper may ordi- 
narily be shown ; and even in an action at law it is compétent to 
show, as an excuse for not giving notice of dishonor to an indorser, 
that the paper was made for his accommodation. Edw. Bills, 453, 454, ' 
638; 1 Pars. Bills, 557, 558 ; ? Daniels, Neg. Inst. §§ 9956, 1085. The 
notes in question were ail made by Mitchell for the accommodation 
of Crossette, Graves & Co., who, therefore, were not entitled to notice 
of protest or non-payment, and, for any reason disclosed in the record, 
are yet bound by paper; and there is no party to the controversy 
who can insist that the court should not look beyond the form of the 
paper into the real relations of the parties. This done, it is clear 
that, in respect to ail thèse notes and drafts, Mitchell was, in faet, 
surety for Crossette, Graves & Co. 

In respect to the alleged inconsistency between the unrestricted 
power of Mitchell, under the contract of agency, to dispose of the goods 
and the supposed trust, it may be conceded that the power was as 
broad as claimed, and that 8o long as the business was going on, 
Mitchell, while acting in good faith, had not only the right to sell, but 
to dispose of the proceeds as he chose; resulting, perhaps, in "the 
curions fact," as counsel call it, that, while conducting the business, 
Mitchell had power to increase the number of the beneficiaries of the 
trust and the amounts of the claims against the trust fund, and at the 
same time to diminish or even destroy the fund itself. But whether 
thèse things were so or not, need not be decided. ïf so, I am still not 
ready to concède that the trustée, in such a trust, might lawfuUy hâve 
disposed of the entire property for less than a fair price, or for a fuU 
price, without making provision for payment of the obligations which 
he had incurred under the agreement. A sale to a good faith pur- 
chaser in such case would, of course, be unassailable, but the pro- 
ceeds, by the doctrine already stated, and in strict accord with the 
terms of the contract in question, would corne under the trust, — a trust 
which the law raises, though the parties may not hâve intended it. 
This,it seems to me, would be so, even if the solvency of the debtor 
and surety remained unquestioned. But however this may be, when, 
as in this instance, such insolvency is shown, and the business of the 
agency must cease, — has ceased, — it cannot be permissible that the 
agent who has incurred liabilities for his principal, holding collatéral 
securities against such liabilities, may apply the collatéral to the pay- 
ment of one of the obligations to the exclusion of others. In such a 
case "equality is equity," and there is no room for a préférence, such 
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as is sbown to Iiave beeH attempted. The défendants should account 
to the plaintiffs for a proportionate amount of the Bum realizeà from 
the goods so transferred. Decree aecordingly. 



Chicago, B. & Q. E. Co. v. Wasserman and othars. (Original Bill.)' 

Wassèrman V. Chicago, B. & Q. B. Co. (Cross-Bill.) 

{Uircvit Court, D. Nehraska. Jaauary 12, 1885.) 

a 

1. WiLL— Révocation bt Bibth dp Child — Comp. St. Neb. p. 229, § 148. 

Where a testator devises ail of his property to his wife, who is enceinte, and 
makes no mention in his will of his unborn child, on its face the will manifosts 
no intention that such child shall not be provided for, and uiider the !Ncbra,slîa 
statuts such child will be entitled to the same share in the estate which he 
would hâve inherited if the father had died intestate. 

2. Samk — Efpbct of Pkobatk— CoitfP. St. Neb. Ch. 23, } 143. 

In Nebraska the probate of a will is conclusive only as to its due exécution, 
and does not détermine the title of property clairaed under it. 

3. Samk — Condemnation of Land bt Railboad — REMEnr dp Child. 

Where Jand in Nebraska has been condemned for right of way by a railroad 
Company, and the award of damages paid to the widow and sole devisee of the 
deceased owner, whose will is revoked p^o tanto by the subséquent birth of a 
child, and the estate has been settled, the rights of such child may be adjudi- 
cated in an action to quiet title instituted by the company, in which such child 
files a cross-bill praying that she be adjudged to be the tenant in common with 
the company, and a partition and accountins between them be decreed. 

The original bill seeks to quiet the title of the railway company, 
complainant, to a portion of lots 5 and 6, in block 219, in the city of 
Omaha, Douglas county, in the state of Nebraska, now occupied and 
used by the railway company for a passenger station. The croas-bill 
of Anna Wasserman, an infant of the âge of about V6 years, who ap- 
pears by her guardian ad litem, prays that it be decreed that she is 
the owner in fee of an undivided half-interest in said real estate, and 
that partition thereof may be made between her and the railway com- 
pany; and that an account, as between tenants in common, may be 
Btated between the parties to the cross-bill. 

The f ollowing are the agreed f acts : 

Andrew Wasserman died on the twenty-eighth day of June, 1870, seized of 
the premises in contre versy, and left surviving him, his widow, Maria C, a son, 
Frank W. X., then five years old, and a daughter, Anna, the complainant in 
the cross-bill, who was born on July 7, 1870, nine days after her father's death ; 
and thèse two children are the sole heirs at jaw of the deceased. Andrew 
"Wasserman, the deceased, 10 days before his death, made his last will, which, 
after his death, was duly admitted to probate by the county court for said 
Douglas county, and letters testamentary issued to his widow, the executrix ; 
and omitting the attestation, which is in légal form, the f ollowing is a copy 
of the will: 

"I, Andrew "Wasserman, of Omaha, Douglas county, Nebraska, considering 
the uncertainty of this mortal life, and being of sound mind and memory, do 

iKeported by Eobertson Howiird, Esq., of the st. Paul bar. 



CHICAGO, B. & Q. E. 00. ». WASSERMAN. 873' 

make and publish this, my last wîll and testament, in manner and form fol- 
lowing: I give and bequeath unto my beloved wife. Maria Crescentia Wasser-, 
man, ail the property I possess, real estate, personal property, and moneys, 
goods, chattels, and property of what kind and nature it may be, and appoint 
my wife hereby sole executrix of this, my last Will and testament; hereby re- 
voking ail former wills by me made. 

"In évidence whereof, I hâve hereunto set my hand and seal this eighteenth 
day of June, one thousand eight hundred and seventy. 

[L. s.j "A. Wassebman." 

Some three years after the death of Andrew Wasserman, there was insti- 
tuted in the name of the Omaha & Southwestern Railroad Company, to whose 
rights in the premises said Chicago, Burlington & Quiney Eailway Company 
bave succeeded, certain proceedings before the probate judge of said county, to 
assess the damages accruing to Maria C. Wasserman by reason of the appro- 
priation of the promises in question for railroad purposes. The tollowlng is 
the record pf sueh proceedings: 

"Maria Crescentia Wasserman v. Omaha & Soutlitoestet-n R: R. Co. 

"To Maria Crescentia Wasserman . You are hereby notiàed that on the 
thirtieth day of April, 1873, at 10 o'cloek a. m., on the premises herein de- 
scribed, commissioners will proceed to assess the damages accruifig to you by 
reason of the appropriation for dépôt grounds, side tracks, and railroad pur-' 
poses, by the Omaha & Southwestern E. E. Co., ail that portion of lots flve (5) 
and six, (6,) in block two hundred and nineteen, (219,) in the city of Omaha, 
county of Douglas, and state of ÎTebraska, lying south of the Union Pacific 
Railroad dépôt grounds in the said city, situate in the city of Omaha, in 
Douglas county, in the state of Nebraska. 

"Omaha & Southwestern E. E. Co., 

"By Clinton Bkiqgs, its Attorney." 

"Eeceived April 18, 1873; and the next day I delivered a true copy of thià 
notice to Maria C. Wasserman in person, in the city of Omaha, Douglas county, 
Nebraska. Henby Grèbe, SherifiE, 

"By G. H. Ryme, Deputy. » 

"We, the undersigned, disinterested freeholders and commissioners, rési- 
dents of Douglaa county, Nebraska, appointed by the probate judge of said 
county to appraise the damages accruing to Maria Crescentia Wasserman by 
reason of the appropriation of ail that part of lots five(5) and six> (6,) in block 
two hundred and nineteen, (219,) lying south of the IJnion Pacific Eailroad 
dépôt grounds, in the city of Omaha, in Douglas county, in the state of Ne- 
braska by the Omaha & Southwestern Eailroad Company, for dépôt grounds, 
side tracks, and railroad purposes, having been duly qualified, and having 
each personally examined said premises on the day and at the time mentioned 
in the notice hereto attached, do, at the office of said probate judge in said 
county, assess such damages at the sum of four thousand and flve hundred 
dollars, ($4,600.) 

"In testimony whereof , wehave hereunto set our hands this fourteenth day 
of May, A. D. 1873, at said office in Omaha. 

"E. L. Emeet, 
"Henry Dubnall, 
"MiLTON Eodqers, 
"William Stephens, Jr., 
" "B. A. Bbown, - 
"J. E. Hyde, 

"Commissioners." 
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"State of Nebrasha, County ofDmiglas — ss. : I, Robert Townsend, probate 
judge in and for said county, do hereby certify that the above is the original 
report of the coramissioners appointed to assess the damages sustained by the 
owner of the real estate in said report described, as therein specifled; and I 
do further certify that said Omaha & Southwestern Eailroad Company bas 
deposited with me for said owner the sum of forty-flve hundred dollars, the 
total amount of the said appraisement. 

" Witness my hand and officiai seal this seventeenth day of May, 1873. 
[Seal.] "Robert Townsend, Probate Judge." 

"Piled May 15, 1873. 

"EoBEET ÏOWNSEND, Probate Judge. 

"Recorded May 17, 1873, at 2:30 o'clock p. M. 
" Wm, h. Ijans, County Clerk.» 

The use of said real estate for railroad purposes was convenîent and neces- 
sary for thé company. The $4,500 was deposited as required by law. From said 
assessmentof damages said Maria C. Wasserman appealed to the district court 
for said county, and, pending said appeal, on October 1, 1873, made a settle- 
ment with the railway company and gave thefollowing receipt: 

"Omaha and Southwestern Railroad Company in Ifebraska to Maria C. 
Wasserman: For $1,525, flfteen hundred and twenty-flve dollars, as money 
due on settlement over and above the amount allowed the said Wasserman 
by commissioners for the appropriation of the use of said railroad company 
for the following real estate, to-wit: That part of lots flve and six, in block 
two hundred and nineteen, in the city of Omaha, and state of Nebraska, ly- 
ing south of the U. P. dépôt grounds, for the Omaha & Southwestern Rail- 
road Company in Omaha, adjoining the U. P. dépôt. 

" Recel ved flfteen hundred and twenty-flve dollars, in full of the above 
account. Maeia G. Wasserman." 

Thereupon the said appeal was dismissed. The said railroad company never 
received any deed of conveyance for the property so appropriated. The plain- 
tifC, in the original bill, claims right through the foregoing proceedings. As 
shown by the inventory and appraisement of his estate, Andrew Wasserman 
left at his death personal property worth about $250, the premises in con- 
troversy, and also the east half of lot 1, in block 135, in Omaha; which last 
parcel his widow bas since sold as her own, and conveyed to one Barker, and 
bas received the purchase money. 

The Statutes of Nebraska (see Comp. St. 229) provide as foUowa: "Sec. 148. 
When any child shall be born after the making of his parent's will and no 
provisions shall be made therein for him, sach child shall bave the same share 
in the estate of the testator as if he had died intestate, and the share of such 
child shall be assigned to him as provided by law in cases of intestate estate 
unless it shall be apparent f rom the will that it was the intention of the testator 
that no provision should be made for such child." 

T. M. Marquette, for the railroad company. 

Albert Swartdander, for Anna Wasserman. 

Brewer, J. In this case, the primary question I am reluetantly 
compelled to décide in favor of the complainant Wasserman. I say 
reluetantly; for when a man, on the eve of death, having a child five 
years of âge, and living with a wife to be delivered of a second child 
within 20 days, makes a will giving ail his property to his wife, I 
think the common voice will say that he intended no wrong to either 
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the born or unborn ehild, but trusted to bis wife— their motber — to 
do justice by each, and believed that she, with tbe property in her 
hands, could bandle it more advantageously for herself and cbildren 
than if interests in it were distributed. As a question of fact, indé- 
pendant of statute, I bave no doubt tbat Mr. Wasserman bad no feel- 
ing either against the born or unborn cbild, but, baving implioit faitb 
in bis wife, meant tbat sbe sbould take the entire property, and be- 
lieved tbat out of tbat property and ber future labors sbe would take 
care of bis cbildren. But the légal difiSculty is this: Tbe statute 
says that it must be "apparent from tbe will tbat the testator in- 
tended that tbe unborn cbild sbould not be specially provided for. 
How can any intention as to this cbild be gatbered from the will 
alone ? It simply gives everythlug to the wife ; is silent as to cbildren^ 
If I could look beyond the will, my conclusion would be instant and 
unbesitating, Limited by tbe statute to tbe instrument itself, wbat 
can be gatbered therefrom? It is simply a devisé of ail property to 
the wife. No référence is made to cbildren, born or unborn. Can I 
infer from its silence an intention to disinberit? If so, tbe mère 
émissions from a will would always stand as proof of an expressed in- 
tention. And whatever of apparent bardship there may be in the 
présent case, a fixed and absolute rule prescribed by statute can- 
not, for such reason alone, be ignored. Tbat tbe rule was inten- 
tionally thus prescribed, is évident, not alone from tbe clear letter of 
the statute, but also from the bistory of this question at common 
law, and the varions provisions of the statutes of other states. At 
common law the will of an unmarried man disposing of ail bis prop- 
erty was presumably revoked by bis subséquent marriage and the 
birth of a child. This rule was borrowed from the civil law. "Qui 
filium in potestate habet, curare débet, ut eum, hceredem instituât, vel 
exhœredem eum, nominatim faciat." Just. Inst. lib. 2, cap. 13, § 5; 
Iladley, Introduction Roman Law, 315. Wbether revocation would 
follow from subséquent marriage alone, or birth of child alone, was, 
perbaps, a doubtf ul question. In Brush v. Wilkins, 4 Jobné. Cb. 506, 
it was beld that botb must concur ; while in M'CuUum v. M'Kemie, 
26 lowa, 510, tbe birth of a child alone was adjudged sufficient. See, 
generally, upon this question, 1 Eedf. Wills, c. 7; 1 Williams, Ex'rs, 
c. 3, § 5 ; 4 Kent, Comm. 421-426. It was also, for a while at least, 
disputed wbether such revocation foUowed absolutely from subséquent 
marriage and birth of cbild, or was only to be presumed, and tbe pre- 
sumption subject to be overtbrown by évidence of tbe testator's in- 
tentions. 

Lord Mansfibld, in Brady v. Cubitt, 1 Doug. 39, ruled that tbe pre- 
sumption of revocation from marriage and tbe birth of issue, like ail 
other presumptions, "may be rebutted by every sort of évidence." 
See, also, 1 Phillim, 473. Such seems to bave been generally tbe 
ruling of the ecclesiastical courts. On the other hand, in Holfordv. 
Otway, 2 H. Bl. 522, Chief Justice Eyke beld that "in cases of revo- 
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cation by opération of law, the law pronounces upon the ground of 
a presumptiojuris et de jure that the party did intend to revoke, and 
that presumptio juris is so violent that it does not admit of circum- 
stances to be set up in évidence to repeal it." And in the lead- 
ing case of Marston v. Roe, 8 Adol. & E. 14, by ail the judges in the 
exchequer ehamber, it was finally decided that the révocation of the 
will took place in conséquence of a rule or principle of law, independ- 
ently altogether of any question of intention of the party himself. 
Such being the final solution of ihe question in the Bnglish courts, it 
cannot be that the purpose of the statute in question was to open the 
door to any other évidence of intention than those expressly named. 
On this side of the waters the matter has generally been regulated by 
statute, with a prevailing tendency to déclare that the after-born child 
*akes the same share that it would hâve done if the father had died 
.intestate; or, in other words, that the will is absolutely revoked pro 
tanto, unless there is some provision made for such child, or an ex- 
press intention that it should receive nothing. The statute of Wis- 
consin is identical with that of Nebraska; and in Bresse v, Stiles, 22 
Wis. 120, the inquiry as to testator's intentions was declared to be 
limited to the language of the will, and, the will being silent, the after- 
born child inherited. See, among many cases, the foUowing, which 
show how carefuUy the courts hâve enforced the rule of revocation 
pro tanto in the interest of the child: Waterman v. Hawk'ms, 63 
Me. 156; Walker v. Hall, 34 Pa. St. 483; Hollingsworth's Appeal, 
51 Pa. St. 518. In the first, the testator left certain real and per- 
sonal estate to his widow during her life and widowhood, to revert to 
his heirs upon her death or marriage, and gave the rest to his father. 
A daughter born two months after his death was held unprovided for 
by the will, and recovered the share of the estate she would bave taken 
if he had died intestate. In the second, the testator gave his entire 
estate to his wife, saying in the will, "having the utmost confidence 
in her integrity, and believing that should a child be born to us she 
will do the utmost to rear it to the houor and gloryof its parents;" 
and the same ruling -vas made. In the last case the will in terms 
cpmmitted any after-born child to the guardianship of his wife, ad- 
ding, "which guardianship I in tend and consider a suitable and proper 
provision for such child;" and still a similar décision was pronounced. 
Further citations would seem unprofitable. 

To sum the matter up, the common-law courts of England finally 
reached the conclusion that the re vocation was absolute upon the hap- 
pening of marriage and birth of issue, and not dépendent upon évi- 
dence of testator's intentions. The gênerai tendency of statute law 
in this country is in the same direction, and courts, as a rule, hâve 
carefuUy protected the rights of the after-born children. The lan- 
guage of the statute is plain and unambiguous. The will makes no 
provision for this child, does not mention or refèr to her, and on itp 
face manifesta no intention that she should be unprovided for. 
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Hence ît muât be held that she takes the same share in the estate 
whioh she would hâve taken had her father died intestate, to-wit, 
one-half. 

Again, it is contended that the will was duly probated; that the 
probate is in the nature of a proceeding in rem with notice to ail 
the world; that by it the title was vested in Mrs. Wasserman; and 
that anj party taking the title from her without notice of the ex- 
istence of any subsequently born ohildren took good and full title. 
This is a mistake. The probate of a will is conclusive only as to its 
due exécution. Comp. St. c. 23, p. 229, § 143; Pettit v. Black, 13 
Neb. 142; S. C. 12 N. W. Eep. 841. It does not détermine the title 
of property which is claimed under it. Evans v. Andersen, 15 Ohio 
St. 324. In this case the court say : 

"The probate did not strengthen the title, but gave the will effect as évi- 
dence, and made it available. "Who shall take the estate and who not, was 
not passed on by the probate court This can only be deterrained by the law 
whieh déclares the effect o( the will. The de visée held the title under a valid 
wili, Bubjectto the condition imposed bythe statuts that the will shall becomê 
void on the birth of a subséquent child. If this child had not been born alive, 
it would still be good. By his birth the will became void; not by reason of 
an erroneous probate, or the want of any f act necessary to be proven as a 
foundation of that judicial sentence. The sentence is therefore immaterial. 
The court was not called on to impugn the sentence, but simply to déclare 
the effect of the will in its relation to the parties." Vallon v. Ohidester, 46 
lowa, 588; Bresee v. Stiles, 22 Wis. 120; 3 Redf. Wills, 61; 1 Jarm. Wills, 
(3d Amer. Ed.) p. 22, etc. ' 

Hère the exécution of the will is not challenged. Its validity is 
not denied. There is no attempt to set aside the probate. But the 
contention is that, conceding that it was duly executed and properly 
probated, and assuming that it was valid, events occurring subséquent 
to its exécution bave limited its scope and opération. This was a 
question not submitted for décision when the bill was tendered for 
probate, and a question which is now for the first time submitted for 
judicial détermination. 

Finally, it is said that under sections 150, 156, 16Î, 158, and 159 
of chapter 23, the remedy of Anna Wasserman is by a proceeding 
against the devisee in the will, her mother, for contribution. I think 
not. While such a proceeding may be proper, and in somé cases 
necessary, — as, where the estate is personalty, and has been distrib- 
nted, or partiaily so, or where there are spécifie bequests or devises, 
or where the testator has named some children and omitted others; 
and equities may arise ont of advancements, (Hill v. Martin, 28 Moi 
78,) — nevertheless, contribution is not the only remedy. She took as 
heir, and the heir may claim the property itself. In Stnith t. Robert' 
son, 89 N. T. 555, a case like this, the court says: 

"The remédies given by the statute against devisees, to recover a portion of 
the property where only a portion descends to an af ter-born child, do not oper- 
ate to subject the estate of such child to power of sale contained in the will, 
or to conjSne bis remédies to a pursuit of the proceeds of sale. He is entitled. 
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by the plain terms of the statute, to recover the same portion ot the eorptu 
pf the estate which he would hâve been entitled to had his father died intes- 
tate." Ses, also, same case in 24 Hun, 210; Mitohéll v. Blatn, 5 Paige, 588; 
Sanford v. 8anford, 61 Barb. 295; RoGkweîl v. &eery, 4 Hun, 611; Catho- 
lia Bm.<Ass'n v. Mmane, 50 Mich. 82; S. G. 14 N. W. Eep. 707. 

Thèse are the only questions presented. My conclusions, there- 
fore, are in favor of the claims of Anna Wasserman. Counael will 
prépare a decree accordingly. 



FiFB, late Sheriff, etc., ». Bohlb». 
{OireuU Court, W, D. PennsyU>ania. Januaiy 21, 1885.) 

1. Bhbriff'b Bai/E — Action by Shbriff afteb Tbbu to Bbcovsk Diffshenob 

BKTWKBN BiD AND PbICB ON A RëSALE. 

A sheriiZ may bring suit more than two years after the expiration of his offi- 
ciai term to recover the diilerence between a bid niade by the défendant 
and the price at which the property was resold, upon his default to pay, and 
such suit is not barred by a statute which limits to that period the bringing of 
suits against the sheriff. 

2. Same — GbnbbaIi Apfbaranoe — Fobbion Attachmbnt. 

To a suit cominenced l)y writ of foreign attachment the defenaant causeu a 
gênerai appearance to be entered, and pleaded to the merits. Held, that it was 
too late at the trial to question the jurisdiction of the court over him. 
S. 8amb — Bhbbiff's Bbtubn. 

In an action against a purchaser at sherift's sale to recover upon his bid, the 
sheriff's return is only prima facie évidence against the défendant. 

4. SaMB — AnTHOBITY OF AtTORNKT, 

A letter of attorney constituting one an attorney to collect debts, and bring 
and prosecute suits tberef or, and to appear for his principal in and défend against 
ail actions which may be brought aflecting in anywise his property and rights, 
doës not authorize the attorney to bid for his principal at a sherifl's saleof reai 
estate against which the principal holds a mortgage. 
fi. Samb— EsTOFPEL— Pkincipai. Denyino Attobnbt's Authobitt. 

The principal is not estopped from contesting the authority of his attorney 
to make such bid by reason of an unsuccessful application in his behalf made 
by the attorney to the court from which the exécution issued, to set aside the 
resale of the property which the sheriff made, upon the default in the payment 
of said bid. 

ïn pursuance of written stipulation this case was tried by the court 
without the intervention of a jury. The folio wing facts are, there- 
fore, found by the court : 

(1) By authority and direction of a writ of vendUioni exponas. No. 64, July 
term, 1878, issued out of the court of common pleas No. 2 of Allegheny county, 
Pennsylvania, *Mr judgment No, 638, November term, 1874, which J. T. Stock- 
dale, trustée, etc., hàd obtained in said court against Jake Hill, K. H. Pife, 
the plaintifl in this action, who was the then sheriff of said county, did, on 
Priday, July 5, 1878, expose at public sale a tract of land situate in Leet 
township, in said county, and more particularly described in the writ, and 
knocked the same down to F. B. Boblen, the défendant in this action, upon a 
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bid of #7,500, made in liis name by Archibald Blakeley, Esq., an attorney at 
Aaw of said court. The terms of the gale were not complied with in this: that 
tlie purchase money was not paid, in whole or part, conformably to the con- 
ditions of sa]e, and cherefore, pursuant to those conditions, at a regularly ad- 
journed sheriff's sale, on Saturday, July 6, 1878, the sherifl again exposed 
said land at public sale, and sold the same to A. 0. Patterson, Esq., for the 
sum of $50. 

(2) The return of the said sheriff to the judges of the said court of common 
pleas, made to said writ of venditioni exponas and indorsed tbereon, is in the 
words and figures foUowing, to-wit; 

"Property advertised for sale for the flrst Monday of July, A. D. 1878, at 
10 o'clock A. M., at the court-house, city of Pittsburgb; then had a bid for the 
same, to-wit, the sum of flfty dollars; then adjourned the sale of the same 
until the folio wing Friday of said week, July 5, A. D. 1878, at 10 o'clock A. 
M., in the court-house, city of Pittsburgh, and then and there sold the same 
to P. B. Bohlen, for the sum of seventy-iive hundred dollars; and the said 
purchaser having failed to comply with the terms of sale and pay the purchase 
money, or any part thereof, I did again, on Saturday, July 6, 1878, at 2 
o'clock p. M., at the same place, expose the within described premises to sale, 
and there sold the same to A. G. Patterson, Esq., for the sum of flfty dollars, 
which sum I hâve applied to the costs on this writ. 

"So answers E. H. Fife, SherifE." 

(3) On the second day of January, A. D. 1875, the said P. B. Bohlen exe- 
■cuted and delivered to the said Archibald Blakeley a written power of attor- 
ney, (which said Blakeley held at the tùneof said sheriff's sale,) of which the 
foUowing is a copy, to-wit: 

"Know ail men by thèse présents, that i, F. B. Bohlen, do hereby constl- 
tute and appoint Archibald Blakeley, attorney at law, of Pittsburgh, Penn- 
sylvania, my true and lawful attorney, for me and in my name, to demand, 
receive, and receipt for any and ail moneys coming to me in the county of 
Allegheny, Pennsylvania, and to commence and prosecute in my name ail 
suits and actions at law or in equity necessary in his opinion for the col- 
lection of the same, and to appear for me and défend against ail actions at 
law or in equity, or otherwise, which may be brought in said county, affôcting 
my property and rights in any manner whatever ; hereby ratifying and con- 
flrming ail that my said attorney has heretofore done and shall hereafter do 
for me in the premises, 

"In witness whereof, I hâve hereunto set my hand ana seal the second day 
of January, A. D. one thousand eight hundred and seventy-flve. 

"P. E. Bohlen. [Seal-l 

"Sealed and delivered in the présence of 
"Joseph Monks." 

This power of attorney was not reeorded. 

(4) Said P. R. Bohlen held a mortgage in excess of $7,500 against said 
land, and when it was advertised at sheriff's sale Blakeley found standing 
against Hill an unsatisfled judgment in favor of one Dillenbaugh, which was 
anterior in date to the mortgage, and upon which, according to the court rec- 
ord, there was due an unpaid balance of $50. In fact, however, this balance 
had been paid several months before, to Blakeley himself, who had receipted 
the sheriff's docket therefor; but this fact had escaped his recollection, and 
he bid at the sheriff's sale under the belief that the Dillenbaugh judgment 
was an existing lien and a prier incumbrance to the Bohlen mortgage, and, 
corsequently, that the sheriff's sale would divest the lien of the mortgage. 
■CoMceiving it to be his duty so to do, he bid oh the property in the name of 
Bohlen, expecting to hâve a spécial return made in favor of Bohlen as a lien- 
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creditor purcbaser under the act of April 20, 1846. But the Dillenbaugh 
judgment having in fact been paid in f ull, the sherifl's sale dld not discharge 
the Bohlen mortgage. 

(5) On the morning of Satnrday, July 6, 1B78, Blakeley procured duly-au- 
thenticated certifleates of liens from tlie proper records, showing the Dillen- 
baugh judgment to be unsatisfled, and that Bohlen was entitled to a spécial 
return under the act of assembly, and presented the same to J. C. O'Donnell, 
a clerk in the sherifl's office, and arranged with him for paying the costs the 
flrst of the succeeding week, and having a spécial retum prepared. But 
later on the same morning, and before the second sale took place, Blakeley 
was informed that A. G. Patterson, Esq., the attorney having control of the 
writ, claimed that the Dillenbaugh judgment was paid, and the sherifE, also, 
then notified Blakeley that the Bohlen bid must be paid, or, at leaat, 10 per 
centum of it, otherwise the property would be resold at the adjourned sher- 
iff's sales, at 2 o'clock p. m. of that day, (July 6, 1878.) 

(6) On July 20, 1878, said Blakeley presented to the court of common 
pleas his affldavit setting forth the sherifl's sale on his bid to Bohlen ; that 
Bohlen, as lien creditor, was entitled to the proceeds of sale, and a spécial 
return; and that afiiant had furnished the sheriiï'sdeputy with certifled lists 
pf liens, showing Bohlen's right, but the sheriff , nevertheless, had refused 
to accept the costs, and areceipt, and had put up the property a second time, 
and soid it to A. G. Patterson for $50; wherefore, Blakeley, as attorney for 
Bohlen, moved the court to set aside the sale to A. C. Patterson. Thereupon 
the court granted the following raie: "And now, July 20, 1878, the forego- 
ing afiadavit and motion presented In open court, whereupon the court grant 
a rule to show cause why this sherifî's sale to A. G. Patterson should not be 
set aside." Subsequently, to-wit, on January 29, 1881, after a hearing, the 
court discharged said rule. 

(7) Archibald Blakeley had no authority to mako the aforesaîd bid of $7,500 
for P. R. Bohlen at the sherifE's sale aforesaid, unless it was conferred upon 
him by the power of attorney hereinbefore recited and set forth in flnding 
numbered 3, and he made said bid under and by virtue* of that power of at- 
torney. 

(8) The plaintifl's term of office, as sherifE of AUegheny county, expired 
the flrst Monday of January, 1879. 

(9) ïhe use plaintifEs named in the amended narr., at the dates of the afore- 
said sherifl's sales, were judgment lien oreditors of Jake Hill to an aggregate 
amount in exeess of $7,500; and they still so remain. 

Magnus PJlaum and J. M. Stoner, for plaintiff. 

A. Blakeley, for défendant. 

AcHEsoN, J. This is an action brought by E. H. Fife, late sheriff 
of AUegheny county, against P. E. Bohlen, to recover the différence 
between the sum at which certain real estate was struck down to the 
défendant at a sheriff's sale, and the priée which the property brought 
on a resale made in conséquence of his alleged default. The action 
was commenced more than two years after Fife's officiai term as 
sheriff expired, and this, it is claimed, is an obstacle to the mainte- 
nance of the suit. But it cannot be doubted that an ex-sheriff may 
sustain such action, especially in a case like the présent, where he 
sues for the use of lien creditors of the défendant in the exécution 
under which he made the sales in question. Nor is there any Penn- 
Bylvania statute which limita the bringing of such action to two years 
after the expiration of the sheriff's officiai term. Such effect is not 
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to be imputed to the act which (it is supposed) fixes sueli limitation 

to suits against the sheriff. 

The défendant is a citizen of the state of Tennessee, and was not 
within the Western, district of Pennsylvania at the institution of the 
action, which was eommenced by writ of foreign attachaient; but the 
défendant voluntarily entered a gênerai appearance and pleaded to 
the mérita, and therefore it was too late for him at the trial to ques- 
tion the jurisdiction of the court over him. Toland v. Sprague, 12 
Pet. 300. 

The sheriff 's return, while prima facie évidence in this action against 
the défendant, is not conclusive upon him, (Hyskill v. Givin, 1 Serg. 
& R. 368; 1 Whart. Ev. § 833a;) and hence we are at liberty to 
consider the f acts dehors the return found by the court. The défend- 
ant did not personally bid; but Archibald Blakeley, Esq., assuming 
to act in bis behalf, made the bid in the defendant's name, upon 
which the sheriff knocked down the property to him. In so doing, 
Mr. Blakeley acted under a serious misapprehension. Forgetting that 
a judgment of a date anterior to a mortgage the défendant held 
against the property, although unsatisfied of record, had in fact been 
paid to Mr. Blakeley himself, he made the bid, supposing that the 
sale would divest the mortgage. But that judgment being satisfied 
in fact, and the sale being on a lien junior to the mortgage, the pur- 
chaser took subject to the mortgage. Hence, while Mr. Blakeley's 
bid was $7,500, that made by Mr. Patterson, the purchaser at the 
resale, was $50 only. 

Now, whether or not the mistake of fact, under which the bid hère 
was made, would of itself be an available défense to this action, it is 
not necessary to détermine ; for, as it seems to me, there lies back of 
that mistake a complète défense in Mr. Blakeley's want of authority 
to bid at ail for the défendant. His only warrant was the letter of 
attorney under which he assumed to act. By that instrument he 
was constituted the defendant's attorney to coUect debts, and com- 
mence and prosecute suits therefor, and to appear for the défendant 
in, and défend against, ail actions at law or in equity, or otherwise, 
which might be brought affecting in anywise hiâ property and rights. 
Surely, the purchase of real estate was not within the scope of thèse 
designated.powers. Besides, in this particular transaction, Mr. Blake- 
ley was neither prosecuting nor defending any action in behalf of this 
défendant. Bohlen was a stranger to the exécution in the hands of 
the sheriff, and the sheriff's sale did not in any manner concern him, 
or affect his rights as mortgagee. But had the effect of the sheriff's 
sale been to divest the lien of the mortgage, and turn the défendant 
over to the proceeds of sale, still Mr. Blakeley would bave lacked au- 
thority to bind him by bidding in his name on the property. The 
powers conferred upon Mr. Blakeley were not those of a gênerai agent, 
but, at the most, were such only as ordinarily appertain to the rela- 
tionship of attorney and client. Now, while an attorney at law has 
v.22F,no.l5— 56 
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large discrôtîonary powers in the conduoting of a suit, beyond thîs 
his ageney is very much restricted, and he cannot substitute land for 
money, Holker v. Parker, 7 Cranch, 436; Gable v. Hain, 1 Pen. & 
W. (Pa.) 264; Stackhouse v. O'Hara, 14 Pa. St. 88; Mackey's Heirs 
V. Adair, 99 Pa. St. 143; Isaacs v. Zugsmith, 103 Pa. St. 77. 

Is the défendant estopped from defending hère by reason of the 
proceedings in respect to thèse sheriff's sales which Mr. Blakeley in- 
stituted and conducted in the court of common pleas? Upon the 
erroneous assumption that he had authority to bid for Bohlen, and, 
it would seem, still possessed with the idea that the Bohlen mortgage 
had been divested by the sheriff's sale, and hence that Bohlen was en- 
titled to a spécial return as a lien-creditor purchaser, Mr. Blakeley, 
upon his own affidavit, obtained a rule in the court of common pleas 
to show cause why the second sale should not be set aside. That rule 
the court, after a hearing, discharged. How does any estoppel hence 
arise ? It is said in Aspden v. Nixon, 4 How. 467, that the essential 
conditions of an estoppel from a res judicata are that the judgment 
or decree relied on must hâve been, made by a court of compétent, ju- 
risdiction, upon the same subject-matter, between the same parties, 
for the same purpose. It must appear on the face of the record, or 
be shown by extrinsic évidence, that the précise question was raised 
and determined in the former suit. liussell v. Place, 94 U. 8. 606. 

Now, this latter condition is not fulfilled hère, even if it be con- 
ceded that the other éléments of an estoppel exist. The question of 
the defendant's liability upon the bid made in his name by Mr. Blake- 
ley was not before the court. The application was not to set aside 
the first sale, or to relieve the bidder at that sale, but it was to set 
aside the sale to Mr. Patterson. In ref using the application, the court 
merely held that the second sale was regular, and that no good reason 
appeared for disturbing it. Beyond this there was nothing decided. 
And when the rule to show cause was discharged, the case stood pre- 
cisely as it did before the rule was granted. 

Upon the facts found, I am of the opinion that the plaintiff is not 
entitled to recover; and, accordingly, the court finds in favor of the 
défendant. Let judgment be entered, upon the finding of the court, 
in favor of the défendant, with costs. 
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Davis r. Memphis Citï Et. Co. 
{Circuit Court, W. D. Tennessee. Februaiy fl, 1885.) 

1. Corporations— LiABiLiïT op Opficeb ob Dibbctok— PBAUDnutHT Salabibs. 

If an offlcer holding or controUing a majority of the stock sbould pack a di- 
rectory with his spécial friends, and tiiej- désert the interest of the Company by 
granting an excessive salary to him, their action is fraudulent, and he cannot 
recover the salary in a suit at law. Mère error of judgment, however, by the 
directory, acting honestly in fixing a larger sum than prudence would jugtify, 
does not constitute a valid défense. 

2. Bamb Subjbct — JUaladministratiok — Couksel Fbks— Dahaoes— Wbongfui. 

expenditdbk of corpobatb funds. 

Where a corporation, in a suit by its président for his salary, pleaded, by way 
of set-oil, the wrongf ui expenditure of its f unds for counsel fées, held, that aî- 
though it was his duty to consult the directory before inourring the expense, if 
he acted for the interest of the company in good faith, and did only what the 
directory tnighl reasonably, and should properly, hâve done for the beneflt of 
the Company, he is not liable in damages by way of set-oiï, or otherwise. 

3. bAME Subjbct — Addition al Counsel — Personal Suit — Ratification by 

Directory. 

Nor is he liable, although the corporation had a regular attorney, for the em- 
ployment of additional counsel in a suit against him and the other directors, 
personally, for maladministration, if the suit involved also the interest of the 
corporation, and the expenditure was reasonable and bénéficiai to the company, 
particularly where the directors knew of the employment, and made no ob- 
jection. 

4. Bamb Subject— Stockholdbbs— Factional Steifb— Change of Management 

— SupBBViBioN of Courts. 

Where a factional strife among the stockholders is ended by a compromise, 
and the majority changes, a court wiil not, on a suit by the président for his 
salary, undertake to review the merits of that litigation and apply it as a test 
to the conduct of the président whether his alliance of the company with the 
one faction or the other was for its best interest or not. That matter is within 
the reasonable and honest discrétion of the directory, and the courts will not 
supervise it by such a proceeding. 
6, SaME SDBJEOT — SlOKNESS OF Ofpicee. 

The fact that an offlcer is absent on account of sickness Is not a défense 
against his claim for salary, if he procures the proper discharge of his duties 
by another oflicer authorized to act in his absence, and there be no injury to 
the company by reason of the absence. 
«. New Tbial— Wbight of Evidence. 

While a court will protect the parties against Improper verdicts, It will not 
impair the right of trial by jury under the disguise of determining whether the 
verdict is against the weight of the évidence. 

Motion for New Trial. 

The suit yfas for $1,650, balance due Davis for his salary at the 
time he resigned from the company and turned the management over 
to the new parties who purchased his interest. The défense was that 
Davis had fraudulently procured the directors to fix his salary at an 
excessive sum, and that he had paid large sums of money, amounting 
to over |2,000, to Humes & Poston^ as attorneys in the chancery case 
of Bills V. Davis, and the other directors, for a maladministration of 
the affairs of the company; the contention being that it was a suit 
against Davis, Barrett, and others, individually, in whieh the com- 
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pany had no interest. There were also other siims claimed as a set- 
ofï for fées paid thèse attorneys, of which the jury allowed, as set-off , 
a part paid in a litigation to defeat the forfaiture of the Citizens' 
Eailroad Company, a rival corporation. 

The évidence was that Davis owned a very large majority of the 
stock, and ail the other direetors were small holders of stock pnr- 
chased of him to qualify them as direetors. He had been also prési- 
dent of a bank, during which time the vice-président of the railway 
Company had received a salary, and there was also a purchasing agent, 
but, when the plaintiff retired from the bank, the salary of the railway 
presidency was increased, and the duties of purchasing agent added 
to the presidency; but the vice-president's salary was reduced, and 
by the changes there was a réduction of the aggregate salaries to a 
considérable amount, notwithstanding the large increase in that of the 
président. Proof was offered to show that, notwithstanding the réduc- 
tion, the salary was excessive; that it was established to furnish Davis 
with an income; that he discharged the duties inefîiciently and neg- 
ligently, and managed the aSairs of the company badly. He met this 
by proof offered to show to the eontrary of àll this. 

The chancery suit of Bilis was one by a stockholder, to hold the di- 
reetors personally liable for maladministration, and resalted in a re- 
port of the master charging them each with a very large, personal lia- 
bility. The chancellor rendered an opinion, also holding th-em to a 
large liability, but no decree was entered, because Davis had bôught 
out the plaintiff in that suit, and one of the direetors, who had con- 
tinued the litigation against the others on a cross-bill, being also 
charged by the chancellor with a large personal liability, compromised 
with Davis after the opinion was filed; and the matter was arranged 
by ail the stockholders joining in the compromise. Bubsequently, 
Davis Bold out part of his interest, gave up the control, and ultimately 
left the Company altogether. In the Bills suit the directory wereen- 
ijoined from issuing $200,000 of the bonds of the company provided 
to pay its floating debt and to make improvements, and a receiver was 
demanded. The receiver was refused, and the injunction modified to 
allow the directory to issue one-half the bonds, the other being enjoined. 
There was no office of attorney, but the direetors each year, by reso- 
lution, elected or employed a regular attorney for the company, and 
one was so employed at the time of the expenditures for additional 
counsel. 

The court, (Hammond, J.,) among other things, charged the jury as 
foUows: 

"UndoTibtedly the défendant company had a right to demand that the di- 
reetors should fix the salary with sole référence to the Interest of the com- 
pany, and without any référence to the selflsh interesta of the incumbent. 
His private interests were entitled to no considération at his hands in acting 
in his capacity as a direetor, and to none at the hands of the other direetors. 
His interest required, of course, that he should reçoive as much as the com- 
pany would pay, and its interest demanded that the président should be paid 
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as little as was consisteùb with tlie beneflt of securing the services; ôf a first- 
class and efficient man. This the directors had a right to secure, and to pay 
for such services a fair and reasonable compensation. Nor can they be held 
guilty of a fraud because of a mère error of judgment on tlieir part. If, acting 
houestly and in good taitli to secure what tliey believed to be the best inter- 
est of the compauy, they fixed the salary at too high a figure, as now appeara 
f rom the proof , — if it does so appear to you, — it is none the less binding on the 
Company, for that would be a mère error of judgment, and you should answer 
the first question put to you in the négative. But if you believe from the 
proof that the plaintitï, Davis, being the controlling stockholder, \yith abso- 
lute power to elect the board by a vote of his stoclc, packed the directory vyith 
his especial friends, who were ready and willing to do Ma bidding, and that 
he and they deserted the inteirest of the company, and, for his selflsii benefit, 
flxod a salary that was beyond the sum it should hâve been, that action viras 
fraudulent, and you should answer the flrst question submitted to you in the 
affirmative." 

On the set-off the court charged the jury, that the président had 
the right to employ additional oounsel to represent the company in 
any litigation in vyhich it was interested, although it had regular at- 
torneys, provided the employment vsras an honest exercise of reason- 
able judgment, and not a mère prétest to give fées to his friends or 
to pay his own counsel out of the money of the company; the gênerai 
prineiple being that, in ail he or the directors do, the sole interest of 
the Company should be the guide, and that they shali not use thé 
funds of the company for their own benefit, even though they may 
own or control the great içajority of the stock. The proof was that 
Davis was absent, sick, for about two months of the time sued for, but 
the vice-président agteed to and did act for him, and no injury to the 
company was shown. The court charged the jury on this point that» 
in the absence of any injury from the absence, it was, under the cir- 
cumstances, immaterial; that it would be a harsh rule to deprive an 
officer of a corporation of salary during sickness, if he guarded against 
injury by securing the services of the very officer elected to act in his 
absence. 

The jury, under the instructions of the court, retumed a spécial 
verdict, on issues agreed apon by the counsel, as foUows : 

(1) "Was the action of the board of directors, in flxing the salary of the 
plaintiff as président of the défendant corporation at $3,600 per annurn, done 
fraudulently?" Answer ofjury. No. 

^(2) " Without référence to the contract, what wére the services of the plaîn- 
tin worth to the défendant during the time hère sued for?" Answer of the 
jury. $1,650. 

(3) " Did the plaintiff perform the duties pf président and purchasing agent 
of the défendant during the time for wliich he has hère sued?" Answer of 
the jury. Yes. 

(4) "How much of the defendant's money, if any, did the plaintiff cauSe to 
be paid to Humes & Poston, W. Y. C. Humes, and to W. Y. C. Humes & L. 
W. Humes for his own benefit, and hère you will set out specifieally each sum 
you may find to hâve been so paid?" Answer qf the jury. Citizens' Eailroad, 
$250; to Humes for Turner, $35; total, $285. 

(5) "Should either party be allowed interest upon such sum as may be due 
fromone to the otherî" Answer of the jury. 'No. 
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On thÎB spécial verdict the jndgment for the plaintiff would be 
$1,365, the issues ail being found in his favor, except the set-off al- 
lowed by the jury to the extent of $285. 

George Gillham, (John D. Martin with him,) for plaintif?, 

Taylor é Carroll^ for défendant. 

Hammond, J. The only ground for a new trial, which îs pressed 
with serions confidence by the counsel for the défendant, is the error 
assigned in charging the jury that the président of the company had 
authority to employ additional counsel in the litigation against the 
company, especially in the Bills case. It is frankly conceded, as it 
must be, that, as between the attorneys employed and the company, 
the président might bind the corporation to the employment without 
any eontract under seal, or other formai action, by the directory. 
Bank of Columbia v. Patterson, 7 Cranch, 299; Osborn v. Bank, 9 
Wheat. 738; Alexandria Canal Co. v. Swann, 6 How. 83, 89; Weeks, 
Attys. 333, § 190; Boone, Corp. § 144; Memphis v. Adams, 9 Heisk. 
518. 

But it is insisted that, as between the président himself and the com- 
pany, in a suit for damages, or where his wrongful use of the money 
of the corporation is challenged, as by this plea of set-off, the ruie of 
décision is différent, and that his action must be measured alone by 
his powers under the charter and by-laws. It is argued that the 
charter and by-laws of the company provide a directory to manage 
its affairs, and an executive committee ; that there were monthly meet- 
ings, and power in him, as président, to call spécial meetings when 
occasion required. Unquestionably, the plaintiff should hâve taken 
the course indicated by this argument, particularly under the circum- 
Btances of that Bills case, and it is never safe for a président or other 
officer of a corporation to assume the responsibility that he did, ex- 
cept in an emergency — which did not exist in this case — that ren- 
ders it unwise to delay action until the corporate management can 
be consulted and its judgment invoked. He makes himself liable for 
damages if he does so act without corporate authority. Stokes v. New 
Jersey Pottery Co. 46 N. J. Law; S. C. 24 Amer. Law Eeg. 75. He 
is not, however, liable, unless his action results in injury to the com- 
pany; and the courts do not proceed upon any theory of punishment 
for not Consulting the corporate management. When the question 
arises, either in an action for damages or by plea of set-off, the law will 
not mulet the président in damages or withhold what he has justly 
earned, simply because he has not pursued the charter and by-laws. 
If he did only what the directory might and should properly do, and 
his action has resulted beneficially and not injuriously, why should 
he be liable for damages ? At most, the damage could be only nom- 
inal to vindicate the law, and certainly he should not be made to pay 
where there was no injury to the company. Now, this is preeisely 
the question the court submitted to the jury, and it approves their 
verdict. They were told distinctly that, if Davis was using the money 
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for the fraudulent purpose of payinghis own counsel.in a litîgaiion 
in which the company had no interest, or if it was an unwise, waste- 
ful, and unreasonable use of the money, the defendant's set-off should 
be allowed. It was a question alone for the jury, and their décision 
flhould be final. 

On a motion for a new trial, the court cannot set aside the verdict 
of a jury because it does not like it, or would hâve found the facts 
differently. It will protect the parties against misconduct or préju- 
dice on the part of the jury, but will not usurp ils function, under 
the disguise of determining whether the verdict is against the weight 
of the testimony. Kirkpatrick v. Adams, 20 Fed. Eep. 287. But the 
court is satisôed with this verdict, and does not think it contrary to 
the évidence. There was a factional strife between the minority and 
majority stockholders. The minority sued the directory for damages 
for maladministration. One of the directors, Barrett, joined with the 
plaintififs in that case against his co-directors. The Davis faction 
represented the majority; the Barrett faction, the minority. Davis 
bought the Bills' stock, and Barrett continued the litigation with a 
cross-bill. The learned chancellor decreed against the directors, in- 
cluding Barrett himself, for large personal liabilities, and thereupon 
the parties, as they had a right to do, representing the whole body of 
the stockholders, compromised that litigation without entering a de- 
cree. It may be very doubtful, since the parties to that suit repre- 
sented the entire stock of the company, whether it is precisely correct 
to say that the company — that entity we call the corporation — had 
any further or separate interests in the controversy. Perhaps it did 
in the interest of creditors; but, at ail events, in Bueh a struggle it 
would hâve been wiser if the directory had employed counsel to rep- 
resent the company who were whoUy independent of either faction. 
Still, while this was not done, and both the regular and associate 
counsel seem jp bave also represented the Davis faction in the litiga- 
tion, the court cannot seethat, on the proof, this resulted in any injury 
to the creditors, the only outside parties to the contest, or to the cor- 
poration itself; and, doubtless, the jury took the same view of it. 
The argument that it did so resuit in its ultimate analysis cornes to 
this : that the best interest of the company laid in the direction of 
an alliance with the Barrett faction, and not the Davis faction, and 
that it is by this test we must détermine whether the money paid to 
Humes & Poston was paid in the interest of the company; and this 
is the contention actually made before the jury and on this motion 
for a new trial. 

There are several answers to this : First, While it is true the chief 
object of that litigation was to hold the directors to a personal lia- 
bility, it was not alone against Davis that this remedy was sought, 
but as much against Barrett himself. And, in fact, the chancellor's 
oninion held him to a large liability, and but for the compromise he 
would. hâve had it to pay the same as the rest. An alliance with 
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hîm, therefore, was subject to the same objection as the other : that 
the Company was acting as the partisan of a particular btockholder. 
Secondly. Davis and his friands owned a majority of the stock, and 
were in possession of the control, rightfuUy so. It belonged to the 
directory, act^ing by its own majority and under its responsibility, in 
this matter as in others, to détermine where the best interest of the 
Company iay, and to shape its corporate part in the litigation accord- 
ingly. This discrétion belonged to it under the charter, and the courts 
cannot control it or supervise it. 3 Pom* Eq. §§ 1088-1097, and 
notes. Surely, not in this suit and on the issues we hâve hère could 
we be required to exercise that function if it exists anywhere. Lastly. 
We hâve notbing to do with the test suggested. We .cannot be re- 
quired to overhaul the record in that acrimonious and immense liti- 
gation, 80 important in its character to ail concerned, te détermine 
w'hether the corporate action should hâve allied the corporation with 
the one faction or the other. Naturally, that alliance would go to the 
majority rather than the minority; and, now that the control has 
changed, we cannot go back and undertake to détermine whether it 
should not bave been made with the rival faction in, the interest of 
the entire company. If so, the entire eompany must suffer for the 
error in judgment of the directory. It is useless to argue now that 
the minority were right in the litigation and the majority wrong. It 
has been ended, and the parties liave compromised it. It may bave 
been better, as is now argued, to bave had a receiver, as the minority 
wanted, and to bave sustained the injunction against the directory, as 
the minority wished it, but the able chancellor did not think so, and, 
if we were willîng to review his action, we bave not the power, under 
the circumstances, to do it. The creditors are the only parties who 
would bave a right to complain, and now that the stockholders inter 
sese bave compromised that litigation, they, being able to take care 
of themselves, are not bere making complaint, if indeed they could 
make it anywhere. 

It has constantly suggested itself to the court, since this question was 
first agitated in the case, that the last considération was an end of 
this branch of the défense, and that the comproipise between the 
stock-holders, after Chancellor Mokgan's opinion, closed aU questions 
arising out of the controversy, and that the company's liability to 
pay its share of the attorney's fées could be no longer mooted; yet 
the court submitted the question to the jury as if that compromise 
had never been made, in déférence to the very cogent reasoning of the 
defendant's counsel that Davis' whole conduct about this business 
was open to investigation in this suit for his salàry. But the only 
proper question was that submitted to the jury; and, inasmuch as it 
abundantly appeared from the proof that the minority had not con- 
fined themselves, in their litigation, to seeking a personal liability from 
the directorsfor maladministration, but had gonefurther and involved 
the company itself, by enjoining the management from issuing bonds 
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to pay its debts, and for other purposes of corporate enterprise, and 
by applying for a receiver to oust that management entirely, there 
could be no doubt of the company's liability to pay the lawyers for 
preventing those things, useful though we may now think them to 
bave been if we think with the then minority, or disastrous as they 
would hâve been if we think with the then majority. 

It was their own fault thus to involve the company in the litigation, 
and the minority cannot complain at the payment of the fées. True, 
the company was a necessary party in any view, but would hâve been 
only nominally a party if the litigation had been confined to its per- 
sonal features against the directors, and in that event, of course, 
Davis would not hâve been authorized to pay counsel fées on its ac- 
count. But it was not so confined, and the jury decided oorrectly. 
A question bas been made that the company already had counsel in 
its regular employment; but that was also submitted to the jury, 
whether under the circumstances of the magnitude of the case and 
its character, it was reasonable to associate counsel with the regular 
attorneys. The jury approved it, and so does the court. Again, the 
whole body of directors were défendants, and must hâve known of this 
employment of additional counsel, and who were representing the 
company. A few weeks after the suit was brought, there were some 
changes in the directory, and two of the new directors testiûed they 
knew of the employment of Humes & Poston, — one that he advised it, 
and the other that he approved it. This was acquiescènce and rati- 
fication, and now, the faot that there has been an entire change in the 
control of the company does not confer the right to revoke that cor- 
porate action by disapproval and refusai to pay the compensation of 
the counsel. 

The motion for a new trial mnst be overruled, and a judgment en- 
tered on the spécial verdict for the plaintiff. So ordered. 



MiLLEE and others v. Eidgblt. 
{Circuit Court. W. D. Tennessee. February 6, 1885.) 

Negotiablb Instruments— Promissort Notes — luKKGtriiiVR Indoesementb. 

A blank indorsement, by a stranger to the note, made before delivery to 
the payée, to secure to him a pre-existing debt of the maker, and extend the 
time oï payment, binds the indorser as a joint maker under the rule of the su- 
prême court of the United States, and as a guarantor under the rule in Ten- 
nessee and Texas, whei-e the parties respectively resided. The perplexities of 
the law on this subject considered, and the opinion expressed that the con- 
fusion would hâve been avoided by adhérence to the common and commercial 
law of England, by which the indorser would be held liable as between him 
and one subsequently taking the note f rom the payée, but as between the orig- 
inal parties, only as a guarantor, which latter liability would fail because of 
the statule of frauds. 
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This case is aubmitted without a jury, under the statute. Th© 
criticisma of some of the proof by counsel of both parties is plausi- 
ble enough, but it is unnecessary to consider the évidence with any 
détail in référence to that criticism. Probably each party bas stated 
his testimony, as is usual with interested witnesses, in the most fa- 
vorable light possible for bis sida. But, after ail, there is no conflict 
of évidence in the testimony of the parties themselves, though there is 
a very radical conflict of theory, which at last is only the trouble- 
some one of law that always arises in cases like this, be the facts 
what they may. Neither Miller nor Eidgely testifies to any fact 
witbin the knowledge of the other, for they were separated many hun- 
dreds of miles, and the transaction between them was a very simple 
one, had through an interested intermediary whose testimony was 
impeached, not by direct proof of untruthfuï character, but by évi- 
dence to contradict his statements of the facts, and was supported by 
évidence of his good character, taken subject to exception. What- 
ever may be the rule elsewhere, I am inclined to think that in Ten- 
nessee the évidence is admissible. Richmond v. Richmond, 10 Yerg. 
343 ; Stevens, Dig. "Evidence," 189, and notes. But it is immaterial 
hère, for reasons that will presently appear, to décide this point. 

The testimony of this witness corroborâtes that of the défendant, 
and, if he tells the truth, the plaintiff's statement of the facts is con- 
tradicted. But the plaintifif and défendant can be perfectly reconciled 
in their respective statements on the theory that this doubtful witness 
has deceived them both, which I believe to be the fact, This accounts 
for the peculiarities of the case, and in no other way can the convic- 
tion be escaped that èither the plaintiff has sworn falsely, or both the 
défendant and this witness hâve done so. . 

The défendant is known to the court, trying this case without a 
jury, as he would be to any jury of this county, and possibly of the 
district, as a man of such character that he is not likely to swear 
falsely, and the court assumes that the plaintiff is of the same stand- 
ing where he lives. His statement, so far as it relates to the inten- 
tion he had that the défendant should pay this note at maturity, if 
not then paid by Bond, is consistent with the ordinary course of bus- 
iness in such transactions as this, and with his actions in relation to 
the note. Long before it became due, he wrote to the défendant, ask- 
ing him to pay it at a discount; and he sent it forward for collection 
of the défendant, at maturity, having been informed by letter from 
Bond that he could not himself pay it. It is true that a thoroughly 
dishonest man, under the obligations- of a contract such as Eidgely 
intended to make and supposed he was undertaking, might take ad- 
vantage of the fact that the contract was not in writing, and of the 
implications of law in favor of blank indorsements, and act as the 
plaintiff did, notwithstanding the true nature of the contract ; and if 
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Bond tells the trath, this is wMt tbe plaîntiff bas done, and there 
are some slight circumstances tending to corroborate this view, if it 
be assumed in advance tbat the plaintiff was dishonest enough to 
adopt that scbeme. But thèse circumstances are also reconcilable 
with an bonest purpose. Thus, if it be true tbat tbe plaintifif sup- 
posed Bidgely was liable as maker, or guarantor or "surety," on the 
note, as be puts it, there was no reason for proceeding to protest it 
as if Bidgely was an indorser. He speaks of it in bis two letters to 
Eidgely as an indorsement, and it is so termed in oorrespondence 
with tbe bank at Memphis ; and he evidently thought of and treated 
the liability as tbat of an indorser. Again, if the plaintiff intended, 
as he testifies, tbat Eidgely should sign the note on tbe face as maker 
jointly with Bond, and with that intention used the pronoun "we" 
in tbe note, it is somewhat singular that, wben it was delivered to 
him with only Eidgely's indorsement thereon, he did not return it to be 
properly signed according to bis contract with Bond, and, being a 
banker, tbe plaintiff might be supposed to know of the difficulties at- 
tending such irregular indorsements. And tbe suspicion hère is some- 
what strengthened by the fact that Bond kept bis account with him 
as "G. H. Bond & Co.," and the pronoun "we" would be grammatic- 
ally as necessary in a note to be given in tbat name as it would be 
if Eidgely were also expected to sign it as maker, ^ 

But it must be remembered in this connection tbat mère prudence 
might dictate to a banker, holding such an irregular indorsement, to' 
fix tbe liability in that capaeity by demand and notice of protest, 
even if he knew or believed that the liability was a fixed one without 
such protest. Again, the use of the pronoun "we" is not inconsist- 
ent with an intention tbat Eidgely should be maker; and the most 
that can be said is that tbe force suggested by its use in establisbing 
tbe intention to which the plaintiff swears, is broken by the fact tbat 
without such intention he would aho bave used that pronoun. More- 
over, Miller does not swear that it was agreed by Bond and himself 
that Eidgely would sign on tbe face of tbe note as maker, but only 
that such was bis own intention ; tbe understanding between him and 
Bond being that Bond's uncle "would go on the note to secure us." 
He nowhere says that there was any distinct agreement between them 
as to the character of the liability. 

The truth is, I bave no doubt, that no one of tbe parties to this 
transaction bad the least conception of the difficulties arising out of 
irregular indorsements, or intended this to be of irregular character. 
Eidgely, no doubt, intended to indorse tbe note, as p-^rhaps with the 
rarest exceptions — as when a maker for want of room on the face writes 
bis name on the back — almost every man does who writes bis name 
in blank on the back of a note; and Miller, who bad an old debt on 
an insolvent man which he was anxious to secure in any form, was 
not particular as to the précise character of tbat security. He no 
doubt expected, after tbe usual custom with country banks, to bave 
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the "sùrety" sign the note joîntly with the maker, but was glad enough 
to get the signature in any form, and hence did not return it to hâve 
his own intention complied with, supposing that by regular demand 
and notice of protest he could fix the liability as indorser and save 
his debt, not knowing till the matter came into the hands of the law- 
yers that there was difficulty in that treatment of the transaction. 
On the other hand, Eidgely was just as ignorant as Miller of the true 
légal effect of what he was actually doing. He does not prétend that 
he did anything but indorse the note, and nothing was farther from 
his intention than becoming a maker jointly with Bond. He had been 
informed by Bond that Miller had agreed to extend further banking 
faoilities for a year to enable him to pay the note, and that Miller had 
promised not to call on him for payment unless Bond should die with- 
oat paying it. He indorsed in the belief that he had made that con- 
tract; an anomalous one, to be sure, but the défendant is just the 
man to make it and to refuse any other. The mistake he made was 
in not writing it over his signature. 

ïhe suspicions urged against this testimony, like those against the 
plaintiff's, may be disposed of in the same way. It is unfortunate 
that the correspondence between Eidgely and his nephew, by whioh 
this transaction was carried on, is not produced. But the défendant 
accounts quite satisfaotorily for the loss of the letters he received. 
He is one of a firm of marchant tailors ; thèse letters did not go upon 
'the files of the firm, for they had no business there. His habit was to 
place his individual letters in the "button-drawer" of the table at 
which he worked, and in cleaning up they were thrown into the fire, 
the importance of keeping them not occurring to him; a-nd Bond, in 
his numerous removals, since he left Texas, has lost or mislaid the 
letters to him. He fuUy corroborâtes his uncle as to the contents of 
the letters, but as to negotiations with Miller, he is contradicted by 
wholly disinterested witnesses, who heard what occurred. He seems 
to hâve produced at the bank one of the letters from his uncle, and 
to hâve stated its contents. It was not read by Miller, or those prés- 
ent, and only in part by Bond. Thèse witnesses testify that neither 
in the negotiations between Miller and Bond about the note, nor in 
his report about his uncle's letters, was anything said of Eidgely's not 
being liable, except in case of Bond's death, or about an extension of 
bank facilities for another year, but only, in a gênerai way, that his 
uncle would "go security" on his note. None of the other witnesses 
in this case is contradicted, or otherwise impeached; and, while those 
offered to support his character ail swear it was good, and that they 
would believe him on oath, there are indications that before this 
transaction, and while he lived in this city, his reliability as a wit- 
ness was talked about, if not questioned, by those who had occasion 
to speak of it. At the time this note was given, he was in very 
straitened circumstances, caused by spéculations in cotton futures, 
Bome of which were concealed from his bankers, and was very anxioas 
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to continue buBÏness, and hopeful of doing tMs if he could eeotire the 
old balance. It is a fair inference, from ail the oircumstanceB, that 
he deceived both bis uncle and Miller, by misleading the former as to 
bis own understanding with Miller and as to bis promises, and the 
latter by concealing from him the conditions jyhich bis uncle attached 
to his agreement to indorse the note. On no other theory can the 
testimony of witnesses, whom the court is not authorized to doubt, be 
reconciled, and by this it is entirely harmonized. At ail events, the 
court cannot, on Bond's uncorroborated testimony, say that the de- 
fendant basanswered the burdenof satisfactorily proving that Miller, 
wben be took this note indorsed by the défendant, knew of the condi- 
tions he attached to that indorsement, or of his intention not to be 
feound by it, except in case of Bond's death. 

As to the agreement by Miller to extend further banking facilities 
for a year, a cireumstance exista tending to corroborate Bond and ex- 
cite some suspicion that Miller was fruitful of promises; or, at least, 
encouraged hopes of indulgence as long as thèse were necessary tO 
assure the coveted indorsement of Eidgely as security for the old bal- 
ance. He swears positively he did not agrée to extend further facil- 
ities for the next season, but he did extend Bond's account to August 
30, 1882, and the latter now owes him on thèse transactions, in ad- 
dition to the note, a further sum of $2,809.15, only |376 of which 
can be connected with the old account, because of losses on cotton on 
hand at date of the note. Bond's complaint is that Miller "shut 
down on him" in violation of his agreement to give him a chance to 
work ont the note ; and in view of the facts that this account, from 
May 12, 1881, aggregates over $300,000, and that Miller trusted 
Bond so largely, 1 bave a strong suspicion that this complaint is well 
founded. But it may bave been a hope rather than a promise. Mil- 
ler says he made no agreement, but was willing to indulge Bond in 
the hope that be would work ont, until he found it imprudent to fur- 
ther trust him. This is a reasonable explanation, consistent with the 
ordinary course of business, and, in the absence of more safcisfactory 
proof, the court must accept it as true. Bond converted his and Mil- 
ler's expectations into promises in negotiating with his reluctant un. 
cle, and no doUbt the créditer, while he had hope of securing an old 
balance, was not very discriminating between great expectations and 
promises. "With this gênerai commentary upon the main features of 
the évidence, made necessary by the peculiarities of this case, it re- 
mains to formulate the result of my délibérations by stating the es- 
sential facts upon which the rights of the parties must dépend : 

(1) The défendant indorsed in blank, a few days after its date, the 
note sued on, which, a few days later, was delivered to the plaintiffs 
by G. H. Bond & Go., and accepted in payment of a balance then due 
by said G. H. Bond & Go. to the plaintiffs on an open account of deal- 
ings between tbem as merchants and bankers. The note is as fol- 
lows ! 
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"$2,500, Belton, Texas, Pebruary 1, 1882. 

"Twelve months after date we promise to pay to the order of Miller Bros, 
twenty-flve hundred dollars at their office in Belton, Texas, with interest at 
the rate of eight per cent, par annum f rom maturity until paid, value received. 

"0. H. Bond & Co. 

"Indoraed: S. E. Ridgely." 

(2) When the note was due, it was protested for non-payment, and 
notice was sent to the défendant at Memphis, Tennessee, where he 
resided. 

(3) There was no other considération for the note than the balance 
due the plaintiffs, as bankers, from G. H. Bond & Co., merchants, 
on an account arising out of dealings previously had between them, 
and the extension of the debt for the 12 months the note had to run 
to maturity. The défendant in no way participated in that consid- 
ération, or received any benefit from it. 

(4) C. H. Bond was a nephew of défendant, and doing business in 
Texas as a cotton merchant. At the date of the note he owed the 
plaintiffs a balance of |2,500 on a banker's account, aggregating some 
$300,000, from May 12, 1881, to the date of the note, which balance 
plaintiffs had demanded that he should secure before any further fa- 
cilities would be extended. He expressed the belief that his uncle at 
Memphis "would go on a note" at 12 months, and thereupon opened 
negotiations with him by mail. He informed the plaintiffs, just pré- 
viens to the date of the note, that his uncle "would go his security on 
the note," and thereupon the plaintiffs, in their banking office, on 
the day of its date, prepared the note sued on, and it was signed by 
Bond in the name in which he did business, and by him sent in the 
mail to his uncle at Memphis, where it was indorsed and returned 
by mail to Bond, who, about February 11, 1882, delivered it to the 
plaintiffs. 

(6) The plaintiffs expected and intended that the défendant would 
sign as maker, jointly with C. H. Bond & Co., but they had no dis- 
tinct understanding with Bond or the défendant tothat effect. Their 
only agreement with Bond was that they would take a 12-month8 note 
with his uncle "as security." They accepted the note, as it was 
handed to them by Bond, without complaint as to its form, and sub- 
sequently, in their correspondence and otherwise, treated it as an in- 
dorsement by Kidgely. 

(6) The défendant at first refused his aid to his nephew, but being 
assured by his letters that "he had received a sacred promise from 
plaintiffs that he should never be called on for payment, except in 
case of Bond's death without paying it, and that their only purpose 
was to provide against that event, as he had made arrangements to 
continue business with plaintiffs, who promised to extend ail neces- 
sary facilities," he indorsed the note with no other intention than to 
make that contract. 

(7) Bond did continue business with plaintiffs until August 30, 
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1882, when his account was again in balance against him, and, 
plaintiffs refusing f urther crédit, he made an assignment and left the 
State. 

(8) The note bas never been paid, Bond being anable, and tbe de< 
fendant unwilling, to pay it. 

H. G. Warinner, for plaintiff. 

L. Lehman, for défendant. 

Hammond, j. On the facts of tbis case, very much against my own 
opinion, and with a sensé of its injustice, I feel constrained by au- 
tbority to pronounce judgment for the plaintiffs. Outside the statuta 
of frauds, the défendant would, under the ordinary law of contracts, 
be held liable only to the extent of his agreement, or else the contract 
would wholly fail for want of that consent of the two minds necessary 
to make a contract effective as between the parties to it. I am un- 
able to see any sound and satisfactory reason why this transaction is 
not within the statute of frauds, which enacts that "no action shall 
be brought whereby to charge the défendant upon any spécial prom- 
ise to answer for the debts, default, or miscarriage of another person, 
unless the. promise or agreement upon which such action shall be 
brought, or some mémorandum or note thereof, shall be in writing, 
and signed by the party to be charged therewith, or some other per- 
son by him thereunto lawfuUy authorized." Gode Tenn. (T. & S. 
Ed.) § 1758. 

If the défendant had taken tKe précaution to write his actual con- 
tract above his signature, he could not be Beld beyond it, whatever 
may bave been the plaintiffs' intentions or expeotations ; and why 
should he now be so held ? If he had thus written it, and the plain- 
tiffs accepted it, both would hâve been bound by it; if it were not 
in accordance with the agreement or understanding with Bond, they 
could hâve refused acceptance, and been in no worse situation than 
they already were, or could hâve insisted on a compliance with that 
agreement. Hère were creditors anxious to secure an antécédent 
debt on an insolvent man ; anything they could get in the way of se- 
curity was better than nothing. The défendant was in no sensé, 
légal or moral, bound to beeome liable for it ; nor was he, in becom- 
ing surety, limited to any particular form, but could prescribe his owu 
terms. He sought to fix those terms, and signed the note in the con- 
fident belief that he had done so. And yet, in aid of thèse creditors, 
we find the courts ignoring the statute of frauds, — ignoring the act- 
ual intention of the surety, and, by a system of jadicial législation, 
binding him to an arbitrary contract he never made, and that the 
creditors never supposed he had made, until advised, perhaps, by their 
lawyers to that effect; for the plaintiffs always treated it as an "in- 
dorsement," as no dbubt the défendant thought it was. It is just the 
case that falls within the letter and policy of the statute of frauds, 
and illustrâtes its wisdom. 

In my judgment, there is nothing in the commercial law oî nego- 
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tiable instruments demanding that this case shall not be governed 
by the statute of frauda. Such is the law of England, •whence we de- 
rive our own, and where the défendant could not be held as maker 
or indorser, for the obvions reason that he was in fact neither, but 
only as a guarantor, — no matter what the terms of the guaranty may 
hâve been, whether of absolute payaient at maturity as plaintitfs in- 
sist, or conditionally as défendant intended to be bound, — which lia- 
bility could not be enforced because the contract is not expressed in 
writing. "He is not liable at common law as a surety, because of the 
statute of frauds; and he is not liable by the law-merchant, because 
he bas not followed the law-merohant." 1 Daniel, Neg. Inst. (3d 
Ed.) § 714a; 1 Ames, Bills & Notes, 243; 2 Ames, Bills & Notes, 
839; Steele v. McKinlay, L. E. 5 App. Cas. 754, 772, 783; Macdon- 
ald v. Whitfield, L. E. 8 App. Cas. 733, 748. 

In Steele v. McKinlay, supra, is a very instructive statement show- 
ing how the English commercial law bas modiiied the old foreign law- 
merchant as to the liability called an aval, which held any stranger, 
wholent his name to the paper, bound as an underwriter in the ca- 
pacity in which he so lent it, whether he placed his name on the pa- 
per itself or on a separate paper; and he incurred his liability by 
writing his name under that of the drawer, accepter, or indorser, and 
was held according to the place where he put it ; owing, however, to 
the statute of frauds, this never operated in English law between the 
original parties to the paper, but "solely for the henefit of those who take 
suhsequently;" and the cases holding otherwise are pronounced un- 
Bound. Hence, under the English law, the défendant hère could be 
held only as a second indorser to one who took the note from the plain- 
tiffs with their name written above it, and he could not rely upon the 
statute of frauds, for the reason that his indorsement would then ap- 
pear to be regular, and he could be justly held according to its import. 
But the English law goes no further than this ; and if our American 
courts, in their struggles with this question, had so confined them- 
selves, there would not now exist the pitiable confusion exhibited in 
having neither the old law-merchant, nor the English modification 
of it, but a nondeseript law-merchant, which differs so materially in 
the several states that there are almost as many rules of décision as 
there are states, that no two writers agrée upon a classification of 
them, and that scarcely any state court of last resort bas uniformly 
adhered to any given rule of décision. Mr. Daniel bas boldly sug- 
gested a new way out of thèse bogs of the commercial law, which is 
interesting because new. 1 Danie.l Neg. Inst. (3d Ed.) §§ 707-716, 
714; 4South, LawEev. (N. S.)539; 20 Amer. Law Eeg. (N. S.) 331; 
16 Amer. Law Eeg. (N. S.) 649. 

Those "who do not follow the law-merchant" should not expect 
apy aid from it, and thèse irregular indorsements are not in accord- 
ance with it until they bave assumed the regular form of the well- 
defined contracts of the law-merchant. Any attempt to assimilnte 
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them to tbe regular forma of contract leads to confusion, as our 
American authorities abundantly illuetrate. The regular contract, 
whether in blank or not, is as well understood as if it were written 
out Word for word, and thongh blank as to îorm, is, in légal effèct, 
•written in full. It is not, therefore, -within the statute of frauds, 
and is protected against paroi évidence as other written contracts are. 
But the same treatment cannot be applied to thèse irregular blank 
indorsements, unless the législature or the courts can write a uni- 
form and well-understood contract above them; the former might, 
but certainly the latter hâve not been able to agrée on such a oon- 
tract, and we hâve the remarkable exhibition of a variety of artificial 
and whoUy arbitrary rules cf décision as perplexing as it is possible 
to makethem. If paroi testimpny is to be at ail admitted to show a 
contract, I cannot comprebend why it sfaall not be admitted at large 
to prove the real contract, or that there was, in fact, no agreement of 
the minds ; nor why it should not be enforced or fail according to the 
proof. But this is not what tbe courts do; they admit paroi proof 
only for tbe limited purpose o5 enabling them to make a choiee as to 
the form of tbe liabiïity. If they choose to hold him as indorser, he 
may défend by showing that there was no demand and notice; if they 
conclude to hold him as a guarantor, he is not permitted to show the 
actual terms of bis guaranty, but beld to an absolute one, except, 
perhaps, in some states, he may show that he was only a guarantor 
of solvency; and if they décide to hold bim as maker, there is no 
eseape for him, although he had no more intention of becoming a 
maker of the note than he had of becoming the architect of a new 
System of commercial law. 

Where the object is to prevent one from escaping his contract, who 
actually intended to become a first indorser or a maker, but by a 
blunder did not sign a proper paper in the proper place, there may 
be some excuse for a wish "to baffle such a défense," thongh Lord 
BiiAOEBUEN, in the opinion before cited, thinks it better, even in such 
cases, to adhère to the law. But this désire to impose some liabiïity 
upon the irregular indorser bas led the courts to an exaggeration of 
that doctrine. For example : in this case it may be true, as stated by 
Mr. Justice Coopeb in one of the Tennessee cases, that the défendant 
intended to be bound in some form, and that he should be held to 
some liabiïity; but it does not follow from this that he should be held 
bound to one of the three, or at most four, forms of contract, namely, 
as maker, as second indorser, as guarantor of payment at maturity, or 
as guarantor of payment when the holder f ails to coUect of the maker. 
Why may he not be held to the contract he made, namely, that he 
would pay if the maker should die without payment, or according to 
any other condition he might attach ? If it be said that this was not 
the plaintiff's contract, the reply is, that, if he accepted the indorse- 
ment, such was his contract; for the indorser's consent is as neces- 
sai'y as his own, which will be implied from his acceptance, or else 
v.22F,no.l5— 57 
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there was, in faot, no contract, because the parties did not, in fact, 
agrée tô anything. 

As I understand the class of cases to whioh Boyer v. Boogher, 11 
Mol App. 130, belongs, this may be done if the indorser can prove 
that the payée of the note had knowledge of the particular conditions 
attached by him to the indorsement, but not otherwise; but I am 
unable to see why the payée shonld be more under the protection of 
the law than the other party to the contract, or why he may fill the 
blank space above the signature with a more absolute and a différent 
agreement than that whieh the party eigning intended to write therein. 
No man should be bound, beyond bis actual intention, upon an arbi- 
trary implication of some other intention, unless the law, as in the 
case of regular indorsements, fixes an invariable contract to be al- 
ways implied from a blank signature, Confessedly, it does not do 
this ; and while it opens the case to paroi proof of intention, it illog- 
ieally dénies to him the privilège of proving any intention différent 
from that of the other party, and often implies one wholly foreign to 
himself. In the effort to make efficacious that which, in itself, ex- 
presses notbing in particular, the cases build, upon facts and circum- 
stanees sui-rounding the transaction, some contract which does not 
express the actual intention of the surety, but that of the court which 
tries bis case, according to its view of what ought to hâve becn ex- 
pressed ; and scarcely any two agrée about this on the same state of 
facts. Paroi proof is admitted to aid the courts in determining what 
they shall make the blank mean, but not to helpthe parties in show- 
ing what it means in fact. 

Still more illogically, some cases hold that the défendant hère could 
not prove his conditional guaranty because that would be within the 
statute of frauds, while the courts may imply an absolute guaranty 
which the défendant did not make, and that is not within the statute. 
No such distinction exists in the terms of the statute, and if one be 
within it, I do not comprehend why the other is not.- Such confusion 
cannot be bénéficiai to commercial intereourse, and the policy of the 
statute for preventing frauds and perjuries is reversed for one eu- 
couraging them. 

On my independent judgment, I should hold that according to the 
common law, which is the substratum of ail our laws, this contract 
would either fail for want of mutual understanding of the contraoting 
parties, or be enforced as an acceptance by the payée of the terms 
attached to his contract by the guarantor, and that effect could not 
be given to any guaranty not expressed in writing, because the stat- 
ute of frauds has forbidden it ; and that until the payée had indorsed 
this note and transferred it to some Etranger to the original contract, 
the blank indorsement of the défendant would not fall within the law- 
merchant. This was originally the law of Tennessee, but it has been 
changed bj later décisions which would now hold the défendant as a 
guarantor. Cahal v. Frierson, S Humph. 411 ; Comparree v. Brock- 



way, 11 Humph. 355; Cfows^ow v. Barbiere, 4 Sneed, 838; Newell v. 
Williams, 5 Sneed, 212 ; Talley v. Courtney, 1 Heisk. 718 ; Brinkley 
V. Bopd, 9 Heisk. 152; Iser v. Cohen, 1 Bàxt. é23; Rivera v. Thomas, 
1 Lea, 649; Taylor v. French, 2 Lea, 257; Harding v. IFaiers, 6 Lea, 
324. So would he be held in Texas, as I understand the cases there. 
Cook V. Southwick, 9 Tex. 615 ; Carr v. Bowland, 14 Tex. 275 ; Chand- 
1er V. Westfall, 30 Tex. 477. 

But, according to the rulings of the suprême court of the United 
States, wMch foUow the Massachusetts rule, somewhat regretted in 
Essex Co. V. Edmands, 12 Gray, 273, the défendant is to be held as a 
joint maker of the note, the case falling within the first category enu- 
merated by Mr. Justice Clipford, in the two cases cited from that 
court. Bey v. Simpson, 22 How, 341; S. C. Law Pub. Co. Ed. 260, 
and note; Good v. Martin, 95 U. S. 90. 

Judgment for plaintiffs. 



Clemens v. Estes and others. 

lOireuit Court, D. Magêachutettê. February 10, 1885.) 

APTHOHS — CONTBACT TO SKhh BOOKS BT SUBSCBIPTION — ijALB BT AGBHTB TO 
PCBUSHBK AT ReDOCED RATE— INJONCTION. 

In the absence of notice of the terms of the contract between an author and 
the agents empJoyed by him, for the sale of his books by subscription at a cer- 
tain priée, a publisher may buy or contract to buy such books from agents who 
hâve lawfully obtained them by purchase from the author or his pablishers, 
and nay advertise for sale and sell them at any price he may see fit. Prince 
Albert v. étrange, 1 Macn. & Q. 25, distinguished. 

In Equity. Motion for injunction pendente lîte. 

8. Lincoln and O, L. Huntress, for complainant. 

8. J. Elder, for défendant. 

CoiiT, J. This is a motion for a preliminary injunction. The ma- 
terial facts, as disclosed in the bill and affidavits, are as follows : 

The défendants, Estes & Lauriat, are a firm of book-sellers and publishers 
located in Boston. In their laat holiday catalogue appeared an advertisement 
in which a new work, entitled "Huckleberry Finn," written by the plaintiff 
under the name of Mark Twain, was ofEered for sale at & price reduced from 
$2.75 to S2.25. The book is sold on what is known as the subscription plan, 
and the regular subscription price is $2.75. The canvass for the book haa 
been in progress for some months. The advertisement to sell the work for 
less than the subscription price is working great injury to the regular sales 
by subscription. The book is not yet published, and will not be before Feb- 
ruary. On Deeember 3, 1884, the title of the work was deposited with the 
librarian of congresa to secure a copyright. Charles L. Webster & Co., of 
New York, are the gênerai managers and authorized agents of the plaintif? 
in the publication and sale of the book, Nuraerous canvassing agents are ap- 
pointed in différent parts of the country. Thèse agents purchase the books, 
but bind themselves by contract to sell only to subscribers, and not to the 
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trade, and for the full retail price. Prior to the time the catalogue waa Is- 
sued, several persons called at the place of business of Estes & Lauriat, and 
offered them the book at such priées that they could afEord to sell it at $2.25, 
and still make a fair profit. Dummies of the book were left for examina- 
tion. Two of the persons who called had previously sold Estes & Lauriat 
other Works of the author. Estes & Lauriat eontracted with thèse pei-sons to 
take 100 or more copies of the book, and then inserted in their holiday cata- 
logue about to be published the advertisement referred to. Up to this time, 
about 30 orders for the book had beon received by them. They had no knowl- 
edge of the terms of the contract between the plaintiff, or his publishers, and 
their canvassing agents. They say the prior works of the author, published 
by subscription, bave been freely olîered to them at large discounts. As soon 
as suit was brought, they eut out the page from the catalogue containing the 
advertisement; and they bave not since and do not propose to distribute any 
more catalogues containing the advertisement. 

Upon this state of facts, the plaintiff prays for an injunction re- 
Btraining the further distribution of any catalogue containing the 
advertisement, and also enjoining the défendants from making any 
agrée ment, or carrying out any agreement already made with the 
plaintifs agents, for obtaining any copies of ti:e book by inducing 
them to break their lawful contract, or from selling any books except 
such as may be obtained by subscription or are second-hand. To 
entitle the plaintiff to any relief of the charaeter asked for, he must 
first show that the défendants had notice of the terms of the contract 
between himself and his agents. In their af&davits the défendants 
deny any such knowledge, and we must be governed by the proof 
before us. Nor is there any évidence going to show that the défend- 
ants tried to induce the agents to sell the books, or to break any con- 
tract. In the absence of any notice of the contract, the défendants 
had a right to buy, or contract to buy, books from agents who law- 
fully obtained them by purchase from the plaintilï or his publishers, 
and had a right to advertise for sale and to sell such books at any 
price they saw fit. The plaintiff may hâve a right of action against 
his agents for the violation of their contract, and, from ail that ap- 
pears, they might be enjoined from doing what they had covenanted 
not to do, (High, Inj. § 713;) but it is' not claimed that the défend- 
ants were in any way parties to that agreement, or interested iu it. 
Sometimes the jurisdietion of a court of equity to restrain the breaches 
of négative contracts has been extended to a third party, who has no- 
tice of the covenant, or who, by forming a partnership with the wrong- 
doer, seeks to benefit himself by the injury committed. High, Inj. § 
744. 

In Barfield v. Nicholson, 2 Sim. & S. 1, it appeared that the de- 
fendant Nicholson, having assigned to Barfield his copyright in a 
certain book, agreed not to write or publish any work which might 
be detrimental to its sale. Afterwards, in violation of this agree- 
ment, he engaged with one Kelly, the other défendant, in the publi- 
cation of a work which impeded the sale of the first book. On the 
ground that Kelly was a partner with Nicholson, and thus connected 
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with him in interest in the commission of a wrong, the rioe-chan- 
cellor, Sir John Leach, granted an injunotion against both. Aft- 
erwards, it was shown by Kelly that he was not a partner with 
Nicholson, and had no knowledge of the agreement, and the vice- 
chancellor dissolved the injunotion against him on the ground that, 
having no notice of the agreement, he could not be affected by it. 
The plaintiff relies on the case oî- Prince Albert v. Strange, 1 Macn. 
& G. 25. But the décision in that case resta upon a différent prin- 
ciple, namely, the right of an author or composer to his unpublishèd 
work, or manuscript, kept for private use or pleasure. It is a breach 
of confidence to publish such a work without the author's consent. 
And the court, to prevent the invasion of this right, pfohibited the 
publication of a catalogue containing a description of the work. Upon 
the évidence submitted, I am clear the injunction must be refused. 
Injonction denied. 



MosLEB Safe & Look Co. v. Moslbe and others.* 
[Oircuit Court, S. D. Ohio, W. D. February 3, 1885.) 

1. Patents— Pihe-Pboof Safes— Mosleh's ]îounded ConsEns. 

Olaims 1 and 2 of patent No. 281,640, for an angle-bar for safes, consisting of 
a right-angled iron bar, one of the aides of which is eut away (tlie cuts being 
curved and meeting a right-angled eut) leaving a curve facing the uncut sida, 
■wherebysaid uncut side may be bent to form a rounded corner, are void, said 
device not being new. 

2. Samb — Claim fou Pbocbss of Bendino Ansle-Ieons Void. 

Cutting an opening in one web of an angle-bar to permit the beading of the 
bar to an angle or curve was known and used before the date claimed by com- 
plainant's assigner, and determining Ihe lines of the cuts and the shape of the 
opening by the use of a templet or pattern of flexilile materiai is no exercise of 
the inventive faculty. 

3. BaMB— OOMBINATION OliArMS— AGaKEGATION OF OlD PaRTS. 

The combinations claimed in patent No. 273,585 and in elaim 3 of patent 
No. 281,640, are composed of parts whicli are old, excepting the précise lines of 
cuts and shape of tlie openings, (which are not materiai,) and, as they produce 
a resuit which is the mère aggregate of separate contributions, are not patent- 
able. 

In Equity. 

Oeo. J. Murray, for complainant. 

James Moore, for respondents. 

Sage, J. The plaintiff sues for infringement of three patents for 
improvements in fire-proof safes, granted to Moses Mosler, plaintiff 's 
assigner, as foUows : 

(1) No. 273,585 ; application filed February 5, 1883 ; letters dated 
March 6, 1883. The object of this invention, as stated in the spéc- 
ification, is to provide an improved means of constructing the outer 
casing, so that the safe may be filled from the bottom. The front 

1 Reported by Harper & Blakemore, Esqs., of the Cincmnati car. 
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and back frames of the safe are formed from angle-bars, which hâve 
one side eut away where the benda of the cornera are to be made, and 
the uncut side bent aronnd to close the joint in the corner, and form 
a frame with its outer corners rounded. The meeting joint at the 
bottom of the frame is overlapped by a short angle-piece, which is 
Bcrewed or riveted to the frame uniting the joint. A sheet-metal cover 
is bent around the top sides and around the lower rounded corners of 
the frames. Upon eaoh edge of this cover at the bottom of the safe, 
and between the angle-frames, are secured métal bars, which project 
beyond the edges of the cover, to form resta for the bottom plate. The 
safe îs made with the customary sheet-metal box forming the interior 
réceptacle, and secured to the cast-metal door-frame in the usual 
manner. The topa of the caater-frames conform to the curve of the 
rounded corners, and after the bottom plate is pushed into its place, 
the inner boita, which secure the oaster-frames, pasa through the bot- 
tom plate, which they eecure, and the angle-frames. The patentée 
does not claim the bent angle-frames, nor the safe composed of thèse 
frames, and the sheet-metal cover bent around them, (the same being 
shown and claimed by him in an application then pending,) but lim- 
ita his claim to the combination, in a fire-proof safe, of the frames, 
the sheet-metal cover bent around the top sides and lower cornera, 
with projecting métal bars, and removable bottom plate, substantially 
as described. ■■ -■ 

(2) No. 281,640. This patent differs from No. 273,585 in that a 
partie ular description is given, in the spécification, of the cuts in the 
side of the angle-bar, where the bends are to be made ; but the pat- 
entée spécifies that the shape of the eut may be varied, it only being 
essential that sufficient métal be eut away on one side of the angle- 
bar to permit the other or uncut side to be bent; the eut nearest the 
uncut side being in the form of a curve or curves, so that when said 
uncut side is bent to form the corner it will bear upon and be sup- 
ported by the curved end or portion of the eut, and thus be rounded 
by a curve similar to the curve of the eut. 

The claims are as foUows : 

First. An angle-bar for sale-frames, consisting, substantially as before sefc 
forth, of a right-angled bar, one of the sides of which is eut away, leaving a 
curve f acing the uncut side, whereby said uncut side may be bent to bear upon 
said curve to form a rounded corner; second, an angle bar for safe-f rames, 
consisting, substantially as before set forth, of a right-angled iron bar, one of 
the sides of which is eut away, with curved cuts meeting a right-angled eut, 
whereby the uncut side may be bent toform rounded corners; third, in a safe, 
the combination of the front and back frames, formed of single bent angle 
bars having one side eut away to leave curved ends, upon which the uncut 
side is bent to form rounded corners, and a métal sheet, E, bent around and 
secured to said frames to form the top sides of the safe, substantially as de- 
scribed. 

(3) No. 283,136, dated August 14, 1883. Application filed De- 
cember 11, 1882. The claim is as follows: 
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"The ierein described process of bending angle-irons, which consista in 
cutting away a port) on of one web by a eu t which severs the t wo webs at their 
junction fora distance equal to the arc of the corner to be bent, and removes 
sufflcient of métal in front of the single part of the uncut web to permit the 
sanie to bend to the desired angle, and to insure the edges of the opening, 
meeting to form a close joint as the bar is bent, substantially as shown and 
described." 

In the spécification, the aides of the angle-bar are designated by 
the letters A and B, A representing the uncut web, and B the eut 
web. The outer opening of the eut, C, is made by linea at angles of 
45 degrees to the edge of the web, se that when the bar is bent the 
edges of this opening meet eaob other in a true miter. The inner 
opening, D, which extends outward within coaverging eurved lines 
from the angle of the bar to where it meets the opening, C, extending 
inward from the edge of B, and within converging lines, (the letter 
X suggesting the shape of the entire opening, excepting that the outer 
opening extends nearly to the angle of the bar,) h as a dove-tailed 
shape, bounded by eurved lines described from points upon the miter 
line and the face of the uncut web, A. The eurved ends of the web, 
B, abut against the uncut side when the bar is bent, making a close 
joint. ' 

The patentée statesin the spécification that "the shape of the open- 
ing or cut-away portion of web, B, may be varied at will so long as 
the meeting line or lines be not extended beyond the space bounded 
by the rounded corner, and the edge lines extended to web, A," The 
angle-bars eut out as described, it is stated in the spécification, may 
be bent to the proper form by the machine represented by Pig. 6 in 
the accompanying drawings. In this, E represents a métal block hav- 
ing upwardly projecting sides, screw-tapped to receive clamping screw, 
F. The opposite corners of the block are rounded to fit the inner curve 
of the desired corner. G is a,loose block of iron, between which and the 
sides of block, E, the uncut web, A, is clamped by screw, F; the other 
web, B, resting on the block; the cut-away part over the rounded 
corner. By force applied to the projecting end of the bar, it is bent 
around until the severed edges meet in a close joint. 

The angle-bar herein shown, is not claimed, as it is the subject of a 
pending application. 

The safes described in thèse patents are fiUed through the bottom 
opening with fire-proof cernent. The bottom is then secured in place 
and the casters attaohed. The patentée states in spécification form- 
ing part of letters No. 281,640 that before his invention safes were 
filled from the back, and that his safes "can be completely finished 
before the filling is put in. The fllling adds greatly to the weight; 
mucb labor in handling is therefore saved." For the purposes of this 
suit, thèse three patents may be considered as one, containing ail the 
claims involved. As counsel for complainant suggests, the daims 
are for separate and distinct, but not for independent inventions, at 
least so far as the manufacture of safes is concerned. They might 
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have been ail included in one application had the patentée chosen to 
BO présent them. 

The first and second claims in letters patent No. 281,640 are for 
an angle-bar for safes, consisting of a right-angled iron bar, one of 
the sides of which is eut away (tbe cuts being curved and meeting a 
right-angled eut) leaving a curve facing the uncut side, whereby said 
uncut side may be bent to form a rounded corner. The patentée 
states in the spécification that he is aware "that it bas been proposed 
to make protecting corner pièces for safes from angle-iron, from one 
side of which a triangular pièce was eut out to permit the opposite 
side to behd." He also states that "the shape of the eut to permit the 
angle-bar to be bent to form rounded corners may be varied without 
departing from the principles of my invention," etc. 

In the drawings accompanying the spécification forming part of let- 
ters patent No. 283,136, Fig. 5 represents a templet of card-board, or 
thin sheet métal, which the patentée states he uses to détermine about 
the shape and size of the notch or eut which it is necessary to make 
to admit of the bar being bent to any desired angle, and to make a 
corner 6f any desired curve. The templet is of the shape and size of 
a section of the angle-bar. One web is severed by a eut at right an- 
gles to its edge. The two webs are then severed at their junction for 
some distance upon each side of the eut, then by bending the web so 
that the eut edges will pass each other, the templet may be bent to 
any curve or angle desired, and the lines of the cutsrequired to make 
the proper shape of opening in angle-bars to be bent to the same curve 
or angle, marked and fixed upon. 

Such use of the templet as a pattern is nothing new. It is clearly 
shown by the testimony that cutting an opening in one web of an 
angle-bar to permit the bending of the bar to an angle or curve, was 
known and used before the date claimed by complainants' assigner 
for his invention. Différent shapes of cftts and openings are shown 
in exhibits put in évidence by respondents. Unless the précise cuts 
and shape of opening shown in the drawing attached to the spécifi- 
cation forming part of the letters patent are patentable, the claims 
are worthless. But the patentée shows how, by the use of a pattern 
of flexible material, — an old method and familiar as the use of the 
carpenters' miter-box, — he détermines the lines of the cuts and the 
shape of the opening. In this there is no exercise of the inventive 
faculty. It is only what would occur to a mechanic of ordinary skill. 
Moreover, if the précise lines of cuts and shape of opening shown 
in the drawings were patentable, the patentée does not, as we have 
seen, so limit his claim, but seeks to cover variations, which he says 
may be made without departing from the principle of his invention. 
Claims 1 and 2 in letters patent No. 281,640, and the claim in letters 
patent No. 283,136 are therefore adjudged invalid. 

As to the combination claims, being the only claim in letters pat- 
ent No. 273,585, and claim 3 in letters patent No. 281,640, the parts 
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are old, exeepting only — and this is not materîal — that the précise 
lines of cuts, and the shape of the opening oî the angle-bar, are not 
found in Bafes of prior manufacture. The sheet-metal cover is old. 
It is shown in respondent's exhibit, St. Louis safe. The bars, C, and 
lower removable plate, D, elaimed in 373,585, are old. (See respond- 
ent's Exhibit A, and the déposition of John Hurst.) The safes in the 
manufacture of which they were used, were square cornered, as was 
then the fàshion, but that is not material. When the angle-frames 
were bent the corners were round, and then heated and hammered 
upon both sides of the corners to make them square. Eespondent's 
testimony also establishes that fire-proof safes were filled from the 
bottom as early as 1879 by the Cincinnati Safe & Look Company, 
and in that year, probably also in 1878, by Hall's Safe & Lock Com- 
pany. The complainant was the first to employ the combination 
elaimed in the manufacture of round-cornered safes, but the change 
from square-cornered safes was only a change in form, The combi- 
nation is nothing more than an aggregation, and falls by the applica- 
tion of the rulings in Halles v. Van Wormer, 20 Wall. 868; Recken- 
dorfer V. Faber, 92 U. S. 347, and in Pickering v. McCullough, lOé 
U. 8.318. 

The bill is dismissed at complainants' costs. 



The Avon. 
(Diafriet Court, 2f. D. Illinois. January 5, 1885.) 

1. Collision — Vbssel at Anchor — Lights — Admibalty Rdle 2. 

The purpose of admiralty rule 2 was to hâve at least one bright white light set 
on a vessel at anchor so high as to be clearly visible from ail directions, and 
which from ils comparative height and the fact that it was stationary would in- 
dicate at once that it was upon a vessel at anchor ; but having another light, even 
in the rigging or upon the huU or in tlie cabin Windows, would not contradict 
such indication, or mislead an approachin'g vessel, and violate this rule. 

2. Samb— Exhibition of Tohch. 

It is not necessary for a vessel at anchor to show a torch when Its lights are 
properly set and burning, and an approaching vessel, by a vigilant and proper 
lookout, can see her witïiout a torch. 

3. Same— Lookout — Compbtbncy— Use of Night-Glass. 

A man who needs a night-glass to enable him to discover lights in time to 
avoid a collision is unfit for a lookout. His own natural vision should be suf- 
flcient to perform ail theduties of a lookout. 

4. Samb— Steam-Puopelleb and Anchobbd Barge— Night— Lights— Tokch— 

Lookout — Fault — Damages. 

Upon examination of the évidence, held, that it is not shown, as elaimed 
hy the respondent, that the collision between the steam-propeller Avon in the 
night-time, on Lake Michigan, ofl the harbor of Milwaukee, with the barge 
Thomas A. Scott, while lying at anchor, was caused by the barge being an- 
chored in an unsafe and improper place, or by a violation of admiralty rule 2 
by hér ïn displaying iwo lights, or by her f allure to exhibit a torch when thosô 
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in charge of her saw the Avrr approaching ; but that the collision was caused 
by the négligence of the captain and lookout of the Avon, and that the Àvoa 
should bear the loss occasioned thereby. 

In Admiralty. 

Robert Rae, for libelant. 

C. G. Clarke and Williams ê Potier, for respondent. 

Blodgett, J. About 8 o'clock in the evening of October 29, 1880, 
a collision occurred on the navigable -waters of Lake Miohigan, off 
Milwaukee harbor, between the Bteam-propellor Avon and the four- 
masted schooner-barge Thomas A. Scott, while the barge was lying 
at anchor, whereby the barge was sunk and became a total loss. The 
Phénix Insurance Company and the Faneuil Hall Insurance Com- 
pany had each issued season policies of insurauce on the huU of the 
barge for the sum of $2,000, which were in force at the time of the 
collision; and the Phénix Insurance Company, having reinsured the 
risk of the Faneuil Hall Company, paid the loss on both policies, 
amounting to $i,0Q0, and now brings this suit against the Avon to 
recover the amount so paid, alleging that the collision and the loss 
of the barge occurred solely by reason of the négligence and want of 
due care of tbose in charge of the Avon. The défenses set up are: 

(1) That the barge was anchored in an unsafe and iœproper place; 

(2) that the barge displayed two anchor lights, when, under the law, 
she should bave shown but one; (3) that those in charge of tbe 
barge were guilty of contributory négligence in not showing a torch 
when they saw the Avon approaching the barge. 

The proof shows, without dispute, that the barge in tow of the pro- 
peller Conemaugh was on a voyage from the port of Chicago to the 
port of Buffalo; that the Conemaugh, having occasion to enter the 
harbor of Milwaukee, dropped the barge a short distance outside the 
entrance to the harbor, and the barge came to anchor about half a 
mile nearly due east of the ou ter ends of the piers. The wind being 
southerly, she swung with her bow. to the south, and her length over 
ail being about 250 feet, she may be said to hâve lain directly oppo- 
site or athwart the entrance to the harbor, although a half -mile out 
in the bay beyond the entrance. There was ample depth of water to 
the north and south of the barge to enable vesseîs leaving or entering 
the harbor to pass the barge either to the north or south, and the 
usual course of steam-vessels bound to Chicago would carry them to 
the south, and those bound to the lower lakes would go to the north, of 
the place where the barge lay. The Avon, on a voyage from Buffalo 
to Chicago, entered the port of Milwaukee in the afternoon of the day 
of the collision, to discharge some freight, and left to pursue her voy- 
age to Chicago about 8 o'clock in the evening. She was assi&ted to 
wind in the harbor by the tug Merrill, and then proceeded dowu the 
harbor with. her own power. The night was notvery dark, but there 
was some smoke on the waters of the bay about the mouth of the har- 
bor, which came from the rolling-mills on the south side of the bay, 
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abont a mile and a half Bouth or south-east of ihe ends of the piers. 

The barge had her anchor watch on daty, the mate being officer of 
the deck, and a proper anchor light hung on the jib-halyards from 
12 to 20 feet above the deck, and where it was in plain sight of those 
approaching her. The proof alBo shows that there was another light 
seen upon the after-part of the barge ; some of those who saw it con- 
cluding that it was a cabin light, and others thinking it was a lan- 
tern hung in the aft rigging. The officers and crew of the barge ail 
concur in the statement that no light was intentionally set or dis- 
played as a signal light in the after-part of the barge, and my own 
conclusion is that the light seen by the tug-men and crew of the life- 
saving station on the after-part of the vessel was a cabin light. But 
just a few moments before the Avon struck the barge, and when the 
collision was imminent, the mate of the barge took from the deck- 
house a brigbt lantern, ran along the deck with it, swinging. it to at- 
tract attention ; and this light may hâve been set down on the top of 
the cabin, or hung up in some of the after rigging, and thus hâve 
been the after light to whioh the mates of the Avon say the captain 
called their attention after the collision, and before the barge went 
down. The Avon had her side lights and her maSt-head light duly 
placed, and ail were brightly burning when she came down the har- 
bor, and up to the time of the collision, and the proof is conclusive 
that her lights were plainly seen from the deck of the barge before 
she ief t the ends of the piers, until the collision. Why I say this fact 
is conclusively shown, is becanse it is unequivocally testified to by the 
crew of the barge, and several disinterested witnesses who were on 
board of tugs out in the bay, in the vicinity of the barge. The Avon 
had discharged some or ail of her freight, so that she was down by 
the stem from the weight of her engines, and perhaps some freight 
aft, so that her bow was well out of water, and her lookout was sta- 
tioned on her upper deck, forward of the wheel-house, and the cap- 
tain, who was oËQcer of the deck, stood near, and in front of the 
wheel-house. 

As to the point made, that the barge was anchored in an unsafe 
place, I do not think the position is sustained by the proof, There 
was ample room for vessels leaving or entering the harbor to avoid 
her ; and, in fact, the Avon, in laying her course for Chicago, after 
passing the end of the piers, would naturally hâve gone to the south 
of the space occupied by the barge, The half-mile intervening after 
the Avon was clear of the piers gave ail the room that was needed to 
change her course, and go either to the south or north of the barge. 
For steam-vessels, whose course was not controUed by the wind, the 
course for the lower lakes and to ports north and north-east of Mil- 
waukee was to the north, and for those bound to Chicago the course 
was to the south of where the barge lay ; and only as to those bound 
directly across the lake — say to Grand Haven or perhaps Muskegon 
— could the barge be said to lie directly in their path, So, too, a 
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Bteamer leaving the harbor would not hâve obtained such headway at 
80 short a distance from the ends of the piers as to make it difficult 
to stop or slow as at a greater distance ont, when she had got under 
a full head of steam. And sail-vessels, which are now invariably 
towed by steam-tugs into and ont of the large harbors of thèse lakes, 
like Milwaukee and Chicago, would miich more readily avoid a col- 
lision with a vessel at anchor within a half-mile of the entrance to 
the harbor than at a larger distance oufc, beeause the tugs, in taking 
them out, would tow them beyond the point where the barge lay to 
give them a good offing, and would take hold of those to be towed in 
at a point outside, beeause a vessel, as a matter of prudence, would 
hardly sail so close to the jaws of the pier without putting herself in 
charge of her tug. As vessels leaving Milwaukee harbor go to the 
south-east, north-east, or east, as their course to their ports of desti- 
nation require, any vessel coming to anchor off the moiith of the har- 
bor may be said to be in the pathway of some one. So, also, Mil- 
waukee is one of the most important intermediate ports between Chi- 
cago and Milwaukee, the ter mini of the great lake route; and the 
bay into which the harbor opens affords a safe and convenient an- 
choring ground f* ail vessels which hâve occasion to wait outside the 
harbor, and hence very many of the vessels engaged in commerce on 
the lakes hâve occasion to eall at this port on their voyages between 
the upper and lower lake ports, and a vessel, therefore, can scarcely 
come to anchor in the bay outside the harbor of Milwaukee without 
being in the pathway of others arriving and departing, and this fact 
puts ail vessels leaving or entering the harbor upon notice that a vig- 
ilant lookout must be kept for vessels at anchor off the mouth of the 
harbor. Upon the proof, then, I do not find that the Scott was at 
anchor in an improper or unsaf e place, as to other vessels leaving the 
harbor of Milwaukee. 

, As to the second point, that the barge displayed tow anchor lights, 
I bave already said it is my conclusion, from the proof, that the barge 
had only one light set, which was intended as an anchor light, and 
that this light was hung in her jib-balyards, where it could be and was 
plainly seen, and that, although two lights may hâve been. seen on 
her, one was probably a light in her cabin, and the lantern swung by 
the mate, and afterwards hung over or placed on top of the cabin, 
may hâve been the other light mentioned by the witnesses on the 
Avon, from which they concluded that she had two anchor lights 
set. But even if she had two bright white lights hung in her rigging, 
one forward and the other aft, I do not see from the proof how that 
contributed to bringabout the collision. In the flrst place, it did not 
confuse or deceive any one else. The tug-men passing in or out of 
the harbor, and the men at the life station, were not misled by it; 
while, from the testimony of ail the witnesses on the Avon, it is clear 
that they did not make out either light in time to hâve avoided the col- 
lision. There is no proof showing that the conduct or management 
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of the Avon was in any degree embarrassed by the fact that they saw 
two lights, instead of one, on the barge. When they disoovered one 
or botb the lights on the barge, and came to the conclusion that such 
light or lights were on a vessel at anchor, it was too late, by their 
own sbowing, to avoid the collision. 

It is contended by respondents that a display of two lights by a 
vessel at anchor is in direct violation of the law, and therefore libel- 
auts cannot reeover, because rule 2 says: "The lights mentioned in 
the following rules, and no others, shall be carried in ail weathers be- 
Iween sunset and sunrise." And rule 10 says: "AU vessels, whether 
steam-vessels or sail-vessels, when at anchor in roadsteads or fair- 
ways, shall, between sunset and sunrise, exhibit where it can best be 
seen, but at a height not exceeding 20 feet above the hull, a white 
light in a globular lantern of eight inches in diameter, and so con- 
structed as to show a clear, uniform, and nnbroken light, visible ail 
around the horizon, and at a distance of at least one miJe. " 

Under the facts in this case, as I find them from the proof, it is 
not necessary that the court shall décide whether a vessel lying at 
anchor may not and sbould not, under eiroumstances which can read- 
ily be imagined, display more than one anchor light, because the proof 
satisfies me, being that of her crew, who are presumed to hâve the 
best information as to what was done on board of her, that this barge 
set only one anchor light, and that at the proper height above the 
deck, and in a properly conspicuous place, and of the eize and con- 
struction required by the rules; but, certainly, the rule does not ré- 
duire that a vessel at anchor shall extinguish or inboard her cabin 
lights sothat no light can possibly be seen from any part of her hull. 
It seems to me the purpose of the rule was to bave at least one.bright 
white light set, so high as to be clearly visible from ail directions, 
and which, from its comparative height, and the faet that itwas sta- 
tionary, would indicate at once that it was upon a vessel at anchor; 
but other lights, even in the rigging, or upon the hull, or in the cabin 
Windows, would not contradict such indication or mislead an ap- 
proaching vessel. 

The hull of this barge was a trifle over 200 feet long, and if two 
lights had been displayed, one at each end, I cannot see how it could 
hâve misled any one on a vessel approaching her, because rays of 
light are not bent or deflected laterally in passing through the air so 
as to change the apparent locality of the source from whence they 
come. The lookout on the Avon states he saw the lights, and that 
they seemed to be at least a quarter of a mile apart; and hence it is 
argued that those in charge of the Avon were misled because they 
thought they were upon two différent vessels, and steered between 
them. There is proof in the case showing there was a tug just a lit- 
tle to the north and outside of the Scott, which was showing her lights, 
and it is possible that the lookout of the Avon may bave seen the tug 
light as well as the anchor light on the Bcott ; and, probably, they 
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■would have beén a quarter of a mile apart. But the idea that if there 
were two lights on the Scott, they would appear, under any circum- 
stanoes, to have been furtber apart than they aotually were, is absurd, 
from any point of view it is considered. Rays of light do not bend 
laterally. If they did so, you coald see around a hill, and it would 
be impossible to run a straight linewith a compass or transit. It is 
true that light, in passing tbrough média of différent densities, is re- 
f racted virtically in a slight degree ; but the apparent position of an 
object in a latéral direction is subject to no change from this cause. 
If it were otherwise, you eould not steer in a straight line to a light 
at ail. So I ôonclude, from the fact the lookout on the Avon says he 
saw thèse two lights so far apart, as an excuse for not giving the alarm 
in time to avoid running into the Scott, showa that he either saw the 
light on the tug or else that he bas f abricated an attempted excuse 
for bis want of vigilance and intelligence. No prudent seaman, even 
if he saw what seemed to be two anchor lights 200 or 250 feet apart, 
would attempt to pass between them, on the supposition that they 
were on two différent vessels ; because the anchor light may be on 
the forward or after part of the vessel, — where, according to the judg- 
ment of those in charge of the vessel at anchor, it can be best seen, 
— and therefore a man in charge of an approaching vessel, when he 
Bées an anchor light, and while the distance or thedarkness prevents 
his seeing the exact situation of the hull, must take promptly the 
requisite steps to give the light so wide a berth as to pass dear of 
the vessel it is on. Not knowing wbioh end of the vessel the light 
is displayed from, his only safety is in going far enough away to avoid 
a collision with even the largest and longest vessel; and the same 
may be said if two lights are seen within a possible vessel's length 
apart, — he must go so far away as to clear both, if he shall conolude 
they are on différent vessels. 

The proof also shows that it is quite common for vessels at anchor 
in Milwaukee bay to display two anchor lights, so that those in charge 
of vessels in motion in that locality, and acquainted with the usages 
in that regard, are bound to anticipate that a vessel at anchor may 
show two lights, even if such showing is contrary to law. Bat I do 
not think it can be deemed a violation of the rule to show two anchor 
lights, because it is possible a vessel lying at anchor may ûnd it neo- 
essary to partly raise a sail so as to be ready to get under way in case 
of â change of wind, or the sudden rising of a storm, which would ob- 
scure one light, and raake two lights absolutely necessary. It was 
oot necessary on this occasion, it is true; but it is hardly possible that 
if a vessel situated in this manner should show two anchor lights, it 
could be brought as a charge against her in case of a collision. 

I now corne to consider briefly the proposition that the Scott should 
have shown a torch in time to have notified the Avon of her position ; 
and that her failure to do so is sach contributory négligence as ex- 
cuses the Avon or mitigates the conséquences of the collision. I have 
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only to say that I do not understaud that it is necessary for a veasel 
at anchor to show a torch when it is clear that the approaching ves- 
sel, by a vigilant and proper lookout, could hâve seen her without a 
torch. Vessela at anchor in the night, with their own light properly 
set and buining, hâve a right to assume that an approaching vessel is 
obeying the law ; that it has a proper lookout, and is taking the proper 
précautions to avoid a collision; and hence, when the watoh on a ves- 
sel at anchor sees another vessel approaching at a distance of about 
three-quarters of a mile, and sees ail her lights clearly and distinctly, 
he has the right to assume that the lookout on the approaching ves- 
sel sees hia lights, and will in due time adopt the proper maneuver to 
pasB clear of Mm. It is said, however, in behalf of the Avon, that 
the air was filled with smoke from the roUing-mills, so as to prevent 
the lookout on the Avon from seeing the barge's lights; but it hardly 
needs argument to demonstrate that, if a man standing on the deck 
of the barge could see ail the lights of the Avon as she approached 
him, it was equally feasible for the lookout on the Avon to hâve seen 
the lights on the barge. If the rays of light from the green, red, and 
white lanterns of the Avon were clearly seen on the barge from the 
time she headed down theharbor, as is most abundantly proven, then 
there is absolutely no reason why a compétent and vigilant lookout 
on the Avon should not hâve seen the barge's lights. That there was 
some smoke on the bay must from the proof be taken as an estab- 
lished f act, but it is évident that this smoke did not materially obscure 
• the lights on the Avon nor the barge ; for men on tugs out in the bay 
in the vicinity of the barge saw the Avon's lights and the city lights 
from the time she headed down the harbor, while the life-saving sta- 
tion men from the station at the end of the piers, and the men on the 
tug inside the piers, plainly saw the lights on the barge. Indeed, I 
can hardly conceive that smoke from thèse rolling-mills, after drifting 
a mile and a half over the water, could bave retained ençugh of its 
soot and body to hâve obstructed the view of lights opposite the mouth 
of the harbor; but, if it ever did so, I feel sure from the proof that it 
did not do so on this occasion, because if there was not smoke enough 
to obscure the lights of the Avon and prevent them from being seen 
from the barge and the tugs in the vicinity of the barge, then there 
was none to prevent the lookout from seeing the lights of the barge 
from the forward end of the upper deck of the Avon. And if the 
watch upon the barge had no difficulty in seeing the Avon's lights, he 
had the right to assume that the lookout on the Avon could and did 
see his light, and that a torch was not called for. 

My own conclusion from the testimony of the respondent is that 
the lookout and perhaps the captain of the Avon were most culpably 
négligent, and that the collision arose from this neglect. It must be 
borne in mind that the Avon had touehed at Milwaukee, on her way 
to Chicago, to land ail or a portion of her freight. Her men and ofÉ- 
cers had ail been hard at work for many hours putting off this freight. 
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Their supper had been delayed uûtil after they left the deck at Mil- 
■waukee, and winded the vessel for the purpose of running down the 
harbor. Supper was then ready, and the mates both went to Bupper 
by the captain's direction, although it was the mate's watch, and 
Joyce, who seems to hâve been employed on the Avon as a -watch - 
man, lookout, and deck hand, being paid extra at the rate of 30 cents 
an hour for the time he worked as deck hand, was placed on duty as 
lookout. Joyce had been at work as deck hand helping to unload, 
and had not had his supper, and just what he was doing during the 
time the steamer was running down between the piers does not clearly 
appear from the proof ; but, as the mate says, about the time she 
passed the outer ends of the piers, he (the mate) directed him to take 
Lis place as lookout, and told him to keep a bright lookout, and 
placôd an opera-glass on the top of the pilot-house, and called the 
lookout's attention to it. Shortly after he was thus placed, but how 
many minutes it is impossible to say from the proof, Joyce seems to 
haVe seen orie or more of the barge's lights with his naked eyes. In- 
Stead of reporting thèse at once to the captain, he attempted to ex- 
amine them through the glass, found the glasses were not clean, 
wiped them and then looked again, and saw two lights, whichproved 
àfterwards to be the lights on the Scott. Hé then reported them to 
the captain, who, instead of giving any orders to avoid a collision, 
directed the lookout to bring him the glass. It was handed to the 
captain, who attempted to use it, found it needed adjusting to his 
eyes, adjusted it, and then was in the act of looking for the lights; 
when the lookout, who had gone forward, called out that the barge 
was right under their bows, wherenpon the captain ordered the wheel 
to starboard.but before any substantial change of course had been 
effected, he ordered the wheel hard to port, and before she had swung 
a point to starboard the Avon struck the barge. 

The engineer and captain say the steamer was running under check, 
and not to exceed four miles an hour. If so, it would hâve taken 
about seven minutes to bave run from the ends of the piers to the 
barge, as at four miles an hour it would take fifteen minutes to run a 
mile, and seven and a half minutes to run half a mile. There was 
certainly ample time for Joyce, the lookout, to hâve surveyed the en- 
tire bay, and taken in ail the surroundings, long before the steamer 
had passed half the distance from the piers to the barge. What he 
was doing during this time he does not say; but I think I am justified 
in inferring that the mate having laid the field or opera-glass on the 
top of the pilot-house, Joyce left his post as lookout, made his way 
to the hurricane dock where he could reach the glass, and then went 
back to his place; but whether he went after the glass, after he had 
seen the barge's light by the naked eye, we do not know; but this 
does appear, that the mate, after he had directed Joyce to take his 
station as lookout, brought the glass from his room, put it on the top 
of the pilot-house, and called Joyce's attention to it. Joyce may bave 
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at once left bis station and gone for tbe glass, or raaj not hâve gone 
for it until after he saw the lights. In the mean time the steamer was 
running at the rate of four miles, and perhaps faster, towards the 
barge. Then, after Joyce had made out the lights, he wiped the glasses, 
and, we must presnme, adjusted them to bis eyes, and then reported 
the lights to the captain. The captain ordered the glass handed to 
himself, and, after taking time to adjust the glasses to bis eyes, gave 
orders to starboard and then to port the wheel. Hère was time 
enougb lost, whicb, if properly employed, would hâve avoided a collis- 
ion; for a steamer like tbe Avon, in a still night, would readily hâve 
swung clear of tbis vessel, by being properly maneuvered, in going from 
two to four bundred feet. If Joyce was fit for the duty of lookout, he 
ought to bave been able to bave seen the lights on the barge without 
the aid of a iield or night glass. It may, I think, be safely assumed 
tbat any man wbo needs a night-glass to enable him to discover lights 
in time to avoid a collision is unfit for a lookout. His own natural 
vision should be sufficient to enable him to perform ail the duties of 
a lookout. Tbe night-glass is part of the outfit of tbe officer of the 
deck, and not of the lookout's. The men on tbe tugs, at the life-sav- 
ing station, and on the deck of the barge, ail saw the city lights, tbe 
lights in the bay, the Avon's lights, and the barge's lights without 
difficulty, and I can, therefore, see no reason why agîass should bave 
been called into réquisition to aid the lookout on tbe Avon. It seems 
to me to bave been a fatal hindranee. While the lookout was get- 
ting it from the place wbere tbe mate bad laid it, adjusting it to his 
eyes, wiping the glasses at each end, and while the captain was call- 
ing tbe lookout from bis place to bring him the glass, tbe steamer 
was steadily and surely passing over the brief half-mile between the 
ends of tbe pier and the barge, and by the time the glass had told 
thèse men wbat tbeir naked eyes, if vigilantly used, should bave re- 
vealed to them, it was too late to avoid the collision. 

It seems to me that Joyce, fatigued by his extra labors as deck hand 
in unloading freight, went sluggishly, and perhaps stupidly, to his 
duty as lookout; that be was not alert and watchful, as be should 
bave been, but delayed and besitated wben be should promptly bave 
given tbe alarm on tbe first discovery of the barge's lights; and tbe 
captain, for some inexplicable reason, instead of acting on the first 
information, and either stopping or backing, allowed bis boat to keep 
on ber course, while be deliberately attempted to scrutinize the ligbts 
reported to him, by tbe aid of tbe glass. If tbere was smoke enbugh 
to embàrrass him, or render his vision uncertain, wbich it does not 
seem to hâve done for any one else in that locality at tbe same time, 
so mueb the more reason for increased caution on his part. I cannot, 
therefore, see that there was any fault on tbe part of tbe barge wbich 
contributed to tbis collision. If the night bad been foggy, so as to 
make it doubtful to tbosë on the barge whetber tbe barge lights would 
be seen by tbose in charge of the Avon, it migbt hâve been tbeir duty 
v.22F,no.l5— 58 
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to show a tordh; bat when thère was no circumstance to justify the 
fear that their lights were not or could not be seen on the Avon, 
there was no occasion for such a précaution; and if, as already said, 
the lights of the Avon had been plainly and continuously in sight 
from the barge, then they could hâve had no reason to suspect that 
their lights would not be seen on the Avon. Seeing the Avon's lights, 
although she was ooming direetly towards the barge, and knowing that 
his own anchor light was properly placed and buming, the officer on 
watch upon the barge would naturally hâve supposed that the Avon 
■would change ber course in time to clear bim; and at the time when 
it became évident that there was imminent danger of a collision, the 
officer of the watch on the barge caugbt a lighted lantern from the 
deck-house and waved it along the deck of the barge, to indicate dan- 
ger. And comment is made by the respondent^s counsel because be 
did not then show a torch; but it ia apparent that the display of a torch 
at that time would bave availed nothing, because the captain and 
lookout of the Avon at that time had become f uUy aware of their prox- 
imity to the barge, and knew then ail that the torch could tell them, 
but too late to avoid the collision. The commissioner f ound that the 
fault for the collision was whoUy with the Avon, and found the libel- 
ants entitled to recover the amount of the two policies paid, as charged 
in the libel, together with interest sinoe such payment. The excep- 
tions to bis report are overruled, the report confirmed, and decree as 
recommended by the report. 
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(District Court, 8. 1), New York. January 29, 1885.) 

SaIjVAGb— Vessel on Fire— Awakd. 

A steamer comlng up the Atlantic coast loaded with cotton, about 6 r. m., 
found her cargo in the lower hold on flre. Her hatches were battened down, 
and her passengers put on board a bark, and she headed for the Delaware 
breakwater, where she intended to submerge her hold in shallowwater. She 
arrived tliere about 7:30 next mornitig; and, on signais, a wrecking tug and 
schooner at work there came to her assistance with a steam-pump, the captain 
designing to use it in an attempt to throw water direetly into the compartment 
where ihe smothered flre was. Through want of sufflcient length of hose, and 
of sufflcient power in the engine, it was found impossible to throw any water 
direetly into the compartment where the flre was, but only into the between- 
decks, where it ran aft. Upon flnding that no water could be thrown direetly 
into the compartment where it was wanted, the master ordered the two sea-cocks 
in the ship opened, for the purpose ot flooding her, as originally designed, and 
that the ship, which had previously anchored in about 25 f eet of water, be taken 
by the pilot into 19 feet of waler, which was done by the libelant's tug. TWs 
was accomplished by about 10 a. m. From that time, the tug resumed the pump- 
ing, and continued it till about 6 :30 p; m,, when the ship was grounded on an 
even keel, and the flre extinguished, liaving put into the steamer's hold during 
that time about oue-f ourth of the water neoessary to submerge the hold. Dur- 
ing 36 hours f ollowing, the ship was pumped out by other means, and then came 



TES SIO ClBJkKDZ. : 915 

to New York. On arrivai, it was found that the flre had destroyed part of the 
cotton, and charred the under side of the deck, in that compartment. The 
steamer, with cargo and freight, were worth $315,300. BM, that the time saved 
in subinerging the hold by the amouut of water put in by the salvors' pump 
could not hâve exceeded two or three hours ; that, owing to the insufflciency of 
their apparatus to throw water directly on the flre, considérable time was lost 
in the abortive atterapt to do so ; that, as it turned ont, probably no great dif- 
férence would hâve resuUed from the absence of the salvors' services, since the 
otlier means employed by the ship would bave extinguished the lire a little 
later; that, under thèse circumstancea, $3,.500 are a sufflcient and libéral salv- 
age compensation for the varions incidental services rendered by the libelants. 

Salvage. 

The libel elaims salvage compensation for services rendered to the 
Rio Grande, at the Delaware breakwater, in extinguishing a fire in her 
lower hold, among some baies of cotton, on the seventeenth of May, 
1882. The libelants are engaged in the salvage and wrecking bus- 
iness, and hâve vessels consisting of schooners and steam-tugs, with 
steam-pumps and other appliances for those purposes. The Rio 
Grande is a steam-propeller of 2,566 tons, 313 îeet long, 39 feet beam, 
with three decks. Her lower hold is divided into three compart- 
ments, — two forward of the engine-room, and one aft. She was boimd 
from Galveston to New York, and had in her lower hold some 800 
baies of cotton. At about 6 p. m., on May 16th, when about 90 miles 
below the Delaware breakwater, some smoke was discovered issuing 
from the middle compartment of the lo wer hold. Her passengers were 
shortly after transferred to an Italian bark, which was overhauled, 
and the steamer was then immediately headed for the Delaware 
breakwater, the design of the captain being to reach shallow water 
where he could submerge the hold of the vessel. Two of the libel- 
ant's vessels, a steam-tug and a schooner, had been employed just 
outside of ^;he breakwater in raising a wrecked vessel. About 7 o'elock 
on the moming of May 17th, the Rio Grande was seen a little out- 
side of the breakwater approaching and signaling for assistance. The 
steam-tug immediately went to her, and the captain of the steamer, 
on learning that a schooner with a steam-pump was near, desiredher 
assistance to pour water into the compartment where the fire was. 
The steam-tug immediately went back and broughtthe schooner with 
the steam-pump along-side the Rio Grande, which had then come to 
anohor in about four fathoms of water. The steam-pump was placed 
upon the steamer's deck at about 8 o'clook ; but the hose being insuf- 
ficient to reach the hatch below, through which it was desired that 
the water should be poured, some time was consumed in making 
wooden trooghs to conduct the water. "When thèse préparations were 
completed, and the pump set to work, it was found that the lift of 
water from the sea to the height of the steatner's deck was too great 
for the power of the steam-pump. The pump was, therefore, put 
back upon the deck of the schooner, which was much lower. From 
this position the water could only be introduced into the ship through 
the forward port-hole. For want of sufficient leading hose, the water 
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could not be carried down the hatoh into the hold where it was needed, 
but could only be pumped into the between-decks. 

The steamer was loaded about 3 feet lower at the stem, drawing 
14 feet there and 1 1 feet forward. During the night previous from 
the time when the fire was discovered, the pumps were kept busily at 
work, pumping in water; but on account of the smoke and beat, and 
the rubber hose being also melted in attempting to get water down the 
batch, and it being desired also to keep the hatoh olosed, lest the 
fire should break out, the water had not been pumped directly into 
the middle compartment, where the fire was; and what was pumped 
iu, as I infer, went mostly astern, increasing her depth aft. Thus, 
the water pumped in by the libelants' steam-pump, and thrown upon 
the lower deck, ran directly aft instead of going down into the com- 
partment where the fire was. The only communication from the be- 
tween decks to the hold below, the hatches being battened down, was 
through the coal-bunkers, which were a little aft of amid-ships, on each 
side, and some six or eight feet from the sides of the ship. Thèse 
holes could not be reached by the water until enough had been 
pumped in to raise the level of the water behind sufficient to reach 
the coal-bunkers. The water running down thèse holes, into the en- 
gine-room beneath, would reach the compartment forward of it through 
the sluice-ways, from four to sixinches square, one on each side, which 
were opened at the bottom of the compartment bulk-head. The cap- 
tain, on finding that no water could be introduced by the libelant's 
steam-pump directly upon the fire, reverted to bis original plan of 
submerging the hold, He therefore, at about 9 a. m., opened the 
two sea-cocks in the engine-room at the bottom of the ship, one of 
which was six inches in diameter and the other twelve inohes, ordered 
the fires to be drawn, and directed the pilot to take the vessel into 
three and a quarter fathoms of water. The libelant's tug was used for 
this purpose, though the steamer still had 25 pounds of steam in 
her boilers, and she was moved by the tug about half a mile, when 
she was again anchored, in 19 feet of water. This was accomplished 
by 10 o'clock, and from that time until about 6 : 30 p. m. the libelant's 
steam-pump, with occasional interruptions, continued pumping water 
into the between-decks, as before stated. Small boats were plying 
back and forth between the steamer and the shore during the day, 
and numerous telegrams were forwarded. 

The libelants endeavored to procure addition al hose for service, but 
were unable to do so. The steamer grounded astern at about 2 p. 
M., but her stem was still drawing only 11 feet. The captain of the 
steamer, by telegraph, procured the assistance of the steam-tug North 
America from Philadelphia, which had a more powerful steam-pump 
and better appliances. She arrived at about 4 : 30 o'clock in the aft- 
ernoon, and pumped through hose running through the other forward 
port-hole and down the forward hatch into the forward compartment 
of the hold, until about half-past 6, when, by thèse various meana 
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combined, the steamer's head was fînally brought down so that she 
was aground fore and aft, the lower hold flooded, and the fire extin- 
guisbed. The libelants claim that the fire was completely under con- 
trol from and after 2 o'clock in the afternoon j that their services were 
efficient, both in putting out the fire and in bringing the steamer to 
shallow water, and also in removing to the upper deck cargo of con- 
sidérable Talue from the after part of the between-decks, where it was 
in danger of injury from water. The libelants' tug, on the following 
day, also brought the passengers back from the bark to whioh they 
had been previously transferred. The North America was employed, 
but not the libelants' boat, in pumping out the steamer; and at 1 
o'clock of the night of the 19th the steamer was able to get under way 
for New York, which she reached in safety the following afternoon. 
The respondents, while admitting the facts in the main, as abpve 
stated, contend that the libelants' services were of a very unimpor- 
tant character, contributing little or nothing towards the safety of the 
vessel. 

Benedict, Taft de Benedict, for libelants. 

Butler, Stillinan é Hubbard, for claimants. 

I3kown, J. The services rendered by the libelants in thîs case were 
clearly salvage services. But the case is deatituto of any circum- 
stances that give thèse services any highly meritorious character, 
There was no danger to the salvors; no hazard of life or property On 
their part; no call for the exercise of daring, skill, enterprise, or gal- 
lantry ; no déviation by the salving vessel to enlarge the risks of hef 
owners, as in Markham v. Simpson, 22 Fed. Ebp. 743-745. The 
steamer, with a smothered fire in her lower hold, was, doubtless, in 
danger; but the mode of relief, whereby ship and cargo were saved 
from large loss, was devised and pursued by her own captain, inter- 
rupted only for the space of a couple of hours to enable the libelants' 
steam-pump to make the effort to pump water into the compartment 
where the fire was; an attempt that proved ineffectuai through the 
libelants' lack of sufficient appliances and a sufficiently powerfui, 
steam-pump. The fire in this case manifestly was not extinguished 
chiefly or directly by means of the libelants' pump; and in this most 
essential particular this case differs materially from the cases of 'The 
Suliote, 5 Fed. Eep. 99, and The Connemara.lOS'U. S. 352; S* (J. 2 
Sup.Çt. Eep. 754. The libelants' pumping merely aided in flooding 
the hold, thereby hastening in some degree the putting out of the fire; 
but the principal part of the water taken aboard was clearly taken 
through the steamer's own sea-cocks, which were about five times the 
capacity of the libelants' pump. 

The évidence f urnishes data for determining, with approximate cor- 
rectness, the proportion of water introduced by the libelants' aid, 
taking their own estimate of the capacity of their pump, and eonse- 
quently for determining, approximately, the utmost limit of time saved 
by their aid in extinguishing the fire. The capacity of the libelants' 
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steam-pump, as they say, was about 100 tons of water per hour; and, 
allowing for some interruptions, this -would give from 600 to 800 tons 
of water pumped aboard by the libelants' tug. The whole amount 
of water taken aboard in flooding the ship is ascertained as foUows : 
On arrivai at the breakwater, she was drawing 11 feet forward and 
15 feet aft, or an average of 13 feet. She finally grounded fore and 
aftinl9feet; and when that was done the sea-cocks were cîosed. In 
thuB sinking and grounding in 19 feet of water, the steamer displaeed 
an additional weight of water equal to a body of water 6 feet in depth, 
with a surface equal to the length and breadth of the ship, viz., 313 
feet by 39, that is to say, 73,242 cubic feet. Fresh water weighs 62|- 
pounds to the cubic foot; sea- water, 6é pounds, or 31 J cubic feet to 
the ton. This gives 2,344 tons additional water displaeed in sinking 
the ship to 19 feet ; and to accomplish this, evidently, precisely the 
same weight of water was necessary to be taken aboard. The quan- 
tity introduced by the libelants' pump was, therefore, from one-third 
to one-quarter of the whole amount taken aboard after the steamer's 
arrivai at the breakwater; and the time saved in extinguishing the 
fire by the libelants' aid could not, therefore, exoeed from two to three 
hours. 

Another considération, however, prevents the libelants' pump from 
being credited with the saving of time in extinguishing the fire in the 
full proportion of the amount of water pumped aboard by it. No wa- 
ter could be poured directly into the compartment where the fire was. 
The only avenues to it were two small sluice-ways from the engine- 
room and the run beneath the flooring of the lower hold running back 
from the forward compartment. The libelants' pump threw no water 
into the forward compartment ; while the sea-cocks in the engine-room, 
which were aft of amid-ship, being of much larger capacity than the 
sluice-ways leading out of the engine-room, took in water much f aster 
than it could run out through the sluice-ways into the middle com- 
partment. Ail the water from the libelants' pump, as I bave said, 
ran aft, so that the steamer's stem was aground in 19 feet of water 
by 2 o'clock, while her stem still drew but 11 feet. As the sea-cooks 
in the engine-room, however, took in the water considerably faster 
than it could run out into the compartment where the fire was, the 
only real effect of the additional water pumped in by the libelants' 
pump was, at first, to aid in sinking the stem, and later to increase 
Bomewhat the depth of water in the engine compartment, and thereby 
increase the pressure upon the water running through the sluice-ways. 

Still another discount must be made from the time saved by the 
services of the libelants, in conséquence of the interruption of the cap- 
tain's original plan to submerge the ship, by the tug's undertaking to 
introduce the water directly into the compartment where the fire was. 
The libelants' testimony is unequivocally to the effect that when the 
steam-tug was first engaged by the captain, the steamer was coming 
in and bad not yet auchored. She had previously taken a pilot 
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aboard, and the whole testimony leaves no doubt that, in first coming 
to anohor where he did, the captain hoped, through the libelants' aid, 
to extinguish the fire by pumping water directly into the compart- 
ment wliere it was, and to avoid the need of submerging the hold. 
The libelants' proposed aid was, I think, the reason of anchoring at 
first in water too deep for submerging the hold merely. The attempt 
proved ineiîectual, in conséquence, whoUy, of the insufficiency of the li- 
belants' pump and of its appliances; and from one to two hours were 
certainly lost in this abortive attempt. Had it not been for this un- 
dertaking by the libelants, there is no reason to suppose that the cap- 
tain, instead of anchoring at first in deep water, would not at once 
bave proceeded to the proper depth of water for submerging the hold, 
as he afterwards did proceed, in pursuance of bis original plan. By 
this interruption not only was valuable time lost, but the assistance 
of the tug, in towing the steamer half a mile to her second place of 
anchorage, becomes, from this point of view, scaroely more than a just 
réparation to the steamer for the time lost in the attempt that those 
in charge of the tug ought to hâve known would be ineffectuai, but 
which the captain of the steamer could not bave known. 

Salvage compensation is only allowed for benefits actually con- 
ferred; not for meritorious exertions alone. The India, 1 Wm. Eob. 
408; The Blackwall, 10 Wall. 1, 12. Ail persons, however, who do 
render bénéficiai aid are entitled to a salvage reward. The ship and 
cargo in this case were saved ; but not mainly, as the above consid- 
érations compel me to conclude, through the libelants' efforts. The 
fire was not raging ; it had not burst out anywhere. Subséquent ex- 
amination showed that it arose in the second tier of baies forward of 
the engine-room bulk-head, extending up through the baies to the un- 
der side of the deck, and charred the deok to a considérable extent in 
that vicinity. On the whole, I do not think it probable that there 
would bave been any breaking out of the fire, even if the libelants' 
aid had not been rendered; and, as it turned out, probably no great 
différence would hâve resulted from the absence of their services, since 
the other means employed by the ship would hâve extinguished the 
fire a little later. While thèse circumstances are sufficient to prevent 
any large salvage reward, they are not sufScient to reduce it to a 
mère nominal sum, under the circumstances of this case as under- 
stood at the time. The ship and cargo were valuable ; the steamer 
being worth $170,000, the cargo $130,000, and the freight and 
charges $8,300; in ail, $315,300. So long as the fire was unextin- 
■ïuished, there was danger, even after the stern had grounded at 2 
o'clock. The master, though a man of gréât coolness and self-posses- 
sion, was under great appréhension for the safety of the ship, even after 
she had grounded astern. It was his duty to employ from the first 
every available means that could oontribute anything towards hasten- 
ing the extinguishment of the fire at the earliest possible moment. 
He called on the libelants for aid, and they rendered it promptly, and 
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their steam-pump was of some servîce in the early extînguishment 
of the fire; although, under the circumstances, I must hold it to be 
of aminor character. And their additional services in aiding in the 
reœoval of a part of the cargo and baggage; infurnishing a diver to 
Bhut the sea-cocks when the hold was fuU; in lying by during the 
night, at the master's request, to render any help that might become 
necessary ; and in finally transferring the passengers baok to the Eio 
Grande when she was prepared to start, are entitled to some considér- 
ation. 

In the case of The Connemara, 108 U. S. 362, S. C. 2 Sup. Ct. 
Eep. 754, where $14,198, or 6 per cent., was allowed for the salvage 
of a ship and cargo worth $236,637, the court say that had not the 
fïre "been promptly discovered and extinguished, there was imminent 
danger that it would extend to the rest of the cotton, and, fanned by 
thé stiff breeze, destroyer greatly damage the ship and the whole 
cargo;" and the fire in that case was extinguished wholly by the libel- 
ants' services. The court intimate even there that "they would hâve 
been better satisfied with an award of a smaller proportion, though 
it was not so excessive as to violate any rule of law." In the case of 
The Suliôte, also, (5 FED. Eep. 99,) the fire was extinguished by the 
salvorSj and not mainly through the ship herself. 
' Gn the whole, I think the sum of $3,500 will be a sufficient and 
libéral salvage reward in this case for the various inoidental services 
of the libelants ; sufficient for ail the services actually rendered, and 
a reasonable encouragement for salvage undertakings and for the 
maintenance of proper means and appliances therefor, (The Tortmdo, 
109 U. S. 110; S. G. 3 Sup. Gt. Eep. 78; The Egypt, 17 Fed. Eep. 
369; Baker Salvage Go. v. Excelsior, 19 Fed. Kep. 436; The Ply- 
mouth Rock, 9 Fed. Eep. 422,) while not imposing upon the claimants, 
or on the vessel and cargo saved, a tax out of reasonable proportion 
to the benefits received. 



Pbnkstlvania E. Co. v. Atha and others. 

(District Court, 1). New Jersey. January 7, 1885.) 

Wharves and Docks— AaTHORiTT op Agent — Injurt to Vesski.. 

A. was the owner of a ■wharf at Newark, on the Passaic river, and the con- 
signée of a cargo of coal shipped on board a barge belonging to libelant. When 
the barge arrived at the wliarf the master found M. in charge, dlrecting the; 
moving of vessels, etc. , and in obédience to his direction moored the barge 
alpng-side the docks and when the tide went out the barge grounded, and was 
seriously injured by piling that had been negligently left standing under the 
water. After mooring, but before the grounding of the barge, the master re- 
ported to the clerk of tlie libelant the arrivai of the barge, and was referred to 
M. as his représentative. Beld, that the master had a right to assume that M. 
was the agent of the owner of thu wharf, and that he was liable for the injury. 
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2. SaME— LiABILITT OP OWNBRS OR OCCUTIHES. 

The owner or occupier of a dock is liable for damages to a person who mâkes 
use of it by his invitatiou, express or implied, for an injury caused by any de- 
fect or unsafe condition of the dock, which lie negligently causes, or permits to 
exist, provided the person himself exercises due care. 

This libel is filed by the Pennsylvania Eailroad Company, owners of 
tlie barge The Delaware & Earitan Canal No. 3, against Benjamin Atha 
& Co., to recover damages for injuries to the said barge whilst lying at 
the wharf of the respondents at Newark, on the Passaic river, under 
the following circumstances. On the sixth of November, 1878, Shaw 
Brothers, of Baltimore, shipped on board the barge 275 tons of Cum- 
berland coal consigned to Benjamin Atha & Co., at the port of New- 
ark, New Jersey. The barge, being towed by a steam-tug, proceeded 
on her trip and arrived at the wharf of the respondents in Newark 
about noon on the thirteenth of November. The master of the barge 
found another boat discharging its load at the derrick on the wharf, 
and a schooner lying ontside of her. He requested the captain of the 
tug to put him alongside of the schooner, and threw a line to the ca- 
nal-boat unloading, asking one of the hands on board to take the line. 
The only person on the dock was a Capt. Mullins, who was employed 
by the respondents as a stevedore to unload boats coming to the wharf, 
and who was then engaged in discharging the canal-boat. He forbade 
the crew of the boat taking the line, told the master of the libelant's 
vessel that he could not lie there, as he would be in the way, and directed 
the captain having the Delaware & Earitan Canal No. 3 in tow to 
drop her astern. The boat was dropped astern to the dock below, at 
the place pointed out by Mullins, and was fastened alongside of the 
respondents' dock, and was breasted off by his directions eight or ten 
feet from the dock, where Mullins assured him she would lie level and 
in safety. The master then was directed to the office of the respond- 
ents, near the wharf. He reported his arrivai, and was told by a 
clerk to whom he handed the bill of lading, to see Capt. Mullins, who 
would give ail needed instructions about discharging. Having thus 
moored the libelant's barge, under the superintendence of Capt. Mul- 
lins, the master left her'about 2 or 3 o'clock in the afternoon, went 
up to the city of Newark, where he met some friends, and re- 
turned to the boat about dusk the same evening, and found her 
aground. He boarded her, and, after eating his supper, retired to 
bed. The barge had grounded with the fall of the tide, after several 
hours of flood. The master turned out about 11 or 12 o'clock that 
night to ascertain the condition of the boat. He found that she was 
full of water, not having risen with the rising tide. It was afterwards 
discovered that she had settled upon some obstructions in the bottom 
of the river, and had her bottom punctured with several holes, which 
caused her to leak so badly that she could not be raised except by the 
employment of wreckers, and after large expense and long delay. 

We learn from the testiraony of Atha that the respondents pur- 
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chased tlie propertj where the libelant's barge was placed in the 
spring of the year 1869. It was then used as a ship-yard, having no 
very permanent dock-liae in front. There were two marine railways 
on the premises, used for hauling vessels ont of the water onto the 
land, to be repaired, one of which prejected down for some distance 
into the river, and donsisted of two parallel tracks, about 12 feet 
apart, and running nearly at right angles to the face of the dock, 
supported by wooden piles driven on the shore and in the bed of the 
river. There wâs a provision in the conveyance by which the grantor 
(Eichards) excepted and reserved from the opération and efifect of the 
deed ail buildings, sbeds, ways, and ail movable things of every name 
and nature on said premises, hereby conveying nothing more than 
the land itself, and also reserving the use, occupation, and possession 
of the premises for one year from the date of the conveyance. By 
virtue of this réservation, the said grantor occupied the premises for 
a year as a ship-yard, and, at the expiration of the year, removed the 
buildings and the ground-ways, tracks, and machinery of the said 
marine railways, to an adjoining property which he had purchased, 
leaving upon the premises the piles on which the railways had been 
placed. When the respondents made the purchase there was an old 
spile dock in front of the property — piles driven and capped, with 
plank on their top. The respondents built a new dock and bulk-head, 
extending the same a few feet further into the river, and using, to 
some extent at least, the piles that had been left of the marine rail- 
ways in the new construction. When the dock was filled in, such of 
the pilings as were standing within the bulk-head were covered up by 
the respondents, but those in the bed of the river outside were not re- 
moved, either by Eichards & Brown or the respondents, after they 
purchased the property. From the testimony of Mr. Everett there 
seems to be no reasonable doubt that the injury to the libelant's barge 
was caused by thèse pilings left in the river. Mr. Brown thinks that 
the railway extended into the river 30 or 40 feet outside the dock- 
line, but does not know what supported it, or that there were any piles 
driven in the bed of the river. Mr. Atha testiiies that he was never 
informed that there were any pilings there, but does not say that he 
ever took any pains to ascertain whether there were or not. After 
the injury to the libelant's barge, the respondents employed Mr. Van 
Ness to remove the piles from the river bed. He says he found and 
pulled up 12 or 14, 4 or 5 of which were 8 or 10 inchea above the 
mud, and about 2 feet under water at low tide. 

Wilcox, Adams é Macklin, for libelant. 

McCarter, Williainson é McCarter, for respondents. 

Nixon, J. The décision turns upon two questions : (1) Were the 
respondents responsible for the acts of MuUins in regard to the loca- 
tion of libelant's barge ? (2) Did they possess such knowledge of the 
circnmstances of the property, when they purchased, as to put them 
upon inquiry eoncerning the condition of the river bed in front? If 
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the facts shown in the testimony warrant the answer of both thèse 
questions in the affirmative, tbere should be a decree for the libelant; 
if not, the libel must be dismissed. 

1. In regard to the first, the respondents were the owners of a wharf 
upon a public, navigable river, to which vessels loaded with freight 
were in the habit of coming. In the présent case, and, perhaps, gen- 
erally, the respondents were the consignées of the cargo. The master 
of the libelant's barge was a Etranger there, and MuUins was the only 
person he found on the premises who assumed any responBibility in 
directing him where to go, or what to do. He was engagea as steve- 
dore in unloading ail vessels consigned to the respondents, and was 
paid by them for his services, the amount being afterwards deducted 
by the consignées from the freight due to the master. Mr. Atha tes- 
tifies that, although no person had spécial authority over the wharf, 
or arriving vessels, it was necessary for Mr. MuUins, in the course 
of his duties, to request the captains to move their boats, so that it 
would be possible for him to unload them; and that, so far as it ap- 
pertained to ail that was necessary for him to continue his work, he 
made them — requested them- — to lie hère or there, as a matter of 
course. Page 186 of Eecord. He was aware that Mullins was in the 
habit of exercising such authority, and never found fault with him 
for so doing. In addition to this, it appears that, af ter the master 
had moored the barge alongside of the dock, under Mullins' spécifie 
directions, he reported to the clerk of the respondents in the office, 
and was referred by him to Mullins, as the représentative of the con- 
signées in the matter of discharging the cargo. 

I do not think it is compétent, under the circumstanees, for the 
principal to shield himself from the responsibility of the acts of his 
agent by setting up that he did not authorize the act from which the in- 
jury arose. The master of the barge had a right to assume that the 
single person he found in the employ of the consignées oould speak and 
act in their behalf, and that, when so speaking and acting, he was 
not overstepping the limits of his employment. The case is much 
stronger than the récent one of Barber v. Abendroth, in the suprême 
court of New York, (26 Daily Eeg. 148.) Suit was there brought to 
recover damages sustained by the boat of the plaintiff while moored 
at the défendants' wharf on Byram river at Port Chester. She was 
taken to the wharf laden with sand, consigned to the défendants. A 
contract had been entered into with the défendants by Whitehead 
Bros, for the sale of the sand and its delivery to the défendants at 
their dock. The plaintiS arrived with the sajid in the vicinity of the 
dock near the middle of the night. He found a watchman on the 
dock. He had received no directions as to where he should place his 
boat to bave the sand unloaded. He applied to the watchman, who 
was there in the service of the défendants, for directions as to where 
the sand was wanted, and the watchman said he could not tell; but in 
the course of the interview he indicated to him a point on the wharf 
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where sand had previously been received by the défendants . He went 
to that point, and was assisted by the watchman in securing his boat. 
When the tide went oat the boat rested on the ground, which proved to 
be so uneven that the boat settled about her midships.receiving the in- 
jury which was the subject of the action. It was proved on the trial 
that the watchman's duties were limited to the protection of tho 
premisea from tire or burglary. "But," says the court, "the fact that 
the watchman was upon the premisea, in their apparent charge and 
possession, was a direct indication that he so far represented the de- 
fendants as to be authorized to indicate what might properly be done 
by a vessel arriving at the wharf on the défendants' business during 
the night-time when no other person was to be found who could be 
at the time consulted. The fact of his being there, in the service 
of the défendants, was an indication that it was his duty, as well as 
his authority, to look after their affairs, and in so simple an act as 
the moving of a vessel,' could indicate where she might be properly 
or safely placed." The court sustains its position by quoting its ott- 
repeated adjudication, that — 

"ïhe principal is, as to third persons not having any notice of a limitation, 
bound by the ostensible authority of the agent, and cannot avail himself of 
secret limitations upon the authority and repudiate the agency where inno- 
cent third persons hâve in good faith acted upon the ostensible authority eon- 
f erred by the principal. " Douhleday v. Kress, 60 Barb. 181 ; Lejler v, Field, 
50 Barb. 407; McNeil v. Twth Nat. Bank. 46 N. Y. 325. 

2. With regard to the second question, there is not so much dis- 
pute or difficulty about the law as thei'e is in its application to the 
facts. The owner or occupier of a dock is undoubtedly liable for 
damages to a person who makes use of it by his invitation, express 
or implied, for an injury caused by any defect or unsafe condition of 
the dock which he negligently causes or permits to exist, provided, 
of course, the person himself exercises due care. He is not an in- 
surer of the safety of his dock, but he is required to use reasonable 
care to keep it in such a state as to be safe for the use of vessels 
which he invites to enter it, or for which he holds it ont as fit and 
ready. If he fails to use such care, — if there is a defect which ^s 
known to him, or which, by the use of ordinary prudence and dili- 
gence, should be known to him, — he is guilty of négligence, and liable 
to the person who, using due care, is injured thereby. Nickerson v. 
Tirrell, 127 Mass. 236; The John A. Berkman, 6 Fed. Eep. 535. 
In Sawyer v. Oakman, 7 Blatchf. 290, the owner of a wharf was held 
bound to notify the master of a vessel, which was about to haul into 
the wharf, as to the condition of the bottom where the vessel would 
ground at the fall of the tide, and was held liable in damages for in- 
juries to the vessel caused by unequalities in the bottom, due care 
having been exercised by the vessel. 

When the respondents purchased the property, as before stated, it 
had been used as a ship-yard, and a marine railway extended from 



TBB INDIANA. 925 

the shore down into the bed of the river. When the grantees re- 
moved from the premises the buildings and other improvements re- 
served by the conveyance, they left standing above and below the 
water the pilings which had supported the railway. The respond- 
ents put up a bulk-head in front of the dock, partially fiUed in the 
same, and covered up the pilings where the fiUing in was done, but did 
not disturb those outside the bulk-head in the bed of the river. Mr. 
Atha excuses himself for leaving them by saying he did not know they 
were there. But he made no inquiry, and took no steps to ascertain 
whether they were there or not. I think it was négligence for not 
doing 80 on completing his wharf for use, and, being aware of the 
existence of the railway, he owed it to the public to remove, or at 
least to attempt to remove, the obstructions left by the former own- 
ers. From the large number of pilings afterwards taken out by Van 
Ness it is manifest that a little inquiry would hâve given him knowl- 
edge of ♦ihe obstructions to the navigation, and of the périls to the 
use of t. ' wharf, which had been left in front of the dock. Holding 
that the omission of such inquiry was négligence, there must be a 
decree for the libelant. and a référence to ascertain the damages. 



The Indiana. 
(Disiriet Court, S. D. Pennsylvania. Januaiy 13, 1885.) 

1. SaIiVaqh— Amount, how Detbbminbd. 

What is a proper allowance for salvage is a question for the sound discrétion 
of the court, to be determined by a considération of the time, labor, expense, 
and risk expended and incurred by the salvors, and the value of their services. 

2. Same— Steamer near Bobning Pieb— Compensation of Tuas. 

An iron steam-ship, with about 30 men on board, and 45 pounds of steam on 
her donkey-engine, was lying next to a pier that caught iire, endangering the 
steamer, and, as a precautionary measure, tlie captain summons two tugs to 
render assistance, and they remained by her for several hours. The steamer 
could hâve moved, but not without some risk. Held, tliat tho service ren- 
dered by the tugs was a salvage service, but tliat, under the circumstances, 
$1,100 would be sufflcient compensation therefor. 
S. Samb— BxcBssrvK Claim — Cobts. 

Although a vessel has been arrested for an exorbtt.int claim, costs may be al- 
lowed libelants where the respondent has made no oiïer of compensation what- 
ever for the services rendered. 

In Admiralty. 

Flanders é Pugh, for libelants. 

Morton P. Henry and H. O. Ward, for respondents. 

BuTLBE, J. That the libelants rendered a salvage service I eannot 
doubt. The respondent (in the brief submitted) admits that it was 
"a technîcal salvage service, in respect that the parties were not con- 
nected with the ship, and there were circumstances which required 
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removal in conséquence of péril, not for the purpose of a voyage." 
When it is consideied, however, that the vessel is constructed of iron, 
that the sails were packed away, that she was without cargo, had ca- 
pacity to move, (though Hmited,) that a number of tugs, capable and 
■willing to aid her, were at hand, the péril seems to hâve been very 
slight, indeed. What is a just compensation for the Bervice it is dif- 
ficult to détermine. There is no rule by which it can be acourately 
measured. The time, labor, expense, and risk expended and in- 
curred, and enterprise shown, by the libelant, and the value of the 
services to the respondent, must be considered. An examination of 
adjudicated cases involving salvage affords little, if any, aid. Each 
case stands upon its peculiar f acts ; and no two are alike. What is 
a proper allowance is a question for the sound discrétion of the court. 
In some of the reported cases the allowance, viewed in the light of 
the reported facts, seems unreasonably small ; while in others it seems 
80 grossly excessive as to look almost like robbery. While the value 
of the property saved is entitled to considération, it is by no means 
entitled to a controUing influence. 

Considering the circumstances before adverted to,— the time, labor, 
expense, and risk expended and incurred, and the enterprise shown 
by the libelants, and the value of this to the respondent, — what com- 
pensation should be allowed ? The time occupied was but a f ew hours ; 
the labor and expense were iittle, if any, greater than that involved 
in ordinary towage for the same period; the risk involved (to the libel- 
ants) was very slight, and the enterprise displayed was not extraor- 
dinary. If the respondent had been entirely without power to move, 
and no other help than that of the libelants been within reach, the 
value of the service to her would hâve been very great. As we hâve 
seen, however, she could move, (though probably with some risk,) and 
abundant aid was at hand awaiting call. In view of ail the circum- 
stances I believe $1,100 to be a just allowance. I do not doubt that 
the libelants would very cheerfully hâve oontracted, in advance, to ren- 
der the service for a smaller sum, and I think it improbable that the 
respondent would hâve contracted to pay more, considering her sit- 
uation, and the abundant means of escape at hand. I do not think 
the damage sustained by one of the tugs should be charged to the re- 
spondent. This occurred as she passed out of the slip in which she 
lay when the fire broke out. While it is possible she might hâve re- 
mained in with safety, I cannot believe she would hâve stayed so near 
the fire and taken the risk of destruction, even if the respondent had 
not required aid. 

I am asked to withhold costs from the libelants because of the ex- 
travagant claim ($10,000) for which the vessel was arrested. Were 
it shown that the respondent manifested willingness to pay a reason- 
able compensation, I would grant this request. The arrest of ves- 
eels for claims so exorbitant as to justify a conclusion that the libel- 
ants know them to be grossly unjust is reprehensible and deserves 
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rebake. But, in the absence of any ofîer of adéquate compensation, 
and considering the ease with which the respondent hère might hâve 
had relief by application to the court, I do not feel called upon to 
■withhold costs. It is unnecessary to détermine at this time how the 
snm awarded shoald be distributed among the several libelauts, or 
whether the Toy is entitled to any part. It may not be improper, 
however, to say that upon the facts before me I would aUcir her uoth- 
ing. A decree v?ill be entered for $1,100. 



The Supbeioe. 
{District Court, N. D. Ifew York, January, 18S6.) 

Sbambn's Wagbs— Insolent Coûk— Dischakgb. 

A woman, who had shipped on a barge for the voyage from BufEalo to Bay 
City and return as cook, used insulting and impertinent language to the mas- 
ter, ref used on one occasion to obey his orders as to the time when she should 
do the washing for the crew, and flnally was forcibly removed from the vessel 
by a deputy-marshal employed by the master, wheh she reached Bay City. 8h8 
refused to recel ve the amount tendered her for wages up to the time of her dis- 
charge and to sign a release in full, and on her return to BuSalo filed a llbel 
to recover wages for the whole voyage, car fare from Bay City to ButEalo, and 
alleged damages to her clothing. Héld, that the master, notwlthstanding her 
conduct, was not justifled in turning her away penniless, friendless, and alone 
in a foreign port, and that she was entitled to recover wages for the voyage, 
and her traveling expenses, but not for any damage to her clothing. 

In Admiralty. 

On the fourteenth day of June, 1884, the libelant shipped on the 
respondent's barge as cook for a voyage from Bufîalo to Bay City and 
return, "if not sooner discharged." The libelant testified that the 
words quoted were inserted in the shipping articles -without her knowl- 
edge or consent. The vessel reached Bay City on the twenty-first of 
June. During the voyage the libelant used indécent language to the 
master on several occasions, and once refused to obey him as to the 
time when she should do the washing for the crew. On arriving at 
Bay City be discharged her, but she refused to leave the vessel, and 
was insulting and impertinent in her demeanor. Finally, the services 
of a deputy United States marshal were secured, and she was removed. 
The master .tendered her $3.50, the amount due at that time, upon 
her signing a release in full. This she declined to do. Her clothes 
were put by the deputy-marshal in a tug office, where they remained 
several weeks during her stay at Bay City. They were considerably 
damaged when she took Ihem away. She was obliged to pay six dol- 
lars railroad fare to BufEalo. The barge completed her return trip 
July Ist. 

The libeknt seeks to recover — First, wages at the rate of fifteen 
dollars per month, eight dollars; second, car fare from Bay City to 
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Buffalo, six dollars ; third, damage to clothing at Bay City, eîght dol- 
lars. 

Clinton é Clark, for libelant. 

Josiah Cook, for respondent. 

CoxE, J. That $3.50 was due to the libelant at the time of her 
discharge can hardly be disputed. This sum bas not been paid, andj 
although a tender of the amount was made, it was coupled with con- 
ditions which she was not required to acoept. The offer made at 
Bay City was not renewed in the answer or upon the hearing. Be- 
ing a conditional tender, it was, even in the admiralty, insufficient. 
Boulton V. Moore, 14 Ped. Eep. 922; The Cornelia Amsden, ô Ben. 
315. It would seem, therefore, that in no event could there be a 
decree dismissingthe libel. But, irrespective of thèse considérations, 
I think the libelant entitled to recover wages for the voyage. The 
weight of évidence has convinoed me that her temper was ungovern- 
able, her language obscène, profane, and disrespectful, and her con- 
duct, upon at least two occasions, reprehensible in the extrême. I 
fail, however, to find anything in the testimony which justified the 
master in turniug her away penniless, friendless, and alone — a 
étranger in a foreign port. The books hâve been searehed with some 
anxiety to find an authority sustaining the respondent's view, but 
without success. Discharges, pending the voyage, bave been upheld 
where there has been "mutinous and rebellions conduct, persevered 
in; gross dishonesty or embezzlement, or theft, or habituai drunken- 
ness; or where the seaman is habitually a stirrer-up of quarrels, to 
the destruction of the order of the vessel and the discipline of the 
crew." But lesser offenses are looked upon as vonial, and are leniently 
dealt with in the admiralty courts. The damage to the libelant's 
clothing is too remote to be recovered in this action. 

There should be a deeree in favor of the libelant for $14, with in- 
terest from August 13, 1884, besides costs. 



End of Voldmk 22. 



